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PREFACE  TO  THE  CONSOLIDATED  REPORTS. 


The  tliree  Yolumes  in  which  these  Beports  were  originally 
contained  have  been  bound  together  so  as  to  form  one  volume 
for  conTenience  of  reference^  a  general  Index  to  the  three 
Tolumes  haying  been  prepared  by  Mr.  Cyril  Monier- Williams^ 
of  the  Boyal  Courts  of  Justice. 

Pressure  of  other  engagenients  has  deprived  me  of  ihe 
opportunity  of  continuing  the  issue  of  '^  The  New  Practice 
Cases,''  which  I  undertook  at  the  desire  of  my  publishers. 

I  contemplate  devoting  any  time  at  my  disposal  in  the 
future  to  the  more  congenial  task  of  preparing  a  fourth 
edition  of  my  work  on  "  The  Judicature  Acts." 

W.  T.  a 


5,  Crowk  Office  Row, 
Temple, 

Christmas^  1881. 


PREFACE. 


Ths  design  of  the  preeent  Work  is  to  enable  the  Legal 
PractitioneTi  whose  attention  has  been  called  to  a  particular 
section  or  role  of  ''The  Supreme  Court  of  Judicature 
Acts^  1873  and  1875,"  to  lay  his  hand  instantaneously 
open  the  Cases  (if  any)  decided  since  the  Acts  came  into 
operation,  which  illustrate  its  scope  and  meaning.  These 
Cases  are  to  be  found,  no  doubt,  in  the  yarious  Beports 
published,  from  time  to  time,  by  the  Times  and  other  well- 
known  periodicals;  but  the  Legal  Practitioner,  in  the 
harry  and  pressure  of  business,  has  no  time  to  collate 
these  Beports,  or  to  extricate  from  the  mass  of  decisions, 
in  which  they  are  embedded,  the  Cases  which  a£Eect  the 
new  Practice  and  Pleading.  Copious  references  will  be 
found  in  the  foot-notes  to  the  work  which  I  recently 
pdblished  on  ''  The  Judicature  Acts,"  of  which  this  work 
is,  gabgtantially,  a  continuation. 

The  present  is,  it  is  belieyed,  the  first  attempt  to  collect 
together  the  Cases  upon  the  new  Practice  and  Pleading, 
and  arrange  them,  methodically,  under  their  appropriate 
sections  and  rules. 

W.  T.  C. 

5,  Ceown  Office  Eow, 
Temple, 

Feb.  7th,  1876. 


NOTICE. 

The  First  Number  of  this  Work  contains  the  Cases, 
decided  in  the  Supreme  Court  prior  to  the  Christmas 
Vacation,  illustrative  of  the  Supreme  Court  of  Judicature 
Act,  1873,  and,  also,  of  the  Supreme  Court  of  Judicature 
Act,  1875,  as  far  as  Order  XVII,  Rule  2  of  the  First 
Schedule,  inclusive. 

It  is  intended  to  add  to  the  Second  Number  of  the  Work 
an  Index  containing  a  fiiU  analysis  of  all  the  Cases 
decided  prior  to  the  Christmas  Vacation,  and  also  an 
Alphabetical  List  of  Cases. 
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SUPREME  COURT  OF  JUDICATURE 

ACT,  1873. 


SECTION  3.' 
(  Union  of  existing  Courts  into  one  Supreme  Court. ) 


Supreme  Court  of  Judicature. 

High    Court    of   Justice. — Common    Pleas 

Division. 

(Before  Mr.  Justice  Abchibaxd  and  a  Special  Jvily.) 

December  20th,  1875. 

PEARSON   V.  FISHER. 
PEARSON   r.  FISHER   AND   ANOTHER. 

TTpon    Mr.  Justice   Archibald    taking    his  Jurymen  are 

,  ^iTk-iT  ij  ji.  woM'  summoned 

seat  on  the  Bench,  he  was  addressed  by  one  ^^  g^^^g  i„  ^^^^ 
of  the  jury.      This  gentleman   said  that  he -^v*  Court  of 
wished  to  ask  whether  he  was  obliged  to  serve  any  particular 
as  a  juryman  in  that  Court.   He  had  originally  ^**'***^  '-f  '^' 
been  summoned  as  a  juryman  in  the  Court  of 
Queen's  Bench,  and  had  served  there  for  two 


•See  Clyuiey's  ** Judicature  Acts,"  p.  3;  and  see  also 
b«.  i  and  31,  as  to  the  High  Court  of  Justice. 


2      SUPREME  COURT  OF  JUDICATURE  ACT,  1873. 

days,  having  been  kept  another  day,  expecting 
to  be  called,  and  now  he  was  draughted  into 
this  Court.  Though  quite  willing  to  do  his 
duty,  he  was  anxious  to  get  back  to  his  busi- 
ness, and  he  had  applied  to  his  Lordship  in 
order  that  he  might  know  his  position. 

Mr.  Justice  Archibald  said  he  was  sorry  that 
he  should  have  suffered  inconvejiience,  but  that 
as  jurymen  are  now  summoned  to  serve  in  the 
High  Court  of  Justice,  and  not  in  any  par- 
ticular Division  of  the  Court,  he  could  not  relieve 
him,  and  was  bound  to  answer  his  question  in 
the  affirmative.* 


SECTIONS  4,  18,  19.t 
{Jurisdiction  transferred  to  Court  of  AppeaL) 


Supreme  Court  of  Judicature. 
Court  of  Appeal. — Sitiings   at  Lincoln's 

Inn. 

(Before  James,  L.J.,  Hellish,  L.J.,  and  Baogallay,  L.J.) 
Tuesday,  November  l%ih,  1876. 

Re   the  dunraven  adare   coal   and   iron 

company. 

The  Court  of  A  petition  presented  by  one  Huxham,  a 
jwUiiction  ^  Creditor  of  the  above  Company,  for  the  wind- 
to  Aharon       in£?-up   of  the   Company,   was    dismissed   by 

original  xt  xrn 

petition,  Bacon,  V.U. 

From    this   order  Huxham  appealed,   but 

before  the  appeal  petition  came  on  for  hearing, 

another  petition  for  the  winding-up  of  the  same 

Company  was  presented  in  the  Bolls  Court  by 

*  See  Tiimes,  December  2lBt,  1875. 

t  See  Gharle/a  **  Judicature  Acts,"  pp.  6,  20,  22. 
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the  Sheffield  Waggon  Company,  and  was  set 
down  for  hearing  on  the  6th  November. 

On  the  3rd  November  an  application  was 
made  to  the  Lord  Chancellor,  who  was  then 
sitting  in  the  Court  of  Appeal  at  Lincoln's 
Inn  with  the  Lords  Justices,  to  have  the  second 
petition  transferred  to  the  Court  of  Appeal,  to 
be  heard  by  it  as  an  original  petition  at  the 
same  time  as  the  appeal  petition,  so  that  both 
petitions  might  be  disposed  of  at  once. 

This  application  was  at  once  granted,  but  it 
appeared  subsequently  that  this  was  done  per 
incuriamy  and  by  the  direction  of  Lord  Justice 
James  the  case  was  now  put  into  the  paper. 

All  parties  were  willing  that  the  two  petitions 
should  beheard  together  by  the  Court  of  Appeal. 

Marteny  Q.C.,  and  0,  H,  Turner,  for  the 
appellant.—  Order  LVIII,  Rule  5,  provides  that 
the  Court  of  Appeal  shall  have  all  the  powers 
and  duties  as  to  amendment  and  otherwise  of 
the  Court  of  first  instance,  but  Bule  17  provides 
that  wherever  under  the  Rules  an  application 
may  be  made  either  to  the  Court  below  or  to 
the  Court  of  Appeal,  it  shall  be  made  in  the 
first  instance  to  the  Court  below* 

Lord  Justice  Hellish. — The  18th  section 
of  the  Judicature  Act,  1873,  transfers  to  the 
Court  of  Appeal,  by  sub-sect.  1,  all  jurisdiction 
and  powers  of  the  Lord  Chancellor  and  the 
Court  of  Appeal  in  Chancery  in  the  exercise 
of  his  and  its  appellate  jurisdiction,  and,  by  sub- 
sect.  2,  all  jurisdiction  and  powers  of  the  Court 
of  Appeal  in  Chancery  of  the  Coimty  Palatine 
of  Lancaster.     In  the  1st  sub-section  the  juris- 
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diction  is  expressly  limited  to  appellate  jurisdic- 
tion, so  that  this  Court,  which  can  exercise  the 
original  jurisdiction  formerly  possessed  hy  the 
Court  of  Appeal  in  Chancery  of  the  County 
Palatine  of  Lancaster,  has  none  of  the  original 
jurisdiction  which  the  Court  of  Appeal  in 
Chancery  possessed,  with  the  exception  men- 
tioned in  section  4  of  the  Act  of  "  such  original 
jurisdiction  as  hereinafter  mentioned  (sect.  19) 
as  may  be  incident  to  the  determination  of  any 
appeal."  The  hearing  of  the  second  winding-up 
petition  cannot  be  said  to  be  incident  to  the 
determination  of  the  appeal  from  the  order  made 
on  the  first  petition. 

Locock  Webby  Q.C.,  and  Oroavenor  Woods  for 
the  company. 

Miliary  for  the  petitioners  in  the  second 
petition. 

Whitehorney  for  a  committee  of  shareholders. 

Warmingtony  for  debenture  holders. 

Lord  Justice  James. — We  have  no  jurisdic- 
tion to  hear  an  original  petition.  The  second 
petition  must,  therefore,  go  back  to  the  Master 
of  the  KoUs,  who  will  exercise  his  judicial  dis- 
cretion whether  to  hear  the  petition  or  postpone 
it  till  the  appeal  petition  from  the  order  of  the 
Vice-Chancellor  Bacon  has  been  heard. 

Lord  Justice  Mellish  and  Lord  Justice 
Bagoallay  concurred,* 


•  See  the  Law  Times  Reports,  November  27th,  1876 ;  also 
Notes  of  C'aseSf  Law  Journal^  November  20lh,  1 876 ;  and 
Weekly  Notes,  of  the  same  date. 
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SECTION  22. 

Transfer  of  Pending  Business, 


Supreme  Court  of  Judicature. 
Court  of  Appeal — Lincoln's  Inn. 

(Before  Jamss,  L.J.,  and  Mbllish,  L.J.) 
Ifovember  6th,  1875. 

BARTLAM  V.    YATES. 

In  this  case  JKr.  W.  P.  Beale  applied  to  the  TFhere  a  deeret 
Court  for  its  direction  as  to  the  proper  mode  of  nounced  by^'th$ 
procedure  on  an  appeal.      The  suit  was  in-  p®"'*^  below, 

*  ,  *  but  tio  petition 

stituted  in  the  Court  of  Chancery,  and  a  decree  of  appeal  pre- 
was  made  before  the  Judicature  Acts  came  into  f^^iJtNovem- 
operation,  but  no  petition  of  appeal  had  been  ber,  1875, 
presented.     One  of  the  parties  now  desired  to  fiot  T'^pro^ 
appeal  from  the  decree,  and  the  object  of  the  c^^^pi  „ 
present  application  was  to  elicit  the  opinion  of 
the  Court  whether  it  was  necessary,  under  sep- 
tion  22  of  the  Supreme  Court  of  Judicature  Act, 
1873,  to  obtain  a  direction  from  tie  Court  of 
Appeal  as  to  the  procedure  to  be  adopted  upon 
the  appeal,  whether  it  ought  to  be  according  to 
the  old  practice  or  the  new. 

Their  Lordships  were  of  opinion  that  this 
was  not  a  preceding  "pending**  when  the  Acts 
came  into  operation,  and  that  consequently  the 
appellant  could  proceed  according  to  the  new 
practice  without  any  direction  from  the  Court.* 


•  See  the  Times j  Novcmbor  8th,  1875 ;  also  Weekly 
RepTtfTy  November  13th,  1875  ;  Notes  of  Cases,  and  Weekly 
Notes,  of  the  aamc  date. 
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High  Court  of  Justice. — Chancery 

Division. 

(Before  Sir  Cha&lbb  Hall,  Y.C.) 
November  Wth,  1875. 

PERKINS  €.    SLATER. 

An  ex  parte  This  wos  a  light  and  air  suit  in  which  an  in- 
^dfdowna  ^  junction  had  been  granted  during  the  vacation. 
''pending  /.  Ji,  Griffith^  for  the  plaintiff,  now  applied 

hearing  under  Under  SGction  22  of  the  Judicature  Act,  1873,  ^a? 
the  oidpracttee  p^f^f^^  f^j.  leave  to  serve  notice  for  motion  for 

decree,  and  to  use  at  the  hearing  as  his  evidence 
in  chief  the  affidavits  filed  on  behalf  of  the 
plaintiff  upon  the  motion  for  the  injunction. 
These  affidavits  were  numerous,  expense  would 
be  saved,  ai^  the  defendant  could  not  be  pre- 
judiced. 

The  Vice-Chancellor  said  that  he  could 
not  take  any  application  of  this  nature  ex  parte, 
and  his  impression  was  that  unless  an  arrange- 
ment was  made  by  consent  of  the  parties,  or 
special  cause  shown,  a  cause  in  this  petition 
must  go  to  the  hearing  imder  the  new  prac- 
tice.* 


*  See  the  JFeekly  Kotes,  Novomhcr  20th,  1876.      Also 
the  Weekly  Reporter,  of  the  same  diitc. 
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Changebt  Division.  ^ 

(Before  Sir  Chaklsb  Hall,  Y.C.) 
November  18M,  1875, 

ATTOKNBY-GENERAL  V.   WILLSHIRE. 

This  was  a  pending  suit  which  had  proceeded  ^^  intention 
as  far  as  the  filing  of  the  Answer  before  the  Ist  direction  of  the 
of  November,  1875.  ?ol^^?'"'t^; 

-,  „        ,       .    «  ,  18/5,*  w,  that 

Chubb,  for  the  informant,  apphed  under  sec-  issue  must  be 
tion  22  of  the  Judicature  Act,  1873,  for  the  direc-  {'^^^'^ 
tion  of  the  Court  whether,  having  regard  to  the  practice, 
general  direction  issued  on  the  3rd  of  Novem-jj/j;,^^^j^i^,^ 
ber  instant,  and  with  reference  to  pending  suits,  ^*J^  **"t^ 

,  •  A  •ii^  !■»  ^hen  notice 

m  which  notice  of  motion  for  decree  vroma  of  motion  for 
have  been  givim  under  the  old  practice,  the  pro-  j^ZTuen 
ceedings  under  the  old  practice  should  terminate  gi^^n  under 
before  or  after  the  filing  of  the  plaintiff's  or  in-  tieeAffidtviu^ 
foimant's  affidavits.  J^f  ^'"i  ^^^ 

.  bejilei  %n  a 

The  Vice-Chancellor  said  that  the  mten-  ^^  pending 

tion  of  the  general  direction,  as  to  V^^^^sT^byeonemt^ 
causes,  was,  that,  in  all  those  cases,  at  the  time  before  issue 
when  the  notice  of  motion  would  have  been'^^*'**  ' 
given   under  the  old  practice,  issue  must  be 
joined  under  the  new  practice  without  first  filing 
affidavits,  unless  by  consent.    His  lordship  had, 
however,  recently  given  leave  to  file  affidavits 
in  a  suit  which  was  otherwise  complete,  f 


•  See   this    Order    in    Charley's    "  Judicature    Acta, 
p.  xvi- 

t  Sec  the  Weekly  Notes^  November  27th,  1875. 


»» 
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Chancery  Division. 

(Before  the  Mastbh  of  the  Rolls.) 
December  15M,   1875. 

VAGG   V,  SHIPPEY. 

Where  a  Bill       This  bill  was  filed  in  August  by  an  account- 

fiUd  before  the       .,      ,     ,  •     i.  i.-  i  i 

let  Novefnbery  ant  8  clerk  against  his  employer  to  recover  an 
^^'^S^f  ^r  alleged  debt  of  £G6.  9s.  3d.     The  defendant 

amended  sub-  o 

8equ€nt  to  that  having  demurred  on  the  ground  that  the  subject- 
u  a*" proceed.  D^atter  of  the  suit,  being  an  ordinary  money 
\ng  petidingr  demand,  was  not  within  the  jurisdiction  of  a 
the  amended  Court  of  Equity,  the  plaintiff,  on  the  12th  of 
Btii,  on  the     November,  amended  his   bill  on  payment  of 

ground  that  '  ,      . 

heing  virtually  208.  costs,  without  introducmg  any  equitable 
^„^^^^^^/;;^  matter.  The  defendant  demurred  to  the 
received,  it  was  amended  bill  on   the  same  groimd  as  before, 

}iot  within  the        ^  ,^       ^  a 

mrisdiction  of  Mid  the  demurrer  now  came  on  for  argument. 
a  Coyrt  of  jf  P   (j^  jjr  Xumer  appeared  in  support  of  the 

Equity^  over-  *^*  « 

ruled, there      demurrer;  Mr,  E,    Chisholm  Batten  for  the 

being  no  lofiger  x^irx 
any  Courts  of    ^^^* 

Equity.  The  M ASTER  OF  THE  RoLLs. — There  is  no 

ground  for  this  demurrer.  It  is  said  this  is  a 
mere  action  for  money  had  and  received,  which 
the  Court  of  Chancery  could  not  have  tried, 
and  I  agree  that  it  is  so.  But,  though  the  suit 
was  commenced  before  the  coming  into  opera- 
tion of  the  Judicature  Act,  the  bill  was 
amended  afterwards,  so  that  the  suit  is  a  pend- 
ing Buit.  Now,  what  does  section  22*  of  the 
Act  of  1873  say  with  regard  to  pending  suits  ? 
It  says  that  the  High  Court  of  Justice  shall 


♦  The   Times  says,    "  b.   2;"    but  this  id  evidently  an 
error. 
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have  the  same  jurisdiction  in  relation  to  all 
pending  causes,  matters,  and  proceedings  as  if 
the  same  had  been  commenced  in  the  High 
Court,  and  continued  therein  to  the  point  at 
which  the  transfer  occurs.  This,  then,  being 
an  action  for  money  had  and  received,  which 
this  Court,  as  a  Branch  of  the  High  Court,  has 
jurisdiction  to  try,  the  defendant  comes  ivith 
his  demurrer,  and  for  cause  of  demurrer  showeth 
that  the  subject  of  the  suit  is  not  within  the 
jurisdiction  of  a  Court  of  Equity.  He  might 
as  well  have  said,  of  a  French  Court,  as  a  Court 
of  Equity,  for  there  are  no  |pnger  Courts  of 
Equity ;  it  is  all  the  High  Court.  The  demurrer 
must  be  disallowed,  with  costs.* 


Common  Pleas  Division. 

(SittingB  in  Banco,  before  Lord  Chiep  Justice  Coleridge 
(President),  and  Justices  Brett  and  Geove. 
Kovember  3ref,  1875. 

HALL    V,   THE   LONDON    AND   NORTH   W^TBRN 

RAILWAY. 

This  was  an  action  of  negligence  tried  before  ^^anUig  of 
Mr.  Justice  Lindley,  at  the  last  Middlesex  sit-  the  midCouru 
tinira,  when  a  verdict  was  found  for  the  plain-  respectively 

°  '  ,  *      ,       may  tJunkJlt 

MS  for  £5,  the  jury  accompanying  the  verdict  to  direct" 
with  a  special  finding  that  no  moral  blame  was 
imputable  to  the  defendants'  servants.  It  ap- 
peared that  the  plaintiff  was  a  passenger  in  a 
train  on  the  defendants'  line  from  Euston  to 
Watford,  and  after  having  alighted  at  Watford, 
and  as  she  was  descending  a  staircase  leading 

•  See  the  Ttnwsj  Dec.  16th,   187'5.     Also  NoU^  of  Caseny 
Dec.  25th,  1875. 
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out  of  the  station,  she  fell  and  sustained  certain 
injury.  A  crowd  of  other  passengers  were  de- 
scending the  staircase  at  the  same  time,  their 
movements  being  controlled  by  a  porter,  and 
the  case  for  the  plaintiff  was  that  she  was 
pushed  down  by  the  porter, while  the  defendants, 
on  the  other  hand,  contended  that  the  accident 
was  entirely  due  to  the  plaintiff  having  slipped. 

Mr.  Mclntyre,  Q.C.,  now  moved  that  on  the 
special  finding  of  the  jury  the  verdict  should 
be  entered  for  the  defendants.  The  learned 
counsel  said  he  thought  it  right  to  say  that  no 
notice  had  been.- given  to  the  other  side,  but  as 
this  case  was  '^  old  business^'  he  presumed  it 
was  not  necessary. 

The  Lord  Chief  Justice  said  the  Court  de- 
sired to  proceed  according  to  form. 

Mr.  Mclntyrey  Q,C,y  submitted  that  until  a 
new  form  was  promulgated  the  Court  could  not 
act  upon  the  old  system. 

Mr.  Justice  Brett. — If  we  can  do  it,  it  is 
under  section  22. 

The  Lord  Chief  Justice. — ^The  word  is 
'^  direct,''  that  is  from  time  to  time,  as  cases 
may  arise.  It  is  not  necessary  to  make  a  formal 
order. 

Mr.  Justice  Grove  asked,  whether  in  this 
case  leave  had  been  reserved  by  the  learned 
Judge  ? 

Mr.  McTntyre  said  he  asked  the  learned 
Judge  to  enter  the  verdict  for  the  defendants, 
but  he  had  declined,  though  he  consented  to 
stay  execution. 
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Mr.  Jnstioe  Bhett  observed  that  this  was 
not  leave  reserved,  and  that  the  motion  must 
be  made  in  the  alternative  for  a  new  trial. 

Mr.  Mclntyre  then  moved  accordingly,  but 

The  Court  refased  to  disturb  the  verdict, 
being  of  opinion  that  the  finding  of  the  jury 
was  singularly  careful,  and  quite  consistent 
with  negligence  of  the  defendants'  servants. 

Rule  refused.* 


SECTION  24.t 
{Law  and  Equity  to  be  concurrently  administered.) 

SIJB-SECTION  (3).t 
(Notice  by  defendant  to  third  party.) 


Supreme  Court  of  Judicature. 

Court  of  Appeal. 

• 

(Before  Jamiss,  L.  J.,  Mellish,  L.J.,  and  Blackburit,  J.) 

Deeember  8M,  1875. 

Re   craven  «?.    BRAT. 

m 

This  suit  was  instituted  in  September,  1873,  The  objeett  of 
in  the  Court  of  Chancery  for  the  specific  per-  *^^^^^^i, 
formance  of  a  contract  by  the  defendants  to  sell  one  defendant 
land  to  the  plaintiff.     The  defendants  filed  their  ^^ -^f  '"''^'^ 
answer  in  November,    1875,  and  stated  that  ""^'^^'^  ***^ 
they  were  ready  to  perform  the  contract,  but,  third  party 
being  only  equitable  owners  of  the  property,  ^!^J^^*f 
they  were  prevented   from  doing  so  by  the  thepiaintif 

and  defendant. 

*  See  the  Timei,  Not.  4th,  1876.     See  further,  on  section 
22,  the  report  of    "  The  General  Birch^'  p.  93. 
t  See  Charley's  "Judicature  Acts,"  p.  28. 
X  See  7^.,  p.  30. 
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refusal  of  their  trustee  (not  a  party  to  the  8uit) 
to  concur  in  conveying  the  property  to  the 
plaintiflf.  The  defendants  applied  ex  parte  to 
the  Master  of  the  Bolls  for  leave  to  serve  a 
notice  on  the  trustee,  under  section  24,  sub- 
section ^,  and  Order  XVI.,  Rule  18.  The 
proposed  notice  followed  the  Form  No.  1  in 
Appendix  B  to  the  'Rules,  stating  that  the 
defendants  claimed  to  be  indemnified  by  the 
trustee  against  the  costs  of  this  suit,  and  other 
expenses,  and  to  have  an  order  made  on  him  to 
execute  the  conveyance.  The  defendants  also 
asked  leave  to  file  a  counter-chum  against  the 
trustee.  The  Master  of  the  Rolls  refused  the 
application,  on  the  ground  that  before  November 
1,  1875,  the  trustee  would  not  have  been  a 
necessary  party  to  the  suit,  and  expressed  an 
opinion  that  the  defendants  ought  to  bring  an 
independent  action  against  the  trustee. 

The  defendants  appealed  ex  parte. 

Mr,  Morshead  for  the  defendants. 

The  Court  gave  leave  to  serve  the  notice  on 
the  condition  of  the  consent  of  the  plaintiff 
being  first  obtained.  They  said,  however, 
that  it  was  not  the  intention  of  section  24, 
sub-section  3,  and  Order  XVI.,  Rule  18,  to 
enable  one  defendant  to  obtain  relief  against 
another,  but  only  to  bind  the  third  party  by 
what  was  decided  between  the  plaintiff  and 
defendant.  It  would  be  unjust  that  a  plaintiff 
should  be  delayed  while  two  defendants  were 
fighting  inter  8c.  The  defendants  must,  in 
order  to  obtain  relief  against  tho  trustee,  bring 
an  action  against  him.     There  could  not  be  a 
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oounter-claim  against  a  third  party  who  stood 
in  no  relation  to  the  plaintiff."^ 


SUB-SECTION  5t. 
(Application  for  8tay  of  Proceedings  in  Action,) 


Supreme  Court  of  Judicature. 
Common  Ple^s  Division. 

(Before  Lobo  Golebidok,  G.J.,  G&ote,  J.,  and 

Archibald,  J.) 
November  lOM,  1875. 

KINGCHURCH   AND   OTHERS   V,  THE    PE0PLE*S 

GARDEN   COMPANY    (LIMITED.) 

This  was  an  action  of  ejectment  brought  to  ^»  appHca- 
recover  from  the  defendant  Company  sixty  acres  ^dtl^Jo  luay 
of  land  at  Willesden.which  formed  the  chief  part  proceedings  in 

an  action  of 

of  its  property.     On  the  4th  November,  1875,  ^eetment  in 
while  the  action  was  pending,  a  petition  for  the  ^^g^^^^Zht 
winding-up  of  the  defendant  Company  under  again$t  a 
the  Companies  Act,  1862,  25  and  26  Vict.,  ^^  ^attJnto^ 
89,  was  filed  by  Christopher  Foster,  the  trustee  ^\>^ii-^p 
of  the  estate  of   Wubam   liobert    Warner,  d^  been pretenud 
bankrupt,  who  was  a  creditor  of  the  Company,  ^^^^^o^f 
The  petition  was  to  come  on  for  hearing  before  should  be  made 
the  Master  of  the  KoUs  on  the  13th  November,  ofthe  nais^ 
By  the  Companies  Act,  1862  (25  and  26  Vict.,  V^^  «^^  ^^  ^'^ 
c.o9),  section  85,  it  is  provided  as  iollows : — "  The  Division. 
Court  may  at  any  time  afterthe presentation  of  a  ;^  ^pis^T^ 
petitition  for  winding-up  a  company  under  this  Division. 
Act,  and   before  making  an    order  for  wind- 
ing-up the  Company,  upon  the  application  of 


•  See  Notes  of  Cases,    December    18th,  1876,  and  also 
Charley's  "Judicature  Acta,"  pp.  346,  347,  349  uud  538. 
t  See  Charley's  "  Judicature  Acts,"  p.  31. 
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the  Company,  or  of  any  creditor  or  contributory 
of  the  Company,  restrain  further  proceedings 
in  any  action,  suit,  or  proceedings  against  the 
Company  upon  such  terms  as  the  Court  thinks 
fit ;  the  Court  may  also  at  any  time  after  the 
presentation  of  such  petition,  and  before  the 
first  appointment  of  liquidator,  appoint  pro- 
visionally an  official  liquidator,  of  the  estate  and 
effects  of  the  Company."  By  section  81,  "  The 
Court "  means  "  The  High  Court  of  Chancery." 
M.  Tindal  Atkitison  moved,  on  behalf  of 
Foster,  as  trustee  in  bankruptcy  of  Warner,  for 
an  order  under  the  Supreme  Court  of  Judicature 
Act,  1873,  sect.  24,  sub-section  6,  directing 
a  stay  of  proceedings  in  the  action  of  ejectment 
until  after  the  hearing  of  the  winding-up 
petition  before  the  Master  of  the  Rolls.  [Lord 
Coleridge,  C.J. — Why  should  not  the  appli- 
cation be  made  to  the  Master  of  the  Rolls  ?] 
As  the  action  is  in  this  Division  of  the  High 
Court,  the  application  is  made  here,  instead  of 
applying  to  the  Master  of  the  Rolls  for  an  order 
under  the  Companies  Act,  1862'  (25  and  26 
Vict.,  c.  89),  8.  85,  which  would  have  been  the 
proper  course  to  adopt  before  the  Judicature 
Acts  came  into  force.  [Lord  Coleridge,  C.J. 
— ^Is  not  this  doing  what  the  Judicature  Acts 
are  meant  to  prevent,  i.e.,  interfering  with  the 
finality  of  proceedings?  This  winding-up  matter 
seems  to  be  before  the  Master  of  the  Rolls,  and« 
in  place  of  going  to  him,  who  has  the  maiii 
matter  before  him,  you  come  to  us  who  have 
only  part  of  it  before  us.  That  seems  opposed 
to.  section  24,  sub-section  7,  of  the  Act  of  1873.] 
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[Archibald,  J. — Section  85  of  the  Companies 
Act  is  still  in  force^  and  is  not  inconsistent  with 
section  24,  sub-section  5,  of  the  Judicature  Act, 
1873.]  Granting  an  order  under  section  85  of 
the  Companies  Act  would  be  practically  the 
same  as  granting  an  injunction,  for  which  the 
remedy  now  sought  for  has  been  substituted. 
[Grove,  J. — ^How  can  we  know  what  terms 
ought  to  be  imposed  if  we  grant  an  order  ?] 
The  proviso  at  the  end  of  section  24,  sub-section 
5,  of  the  Judicature  Act,  that  ^^  nothing  in  this 
Act  contained  shall  disable  either  of  the  said 
Courts  from  directing  a  stay  of  proceedings  in 
any  cause  or  matter  pending  before  it,  if  it  shall 
think  fit,"  shows  that  the  applicant  is  justified 
in  coming  to  this  Division  of  the  High  Court. 
[Lord  Coleridge,  C.J. — I  do  not  doubt  our 
power  to  entertain  this  application,  but  the 
Master  of  the  Bolls  has  the  whole  case  before 
him,  and  in  such  a  case  the  applicant  in  coming 
here,  is  doing  exactly  what  the  Judicature  Act 
was  intended  to  prevent.]  This  is  not  an  appli- 
cation to  this  Division  of  the  Couit  to  dispose 
of  the  matter  finally,  but  all  that  is  asked  for  is  a  * 
stay  of  proceeding  until  the  case  comes  before 
the  Master  of  the  Bolls  for  hearing. 

Lord  Coleridge,  C.J. — This  is  an  applica- 
tion made  tmder  section  24^  sub-section  5,  of 
the  Judicature  Act,  1873,  to  stay  proceedings 
which  are  pending  in  this  Division  of  the 
High  Court  of  Justice.  It  is  made  by  a 
person  who  is  not  a  party  to  the  action,  and  is 
based  on  the  ground  that  the  continuance  of  the 
action  would  have  an  inequitable  effect  on  pro* 
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ceedings  which  are  pending  before  the  Master  of 
the  Rolls.  It  is  admitted  that  before  the  coming 
into  force  of  the  Judicature  Act,  the  proper 
course  would  have  been  to  apply  to  the  Master 
of  the  Rolls  to  stay  the  proceedings  in  the  action 
by  injunction,  but  it  is  suggested  that  the 
Judicature  Act  has  altered  the  mode  of  pro- 
cedure, and  has  removed  the  power  to  stay 
proceedings  in  «uch  a  case  from  the  Master 
of  the  Rolls.  That  would  have  been  a  singular 
result  of  legislation,  but  if  it  had  been  clear 
that  such  was  the  meaning  of  the  Act,  we  should 
have  had  no  alternative ;  but  the  Act  appears 
to  lay  no  such  commands  upon  us,  and  Mr. 
Atkinson  has  not  pointed  out  anything  to  oust 
the  jurisdiction  which  the  Master  of  the  Rolls 
would  have  had  before  the  Judicature  Act  came 
into  force,  and  which  must  surely  be  admitted 
to  be  salutary.  According  to  the  words  of  section 
24,  sub-section  5,  no  doubt  we  have  the  power 
to  make  an  order,  and  we  might  do  so  if  it  could 
be  shown  to  be  advisable ;  but  every  argument 
of  convenience  in  this  case  tends  the  other  way, 
and  nothing  can  be  suggested  in  the  Act  or  in 
the  rules  to  fetter  our  discretion.  All  grounds 
of  convenience  are  against  our  granting  the 
application  in  the  present  instance. 

Grove,  J. — If  this  application  had  been  made 
in  the  case  of  Kingchurch  and  Others  v.  The 
People's  Garden  Company  {Limited)^  solely  with 
regard  to  the  matter  pending  between  the  parties 
to  that  action,  we  might,  perhaps,  have  thought 
it  right  to  interfere ;  but  the  question  is  not 
between  the   parties  to  the  proceedings  here, 
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but  arises  in  consequence  of  other  proceedings 
before  the  Master  of  the  Rolls.     Mr.  Atkinson 
asks  us  to  interfere^  as  the  Master  of  the  EoUs 
would  have  interfered  imder  the  Companies  Act, 
1862  (26  &  26  Vict.,  c.  89),  section  85,  before 
the  Judicature  Act,  1873,  came  into  force,  thus 
asking  this  Division  of  the  Court  %d  exercise  a 
jurisdiction  which  had  previously  by  statute 
been  exercised  by  the  Court  having  cognisance 
of  the  matter  in  question.  If  this  Division  were 
to  exercise  this  jurisdiction,  it  might  possibly 
come  to  a  conclusion  different  from  the  view 
held  by  the  Judge  before  whom  the  other  pro- 
ceedings were  pending,  and  thus  an  awkward 
conflict  might  ensue  between  the  decisions  of 
different  Divisions  of  the  Court,  all  possibility 
of  which  is  avoided,  if  the  Court  where  the 
proceedings  for  liquidation  are  pending  is  the 
Court  to  which  the  application  is  made.     This 
application  to  stay  proceedings  is  incident  to 
tiie  proceedings  before  the  Master  of 'the  Bolls, 
and  we  can  know  very  little  of  the  merits  of 
the  matter  as  far  as  those  proceedings  are  con* 
oemed.  We  are  asked  to  interfere  for  the  pur- 
pose of  proceedings  in  another  Court,  which. 
Court  had  previously  exercised  jurisdiction  in 
such  cases  under  the  provisions  of  a  statute.     I 
do  not  say  that  we  have  no  power  to  interfere, 
and  tiiere  might  be  cases  in  which  it  would  be 
convenient  that  we  should  do  so,  but  in  the 
present  instance  that  course  would  be  extremely 
inconvenient,  and  it  is  much  better  tiiat  the 
question  should  come  before  the  Master  of  the 

Bolls. 
2 
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Archibald,  J. — This  is  aa  applioation  under 
sub-section  5  of  section  24  of  the  Judicature  Act, 
1873,  to  stay  proceedings  in  an  action  of  eject* 
ment  in  aid  of  a  winding-up  petition.  "No  doubt 
we  have  power  under  sub-section  5  to  make 
an  order  if  there  are  sufficient  grounds;  and 
the  only  qu^tion  is,  whether  an  order  can  be 
made  in  another  Division  of  the  High  Court, 
and  this  difficulty  was  what  brought  Mr.* 
Atkinson  here.  I  have  come  to  the  conclusion, 
I  do  not  say  without  hesitation,  that  the  Master 
of  the  Rolls  has  power  as  much  as  this  Court, 
bemg  enabled  to  make  an  order  under  section 
85  of  the  Companies  Act,  1862  (25  &  26  Vict., 
c.  89),  and  I  quite  agree  that  every  ground  of 
convenience  tends  to  show  that  the  order  should 
be  made  by  him  rather  than  by  us.  If  an 
order  were  made,  probably  certain  terms  would 
have  to  be  imposed,  and  all  the  materials  are 
before  him  to  enable  him  to  say  what  those 
terms  should  be.  This  course  would  have 
another  advantage,  as  my  brother  Grove  has 
pointed  out,  in  the  absence  of  all  danger  of 
c<mflict  between  the  different  Divisions  of  the 
High  Court.  These  reasons  are  strong  against 
our  making  an  order.  I  see  no  reason  for  hold- 
ing that  the  Master  of  the  Bolls  is  deprived  of 
his  jurisdiction,  and  I  think  that  the  applica* 
tion  should  be  made  to  him,  and  that  this  ap- 
plication shoidd  be  refused. 

Application  refused.* 

•  See  the  Lato  TimeSy  November  27tli,  1876;  Weekly 
Reporter,  KoYember  29th,  1875 ;  Weekly  NoteSf  of  the  same 
date;  Notes  of  Cases j  November  13th,  1875;  and  Times, 
November  1 1th,  }875,  and  next  caae. 
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i^HAHCERT  Division. 

(Before  the  Master  of  tke  Bolls.  ) 
November  U^A,  1875. 

In  Bb  The  Fbople's  Garden  Company 

(Limited). 

The  company  not  appearing  in  the  winding-  ^^  theMaeter 

.•.-  J  •a.*         1       »A     1    •        of  the  RoUs^ 

«p  petition,  and   no   opposition  to  it   being  The  appiiea- 
offered,  the  usual  winding-up  order  was  now  i*^**  **•  *** 
made.     Thereupon,  properly  made 

Cozens  Sardy,  for  the  petitioner,  asked  that  ^u^B^lZ; 
the  coets  of  the  motion  in  the  Common  Pleas  and  the  Maeter 
Division  might  be' allowed  as  costs  in  the  wind-  allowed  the 
ing-np,  on  the  ground  that  it  was  rightly  made  coeteofthe 
there.  co»t»  in  the 

Jkssel,  M.R.— It  might  be,  no  doubt,  very  «'««^*'V«p- 
convenient  if  the  branch  of  the  Court  before 
which  the  winding-up  is  pending  had  jurisdic- 
tion to  stay  the  proceedings  in  the  action.  Mr. 
Justice  Archibald  seems  to  have  thought  that 
«n  application  to  stay  an  action  may  be  made 
to  any  Division  of  the  High  Court,  although  it  is 
not  the  Division  in  which  the  fiction  is  brought. 
If  this  be  so,  there  might  be  a  race  between 
persons  applying  to  different  branches  of  the 
Court  for  orders  to  stay  the  same  proceeding. 
I  am  afraid  I  cannot  see  that  I  have  any  juris- 
diction in  the  matter.  The  24th  section  of  the 
Judicature  Act,  1873,  sub-section  5,  takes  away, 
in  the  first  place,  the  jurisdiction  to  restrain  by 
prohibition  or  injunction  any  cause  or  proceed- 
ing pending  in  the  High  Court  of  Justice,  or 
before  the  Court  of  AppeaL  It  subsequently 
goes  <Ki  to  say,  '^  That  nothing  in  this  Act  con- 
laiiied  shall  disable  either  of  the  said  Courts 
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from  directing  a  stay  of  proceedings  in  any 
cause  or  matter  pending  before  it,  if  they  shall 
think  fit."  It  is  clear  that  the  words,  "either 
of  the  said  Courts,"  refer  to  the  High  Court  or 
to  the  Court  of  Appeal  already  specified.  Then 
the  section  enacts  that,  "  Any  person,  whether 
a  party  or  not  to  any  cause  or  matter,  who 
would  have  been  entitled,  if  this  Act  had  not 
passed,  to  apply  to  any  Court  to  restrain  the 
prosecution  thereof,  or  who  may  be  entitled  to 
enforce,  by  attachment,  or  otherwise,  any  judg- 
ment, decree,  rule,  or  order  contrary  to  which 
all  or  any  part  of  the  proceedings  in  such  cause 
or  matter  may  have  been  taken,  shall  be  at 
liberty  to  apply  to  the  said  Courts  respectively 
by  motion  in  a  summary  way,  for  a  stay  of 
proceedings  in  such  cause  or  matter.'*  To  what 
Court  is  the  person,  having  liberty  to  apply,  to 
make  his  application  ?  *'  To  the  said  Courts," 
that  is,  to  the  High  Court  or  the  Court  of 
Appeal,  as  the  case  may  be.  But  the  High 
Court,  as  such,  does  not  and  cannot  sit.  The 
application  must  therefore  be  made  to  some 
tribunal  sitting  as,  and  exercising  the  jurisdic- 
tion of,  the  High  Court.  That  tribunal  can 
only  be  either  a  Divisional  Court,  consisting  of 
two  or  three  and  no  more  Judges,  or  a  single 
Judge  sitting  as  a  Court.  It  is  to  be  observed 
that  the  Divisional  Court  is  quite  distinct  from 
the  Division.  A  Divisional  Court  for  the  trans- 
action of  the  business  of  the  Queen's  Bench 
Division,  for  instance,  need  include  one  only  of 
the  Judges  of  that  Division  and  two  Judges  of 
any  other  Division.  But  the  application  must 
be  made  in  some  particular  Division,  and  either 
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to  a  Divisional  Court  or  to  a  Judge  sitting  on 
behalf  of  and  representing  that  Division.  Then 
the  proceeding  to  be  stayed  is  a  proceeding  "  in 
any  cause  or  matter  pending  before  it."  Pending 
before  what  ?  I  think  that  it  means  clearly  pend- 
ing before  that  Division  of  the  High  Courts  to  a 
Divisional  Court,  or  to  a  single  Judge,  of  which 
you  apply.  But  where  the  action  is  pending, 
not  simply  before  a  Division,  but,  as  in  the  case 
of  the  Chancery  Division,  is  pending  before  a 
single  Judge,  to  whom  it  has  been  assigned,  it 
means  pending  before  the  particular  Judge  to 
whom  you  apply.  It  seems  to  me,  therefore, 
though  I  speak  with  the  utmost  deference  to 
the  opinion  expressed  in  the  Common  Pleas 
Division,  that  the  application  must  be  to  the 
Division  or  the  Judge  before  whom  the  action 
to  be  stayed  is  pending.  The  costs  of  the 
motion  in  the  Common  Pleas  will  therefore  be 
allowed  as  costs  in  the  winding-up.* 


Chancery  Division. 

(Before  Sir  Richard  Malins,  V.C.) 
Kovember  18M,  1875. 

Q-ARBUTT  V.  FaWCUS. 

The  question  raised  in  this  case  was  one  of^**^^^^^^^ 
considerable  importance  under  the  new  Judica-  note  was  com- 
tnre  Acts.     The  suit  was,  in  form,  an  action  ^Ji^Tl/ *  ^^' 
commenced  under  the  Judicature  Acts  by  writ  Q«^^«'«  -B«»c/* 
to  obtain  the  specific  performance  of  a  parol  judicature 

. — - . Acts  come  into 

•  See  the  WeeJchj  Reporter,  November  20th,  1876;  the 
Weekly  Xotes  and  Xotes  of  Cases,  of  the  mmv  date ;  and  tho 
Ttmes,  November  loth,  187o.  The  Twus  appears  to  havo 
miaconccivod  the  object  of  the  present  application. 
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op^ratian,  agreement  entered  into  between  the  plaintiff* 
J^ifUo  '  and  the  defendant  in  June,  1875,  by  which  the 
T^I^^^J^  defendant  agreed,  for  valuable  consideration, 
U8U4d  a  writ  not  to  enforce  any  claim  or  demand  he  had  or 
SitS*"^  might  have  against  the  plaintiff  under  or  in 
claiming  rcBpoct  of  certain  securities  or  obligations  of 
far/Mn^^ofa  the  plaintiff  held  by  the  defendant ;  for  a  stay 
parol  j^r«-     ^^f  proceedings  in  the  cause  of  Fawcus  v.  Oarbutt 

nk/Mrt  for  valu0        ^ 

not  to  8u$,  and  commenced   before  the  1st  November,  1875, 

FW^Ctoi-      now  pending  before  this  Court  in  the  Queen'fi 

eeilorfMaimtj  Bench  Division  of  it ;  for  damages  in  respect 

ofpZaekngs  ^^  t^®  agreement  on  account  of  the  institution 

*>  ^^  ^^.    of  that  cause  of  Fawtma  v.  Oarbutt  in  the  Queen's 

Bench  Bench  Division  of  this  Court  and  otherwise ;  and 

Motion*dit'      ^^^  *^  injunction.  The  cause  now  came  on  to  be 

mused  with     heard  upon  a  motion  for  the  direction  of  the 

7nr*e  the        Court  as  to  Staying  the  action  in  the  Queen's 

People's  Bench  Division  of  this  Court. 

Company  Mr  Glasse,  Q.C.J  Mr.  Crosslej/y  and  Mr.  Bohn, 

dissentedfrom.  -^  support  of  the   moti(Hi,  said,  in  the  first 

place,  that  the  agreement  on  the  part  of  Mr. 

Fawcus  amounted  in  this  case  to  a  limited  cove* 

nant  not  to  sue — a  defence  which  could  not  be 

pleaded  to  his  action,  although  if  the  agreement 

had  amoimted  to  a  general  covenant  for  the 

same  purpose  it  might  have  been  pleaded.    It 

was  necessary,  therefore,  to  seek  the  aid  of  some 

Court  to  stay  the  action  in  the  Queen's  Bench. 

If  this  application  had  been  made  under  the 

old  practice  it  would  have  been  an  ordinary 

motion  in  equity  to  stay  an  action  at  law.   The 

question  therefore  was,  whether  this  Division  of 

t  le  High  Court  of  Justice  or  the  Queen's  Bench 

Division  was  the  proper  forum  to  restrain  Mr. 
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Fawcas's  action  f  The  aathoritieB  upon  the 
subject  were  at  variance.  Gonnsel  then  referred 
to  ihe  conflicting  views  of  the  Common  Pleas 
Division  and  the  Master  of  the  Bolls  in  the 
recent  case  of  Kingchurch  y.  The  Peopys 
Garden  Company j  and  In  Re  The  People* a  Gar- 
den Company,  In  that  state  of  things,  it 
was  highly  desirable  to  obtain,  if  possible,  some 
settled  role  upon  the  subject. 

After  some  discussion  it  was  agreed  on  both 
sides  that  an  order  should  be  made  on  this  ap- 
plication with  the  view  of  taking  the  opinion  of 
the  Appeal  Court  as  to  the  practice. 

Mr.  Beaumont  for  the  defendant. 

The  Vicb^Chancellor  said  this  was  an  ap- 
plication to  this  Division  of  the  High  Court  of 
Justice  to  stay  proceedings  in  an  action  in  the 
Queen's  Bench  Division  of  that  Court  on  equi- 
table grounds.  Now,  according  to  the  old  prac- 
tice here,  the  plaintiff  in  equity  would,  in  such 
a  case,  have  been  entitled  to  an  injunction 
in  the  usual  terms.  That  was  a  jurisdiction 
which  worked  greatly  to  the  advantage  of  the 
public.  He  would  have  thought  that  the 
Queen's  Bench  Division  would  have  had  ample 
power  to  make  the  order  to  stay  the  action  there ; 
but  he  had  been  referred  to  a  case  before  the 
Common  Pleas  Division,  in  wbich,  in  connec- 
tion with  a  winding-up  matter,  that  Court  had 
declined  to  interfere,  being  of  opinion  that  the 
Master  of  the  Bolls  was  a  proper  Judge  to 
stay  the  action  then  in  question.  The  Master 
of  the  Bolls,  however,  thought  the  Court  of 
Common  Pleas  was  the  correct  tribunal.   With 
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f 


every  deference  to  the  Master  of  the  Bolls,  the 
jorisdiction  of  this  Court  to  stay  actions  in 
winding-up  matters  was  not  taken  away  by  the 
recent  enactments,  and  that  rather  because  no 
actions  against  a  company  which  was  being 
woimd*up  by  this  Court  could  be  continued 
without  the  sanction  of  this  Court.  If  the  ap- 
plication which  was  made  to  the  Master  of  the 
Bolls  had  been  made  to  him,  he  shoidd  have 
acceded  to  it.  The  present  application  was  not 
one  with  respect  to  a  winding-up  matter,  and  to 
accede  to  this  application  would  be  to  revive  the 
old  practice  of  Hie  Court  of  Chancery  in  restrain- 
ing proceedings  in  the  courts  of  Common  Law 
Having  regard  to  the  recent  statutes,  in  this 
instance  the  Queen's  Bench  was  the  proper 
Division  to  apply  to.  Being  of  opinion  that 
he  had  not  jurisdiction,  he  shoidd  refuse  this 
application.  The  plaintiff  must  give  notice  of 
appeal  at  once,  and  the  defendant  undertake 
to  stay  the  proceedings  in  the  Queen's  Bench 
till  the  application  to  the  Court  of  Appeal  was 
decided.  The  plaintiff  must  pay  the  costs  of 
this  motion.* 


COUBT  OF  APPEAL. 

(Before  James,  L.J.,  Mellish,  L.J.,  Baooallay,  L.J^ 

Bramwell,  B.) 
December  J#^,  1875. 

G-ARBUTT  f .  FaWCUS. 

^^i<»fof  This  was   an   appeal  from    tho   decision  of 


^firmed. 


♦  See  tho  Times,  November  19th,  1876;  TTeekh/  Notes ^ 
November  27th,  1875;  Xote.^  of  Cnaes,  of  tho  some  date; 
Weekly  Rryortefy  December  1th,  187.3, 


] 
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Malins,  V.C,  refusing  to  make  an  order  for  ^Pi»«^ 
the  stay  of  an  action  in  the  Queen's  Bench  wuh  eotta. 
Diyision. 

Qlassej  Q-C,  Crosslej/y  and  Bohn  for  the 
appellant.  The  action  being  brought  in  the 
Court  of  Queen's  Bench  in  October,  we  cannot 
proceed  under  the  new  practice.  [Mellish, 
LJ. — Why  don't  you  apply  at  Chambers  for 
leave  to  proceed  under  the  new  practice  ?]  This 
is  a  cause  pending  before  the  High  Court,  which 
has  power  to  direct  a  stay  of  proceedings.  (Su- 
preme Court  of  Judicature  Act,  1873,  section  24, 
sub-section  5.)  The  only  Courts  mentioned  there 
are  the  High  Court  and  the  Court  of  Appeal; 
there  is  nothing  to  restrict  the  application  to  any 
particular  Division.  [Mbllish,  L  J. : — Nobody 
ever  heard  of  a  stay  of  proceedings  except  by 
the  Judge  who  had  jurisdiction  in  the  action. 
A  stay  of  proceedings  is  proper  where,  by  reason 
of  something  in  another  Court,  the  proceed- 
ings are  rendered  wholly  nugatory,  as  in  a 
winding  up  case.  This  is  not  the  subject  of  a 
btay  of  proceedings,  but  of  defence,  which  ought 
to  be  set  up  by  counter-claim.  If  this  had  oc- 
curred before  the  Act,  an  injunction  would  only 
have  been  granted  on  terms  of  judgment  being 
given  at  law.] 

0.  Morgauy  Q.Cj  and  Beaumont^  for  the 
respondent,  were  not  called  upon. 

James,  L.  J.,  said  he  was  of  opinion  that  this 
was  a  very  bold  application.  To  grant  it  woidd 
be,  in  effect,  to  repeal  the  Judicature  Acts, 
The  application  was  founded  upon  an  action  in 
Chancery,  filed  after  the  Act  came  into  opera- 


26     SUPRBMB  COUKT  OF  JXTDICATURB  ACT,  1873. 

tion,  and  was  for  the  purpose  of  obtaining  an 
injunction  to  restrain  proceedings  at  law,  the 
very  thing  which  the  Act  said  should  not  be 
done.  It  was  contended  that  in  this  case  the 
Court  could  grant  a  stay  of  proceedings  in  the 
action.  That  would  be  an  injunction  with  a 
prohibition,  and  would  be  wholly  against  the 
spirit,  and,  indeed,  the  letter  of  the  Act. 

The  action  was  brought  in  the  Court  of 
Queen's  B^nch,  to  which  the  plaintiff  in  the 
Chancery  Division  had,  or  thought  he  had,  a 
good  equitable  defence.  In  that  case  he  had  a 
right  to  apply  to  a  Judge  of  the  Queen's  Bench 
Division  for  an  order  allowing  him  to  make  an 
equitable  defence,  and  to  file  his  counter-claim. 
No  doubt,  if  justice  reqtdred  it,  the  Judge  would 
give  a  person  having  an  equitable  defenee  the 
opportunity  to  plead  such  equitable  defence,  and 
file  such  counter-claim. 

In  that  action  the  proceedings  ought  to  have 
been  taken  according  to  the  11th  section  of  the 
Act  of  1866. 

Mbllish,  L.J.,  said  he  was  of  the  same 
opinion.  This  was  an  application  for  an  injunc- 
tion or  a  stay  of  proceedings  in  an  action  pending 
in  the  Queen's  Bench.  The  order  asked  for  was 
one  which  the  yice-Chancellor  refused  to  make, 
and  the  question  was  whether,  after  the  passing 
of  the  Judicature  Acts,  a  bill  could  be  filed  for  a 
stay  of  proceedings. 

In  the  first  plaoe^  the  5th  sub-section  of  the 
24th  section  had,  in  the  plainest  terms,  taken 
away  any  right  in  the  Chancery  Division  to 
issue  an  injunction  against  an  action  in  the 
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Common  Law  Dmdon.  It  said^ ''  No  oatise  or 
proceeding  at  any  time  pending  in  the  High 
Gonrt  of  Jnstice  or  before  the  Court  of  Appeal 
shall  be  restrained  by  prohibition  or  injunction ; 
but  every  matter  of  equity  in  which  an  injunction 
against  the  prosecution  of  any  such  cause  or 
proceeding  might  have  been  obtained  if  this 
Act  had  not  passed,  either  unconditionally  or  on 
any  terms  or  conditions,  may  be  relied  on  by 
way  of  defCTLce  thereto." 

It  was  clear  that  the  subject-matter  of  the 
application  was  a  matter  capable  of  being 
pleaded  by  way  of  defence  in  the  Common  Law 
Division.  It  amounted  to  this,  that  there  was 
an  agreement  for  value  not  to  prosecute  the 
action.  It  was  not  a  claim  for  specific  perform- 
ance, but  to  prevent  a  breach  of  the  agree- 
ment. 

That  that  was  a  matter  which  could  be  pleaded, 
if  the  action  in  the  Queen's  Bench  had  been 
instituted  after  the  Judicature  Acts  came  into 
operation,  there  is  no  possible  question,  but  the 
actioa  was  brought  before  that  period.  That 
made  no  difiBarenoe,  because,  by  the  22nd  section 
of  the  Act  of  1878,  power  was  given  to  the 
Court  or  a  Judge  at  Chambers  to  order  that  pro- 
ceedings in  an  action  should  be  continued  and 
concluded  according  to  the  ordinary  course  of 
the  High  Court  of  Justice.  That  had  been 
constantly  acted  upon  in  Chambers,  and  Mr. 
Justice  Lush  had  said  that  whenever  the  parties 
wished  to  set  up  an  equitable  defence  or 
counter-claim  they  would  be  allowed  to  proceed 
under  the  new  procedure. 


28    SUPREME  COURT  OF  JUDICATURE  ACT,    1873. 

It  was  objected  that  that  was  only  matter  of 
discretion  ;  that  before  it  was  matter  of  right 
to  grant  the  injunction,  and  that  right  having 
been  taken  away,  it  followed  that  a  party  must 
be  entitled  ex  debito  juatiticB  to  plead  in  the 
Common  Law  Division.  They  had  just  as  much 
right  to  plead  in  the  Common  Law  Division  as 
they  had  before  to  obtain  an  injunction.  An 
injunction  before  the  Acts  was  not  granted  as 
of  course ;  the  party  was  obliged  to  file  an  affi- 
davit to  show  a  prima  facie  case,  and  the  same 
sort  of  evidence  must  be  shown  now  to  give  him 
leave  to  plead.  If  leave  were  refused,  the  Court 
of  Appeal  had  the  same  power  of  saying  whether 
it  was  fit  that  the  defence  should  be  pleaded  as 
the  Court  of  Appeal  in  Chancery  had  to  say 
whether  it  was  a  case  for  an  injunction. 

But  it  was  said  that  though  the  Court  could 
not  grant  an  injunction,  it  could  grant  a  stay 
of  proceedings. 

The  Court  sitting  in  one  Division  could  not 
grant  a  stay  of  proceedings  in  another  Division  ; 
that  would  be  a  stronger  thing  to  do  than  to 
grant  an  injunction.  But  that  was  not  a  case 
for  a  stay  of  proceedings  at  all ;  it  was  a  case 
which  might  be  set  up  by  way  of  defence.  A 
stay  of  proceedings  was  proper  where  all  action 
ought  to  come  to  an  end,  as  in  the  case  of  a 
winding-up.  Here  the  defence  might  fail,  and 
if  it  failed  the  plaintiff  in  the  Common  Law 
action  would  be  entitled  to  recover  damages ; 
but  if  this  application  were  granted  and  the  suit 
in  Chancery  failed,  the  plaintiff  at  law  would 
have  no  power  to  get  damap:os,  except  by  the 
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circaitous  course  of  pleading  by  way  of  counter- 
claim in  the  Chancery  Division. 

That  action  ought  not  to  have  been  brought 
in  the  Chancery  Division  at  all,  but  the  plaintiff 
in  the  Chancery  Division  should  have  pro- 
ceeded at  Chambers.  If  he  would  have  had  a 
right  to  an  injunction  before  the  Act,  he  now 
had  a  right  to  an  equitable  defence. 

Baogallay,  L.J.,  was  of  the  same  opinion. 
The  application  to  the  Vice-Chancellor  was  to 
stay  proceedings  in  a  cause  commenced  before 
the  Act  came  into  operation,  but  by  the  22nd 
Section  of  the  Act  of  *1873  that  cause  was  to  be 
continued  and  concluded  in  the  High  Court  of 
Justice.  That,  therefore,  was  a  cause  commenced 
in  the  Court  of  Queen's  Bench^  and  now  pend- 
ing in  the  High  Court  of  Justice.  It  was  clear 
that  the  Vice-Chancellor  could  not  make  the 
order  he  was  asked  to  make.  It  appeared, 
particularly  from  section  II  of  the  Act  of  1876, 
that  such  applications  were  to  be  made  to  the 
Division  of  the  High  Court  in  which  the  cause 
was  pending.  The  decision  of  the  Vice-Chan 
oellor  was  quite  right. 

Bramwell,  B.,  was  of  the  same  opinion.  He 
should  like,  in  the  first  place^  to  consider  the  case 
as  if  both  actions  had  been  commenced  after  the 
Acts  had  come  into  operation.  If  in  that  case 
the  application  now  made  ought  to  be  acceded 
to,  one  of  the  main  objects  of  the  Acts  would 
be  frustrated,  because  it  was  of  the  essence  of 
the  Act  that  there  should  be  but  one  suit. 

It  was  certain  that  if  application  had  been 
made  for  an  injunction,  it  would  not  have  been 
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grauted,  because  it  was  expressly  prohibited  by 
the  5th  sub- section  of  the  24th  section.  It  was 
said  that^  although  the  right  to  an  injunction 
might  be  taken  away,  a  right  of  a  similar  nature 
was  given  by  the  proviso  under  which  the  Court 
had  power  to  direct  a  stay  of  proceedings.  It 
was  impossible  that  could  have  been  intended. 
The  proviso  was  directed  to  such  a  case  as  that 
mentioned  by  Lord  Justice  Mellish — that  was 
to  say,  there  might  be  a  stay  of  proceedings 
where  some  matter  arose,  not  the  subject-matter 
of  the  suit  or  of  a  counter-claim. 

It  seemed  very  clear  that  if  both  actions  had 
been  brought  after  the  Acts,  the  injunction 
could  not  have  been  granted. 

Did  it,  then,  make  any  difference  that  one 
action  was  brought  before  the  Acts  ?  Possibly 
if  the  Judge  had  refused  to  allow  the  counter- 
claim to  be  pleaded  (though  he  could  hardly 
understand  how  that  could  happen,except  under 
circumstances  which  would  ccxnpel  the  Court  to 
stay  proceedings),  then  that  Court  might  think 
that,  in  order  to  do  justice,  the  applicant  in  the 
action  not  being  able  to  avail  himself  of  all  his 
rights,  the  Court  of  Appeal  might  have  granted 
an  injunction,  but  that  would  have  been  at  the 
discretion  of  the  Chancery  Division  upon  failure 
of  the  effort  to  set  up  the  counter-claim. 

Here  no  such  effort  had  been  made,  and 
therefore  that  application  could  not  be 
granted.* 


•  See  the  We$kly  Reporter^  December  4th,  1876 ;  and 
W$$kljf  Notet  and  Notes  of  Caus^  of  the  same  date. 
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HlOH    COUBT    OF     Jl78TICB. — QuBSN's  BbNCH 

Division. 

Novemisr  22nd^  1876. 

walkbb  v.  banaoheb  di8tillbby  compant 

(limited). 

At  a  general  meeting  of  this  limited  company  -4Afr  ***- 
on  the  18th  of  October,  1875|  a  resolution  was  retolutumfor 
passed  to  wind  up  the  'company  voluntarily,  ^^^J^^^^f 
and  a  liquidator  was  appointed.     This  rcsolu-  a  Company, 
tion  was  confirmed  at  a  meeting  on  the  5th  of  tuedthe^n- 
November.     The  plaintiff  was  present  at  both  P^*^y »» ^^ 
meetings,  and  voted   for  the  resolution.     On  QueenU  Benek 
the  22nd  of  October  he  issued  a  writ  in  the  /^r  ?^  ,^ 

.  pa%d,    Seldy 

Court  of  Queen's  Bench  against  the  company  that  the 

for  money  paid.  DivUion  couia 

Notice  of  motion  having  been  given  pur-  stay  proceed- 

suant  to  Order  LIII.,  Rules  3  &  4.  *^Uon,  and  a 

F.   M.    Wlnte    moved,   on   behalf   of   the '^«y '2/'^^- 

eeeaxnge  xn 

liquidator,  for  a  stay  of  proceedings   in  the  the  action  woe 
action.    By  s.  138   of  the  Companies    Act,  J^^^^^l^ 
1869  (25  and  26  Vict.,  c.  89),  on  a  voluntary  accordingly. 
winding-up  "  the  Court  *' — ^that  is  the  Court  tj^Pe^u'e  ^' 
of  Chancery — has  the  same  powers  as  in  a  ^^^^^  ^<^' 

.  1        1       r>i  11  rt*.  pany  not 

wmding-up  by  the  Court;  and  by  s.  85  m'^foUowed, 
Court  may  restrain  further  proceedings  in  an 
action  against  a  company  in  course  of  liquida- 
tion. But  by  s.  24,  sub-sect.  (5),  of  the  Judica- 
toie  Act,  1S73,  no  cause  pending  in  the  High 
Court  shall  be  restrained  by  injunction.  The 
Court,  however,  in  which  the  action  is  pending 
IB  empowered  to  restrain  it. 

QuAiN,  J.  This  is  the  precise  case  in  which 
the  Common  Pleas  Division  and  the  Master  of 
the  Rolls  differed.  In  re  PeopU*8  Garden  Com 
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pany  and  Kingchurch  v.  the  People^a  Garden 
Company, 

The  plaintiff  did  not  appear. 

The  Court  (Mellor,  Quain,  and  Field, 
J.J.)  granted  the  order  as  prayed  without  any 
further  observation  than  that  the  costs  of  the 
plaintiff  must  be  added  to  his  debt.* 


TFhere  an 
itction  was 
brought 
against  a 
Company  y  a 
petition  for 
winding-up 
which  had 
been  presented 
to  Vice-Chan" 
cellor  JBaeony 
endjlnal 
judgment  teas 
signed,  and 
execution 
levied  J  and  the 
Sheriff  was  in 
possession^  the 

Vice- Chan- 
rellor  issued 
an  order 
restraining 
4 he  execution 
<md  theSheriff. 


Chancery  Division. 

(Before  Sir  James  Bacon,  V.C.) 
December  bth,  1875. 

In  re  Stapleford  Colliery  Company 

(Limited). 

This  was  a  motion  to  restrain  execution  in 
an  action  against  the  company. 

The  company  was  registered  on  the  20th  of 
December,  1870.  In  June  and  July,  1875, 
several  actions  were  commenced,  and  a  wind- 
ing-up petition  having  been  presented  on  the 
20th  of  July,  on  the  21st  an  order  was  made 
restraining  further  prosecution  of  actions  by 
the  creditors  therein  named. 

On  the  31st  of  July  the  further  hearing  of 
the  petition  was  ordered  to  be  adjourned  until 
the  6th  of  November,  1875,  in  order  to  enable 
a  contract  to  be  carried  out  for  the  sale  of  the 
colliery,  and  the  order  of  the  2l8t  of  July  was 
ordered  to  be  continued.  On  the  13th  of 
November  the  petition   was  again  directed  to 


•  See  the  Weekly  Notes,  Nov.  27th,  1876 ;  Law  Times, 
Dec.  18th,  1876 ;  Notes  of  Cases,  1875 ;  Times,  Not.  23rd, 
1876. 
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stand  over  to  the  last  petition  day  of  the 
nttings. 

On  the  15th  of  Noyember  a  writ  was  issued 
out  of  the  Exchequer  of  Pleas  Division  of  the 
Nottingham  District  Registry  against  the  com- 
pany by  a  plaintiff  n^med  New,  and  on  the  3rd 
of  December  leave  was  given  to  the  plaintiff  to 
flign  final  judgm^ent.  On  the  10th  of  Decem- 
bCT  execution  was  levied  on  the  assets  of  the 
company.  The  Sheriff  was  now  in  possession, 
and  a  sale  was  advertised  for  this  day. 

Proceedings  had  been  threatened  to  enforce 
specific  performance  of  the  contract  to  purchase 
tfafi  colliery. 

^(iy^  Q-0.,  and  Cracknall,  moved  ex  parte. 
They  referred  to  Kingchurch  v.  the  People^t 
Cfarden  Company ;  In  re  the  People^ 8  Garden 
Company;  Ghrhutt  v.  Fawcus, 

The  Vicb-Chancellor  observed  that  a 
winding-up  petition  had  been  presented,  and 
the  plaintiff  in  this  action  had  notice  of  such 
presentation.  The  Companies  Act,  18B2,  s  85, 
was  in  fall  force,  notwithstanding  the  passing 
of  the  Judicature  Acts.  He  should  not 
have  hesitated  to  make  the  order  asked  but  for 
the  conflict  of  opinion  which  had  been  ex- 
pressed. His  view  was  supported  by  two  of 
tlie  decisions  which  had  been  referred  to,  viz., 
Kingehureh  v.  Peopk^s  Garden  Company^ 
before  the  Common  Pleas  Division,  and  the 
remarks  of  Vice-Chancellor  Malins  in  Garbuft 
▼.  Fawcua. 

The  order  would  issue  to  restrain  the  creditor 
from    further    prosecuting    the     action     and 


By  analogy 
to  the  former 
Chancery 
practice,  the 
Judge*  of  the 
new  tribunate 
ought  not  to 
grant  tr^'unC' 
tione  at 
Chambere, 
when  the 
Courte  are 
eitting.     Per 
Maline,  V.C. 
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execution,  and  to  restrain  the  Sheriff  from 
proceeding  further  in  the  execution,  and  from 
remaining  in  possession  of  the  assets  of  the 
company.* 


Ohancert  Division. 

(Before  Sm  Eichabd  Malims,  Y.G.) 
December  20th,  1875. 

ENGLISH  r,   VESTRT  OF  CAMBERWELL. 

This  was  a  motion  for  an  injunction. 

It  appeared  that  in  some  proceedings  arising 
out  of  the  same  circumstances  Mr.  Baron 
Oleasby  had,  when  sitting  at  chambers,  in 
August  last,  granted  an  injunction  ex  parte, 
which  Mr.  Justice  Quain,  also  sitting  at  cham- 
bers, had  subsequently  dissolyed, 

Yate  Lee  appeared  for  the  motion. 

Edward  Clarke  opposed. 

The  Yice-Chancellor  observed  that  it  had 
never  been  the  practice  of  the  Court  of  Chancery 
to  grant  injunctions  at  chambers  when  the 
Courts  were  sitting.  It  was  not  a  kind  of 
business  which  ought  to  be  conducted  in 
chambers,  and  it  was  to  be  wished  that  the 
practice  of  the  Court  of  Chancery  should  be 
followed  by  the  new  tribunals.t 


*  See  the  Weekly  Notee,  Dec.  25th,  1875,  and  the  Timce, 
Dec.  16th,  1876. 

t  See  the  Weekly  Notee,  Dec.  25th,  1875. 
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SECTION  26  ♦ 
{Rules  of  Law  upon  certain  points.) 

SUBSECTION  8.t 
{Appointment  of  Receivers.) 


Supreme  Court  of  Judicature. 
High  Court  of  Justice. — Chancery 

Division. 

(Before  Sir  Jamss  Bacon,  Y.G.) 
Ikefmber  9th,  1875. 

pease   V,   FLETCHER. 

This  was  a  motion  for  the  appointment  of  a 
receiver. 

By  an  indentore  dated  the  6th  of  December,  Mortga^en^ 
1873,  made  between  Thomas  Richardson  of  the  ^^/^^  ^^ 
one  party  and  the  phiintiffs  of  the  other  part,  property,  ioer$ 
an  nndivided  moiety  or  equal  half  part  of  the  to^part     ^ 
manor  of  Kirkleavington,  in  the  North  Bidinfl:  *y«*^«*^> 

mortgagees, 

of  the  coanty  of  York,  and   the  several  mes-  the  estate* 
soages  or  dwelling-houses,  farms,  lands,  and^l^^*'^^"^^ 
hereditaments  described  in  the  first  schedule/^  ^A« 
thereunder  written  and  therein  stated  to  contain  ^f^*rec^er. 
by  admeasurement  751a.  3r.  lOp.,  and  all  those  5**  ^*^- 

V       •  /»    1  '       y  1      •  1      1  Chancellor 

the  sites  of  the  mansion-house  and  tithe  bam,  (Bacm)  Being 
situate  and  being  at  Eirkleavington  aforesaid,  %^^*^ 
and    containing  together  by  admeasurementytM^aM^f 
la.  Or.  3p.,  and  also  the  annual  sum  or  com-  ^^^nted\ 
muted  tithe  rent-charge  of  £161.  7s.  6d.,  and  receiver. 
all  other  tithe  rent-charges  issuing  out  of  the 


•  See  Charle/B  **  Judicature  Acts,*'  p  38. 
t  Jh,,  p.  42. 
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said  lands  firstly  thereinbefore  described,  the 
particulars  of  which  rent-charges  were  set  forth 
in  the  second  schedule  thereunder  written,  were 
conveyed  and  assured  unto  and  to  the  use  of 
the  plaintiffs,  their  heirs  and  assigns,  subject  to 
redemption  on  payment  by  the  said  T. 
Bichardson,  his  heirs,  executors,  administrators, 
or  assigns,  to  the  said  plaintiffs  of  the  sum  of 
£12,000,  with  interest  thereon  at  £5  per  cent, 
per  annum,  on  the  6th  of  June,  1874,  and  subject 
also  as  to  the  hereditaments  firstly  thereinbefore 
described,  to  an  indenture  bearing  date  the  31st 
of  October,  1873,  made  between  the  said  T. 
Bichardson  of  the  one  part,  and  Sir  Patrick 
Murray  Threipland,  Bart.,  William  Williams, 
Sir  James  Bamsay,  Bart.,  and  James  Maxton 
(thereinafter  called  ^Hhe  said  mortgagees")  of  the 
other  part,  whereby  the  said  undivided  moiety  or 
equal  half  part  of  the  manor  of  Kirkleavington, 
and  the  several  messuages  or  dwelling-houses, 
farms,  lands,  and  hereditaments  firstly  described 
in  the  said  indenture  of  the  6th  of  December, 
1878,  were  conveyed  and  assured  mito  and  to 
the  use  of  the  said  mortgagees,  their  heirs  and 
assigns,  subject  to  redemption  on  payment  by 
the  said  T.  Bichardson,  his  heirs,  executors, 
administrators,  or  assigns,  to  the  said  mort- 
gagees of  the  sum  of  £25,000  with  interest 
ihereon  at  £4  per  cent,  per  annum. 

By  a  memorandum  of  security  dated  the  18th 
of  March,  1875,  Thomas  Riohardaon  charged 
hi3  Eirkleavington  estate  (meaning  thereby  the 
said  property  mortgaged  to  the  plaintiffs)  with 
the  payment  to  Richard  Fothergill  and  E.  P. 
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Hankey  of  a  sum  of  £16^000  and  interest.  The 
plflintiffB  reoeiyed  notice  of  this  charge. 

On  the  30th  of  April,  1875,  T.  Bichaideon 
filed  a  petition  for  liquidation  of  his  afEdrs 
under  the  proyisions  of  the  Bankruptcy  Act, 
1869^  and  the  defendant  Bohert  Fletcher  VM 
appointed  trustee  under  the  liquidation. 

On  tiie  5th  of  June,  1875,  B.  Fothergill  aud 
E.  P.  Hankey  (the  third  mortgagees)  filed  a 
petition  for  the  liquidation  of  their  affairs  by 
arrangement  under  the  proyisions  of  the  same 
Act,  and  the  defendant  W.  Turquand  was  ap- 
pointed trustee  under  the  liquidation. 

The  mortgagees  named  in  the  indenture  of 
mortgage  of  the  31st  bf  October,  1873,  or  their 
successors  in  title,  have  never  been  in  possession 
of  tiie  hereditaments  comprised  in  the  mortgage 
or  in  receipt  of  the  rents  and  profits  thereof. 
The  defendant  Fletcher,  after  his  appointment 
as  trustee  in  the  bankruptcy  of  T.  Richardson, 
enterod  into  possession  of  the  greater  part  of 
the  mortgaged  premises  and  into  the  receipt  of 
the  rents  and  profits  of  the  residue  thereof. 

The  mortgagor  not  having  paid  any  interest 
to  the  i^aintifb  for  a  year,  they  commenoed  an 
action  against  him  in  November,  1875,  claiming 
an  account  of  what  was  due  to  them,  and  asking 
tot  foreclosure  on  non-payment,  and  for  the 
i^ypointment  of  a  receiver. 

^inff  Q'O.y  and  CaUUcoU,  tot  the  plaintiffi, 

now  moved  for  the  appointment  of  a  receiver. 

I .  —The  plaintiffii  are  as  to  part  of  the  mortgaged 

«tate  legal  mortgagees,  as  to  part  equitaUe 

mortgagees,  and  we  submit  that,  although  under 


38    SUPREME  COTJBT  OF  JUDICATURE  ACT,  1873. 

• 

the  old  practice  the  Court  would  not  appoint  s 
receiver  on  the  application  of  a  legal  mortgagee, 
it  has  power  to  do  so  under  the  Supreme  Court 
of  Judicature  Act,  1873,  s.  25,  sub-section  8, 
and  Order  LII.,  Bule  4,  of  the  Supreme  Court 
of  Judicature  Act,  1875,  in  all  cases  in  which 
it  shall  appear  ''just  and  convenient/'  More- 
over, the  Court  has  always  had  power  to  appoint 
a  receiver  on  the  application  of  an  equitable 
mortgagee,  and  we  submit  that  it  has  now 
power  to  do  so  in  the  case  of  a  legal  mortgagee 
under  the  11th  sub-section  of  section  25.  This 
is  clearly  a  case  in  which  it  is  just  and  con- 
venient that  a  receiver  shall  be  appointed,  as 
the  estates  of  which  the  plaintiffs  are  legal  and 
equitable  mortgagees  are  intermixed. 

H,  Lake,  for  the  trustees  in  liquidation,  sub- 
mitted that  the  construction  put  upon  section 
25,  sub-section  8,  of  the  Supreme  Coui:t  of 
Judicature  Act,  1873,  by  the  plainti&  was 
broader  than  was  intended  by  the  Act,  and 
referred  to  Haberahon  v.  6r»7/,  20  Solicitors* 
Journal f  p.  98. 

Kay  J  Q.C,  in  reply. — Hahershon  v.  CHll  was 
an  application  made  in  an  action  of  ejectment, 
and  does  not  apply. 

Bacon,  V.C. — In  this  case  there  is  no  adverse 
possession.  The  estates  of  which  the  plaintiffs 
are  legal  and  equitable  mortgagees  are  inter- 
mixed and  comprised  in  the  same  property,  and 
it  is  clearly  a  case  in  which,  in  the  words  of  the 
Judicature  Act  of  1873,  s.  25,  sub-section  8,  it 
is  ''just  and  convenient  '^  that  a  receiver  should 
be  appointed,  and  the  application,  v/ithout  pre- 
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judioe  to  the  prior  inctunbraiices  to  take 
poeflession  under  their  securities  must  be 
granted.* 


SECTION  26.t 

{AboliHan  of  Terms  as  far  as  relates  to  the 
Administration  of  Justice,) 


Supreme  Court  of  Judicature. 

HiGU   Court   of   Justice. — ^Queen's  Bench 

Division. 


(ISttiiigB  in  Banco,  before  the  Lobd  Ghisf  Jubtiob,  Mr. 

Jufltioe  Bla'ckbuvn,  and  Mr.  Justice  Fixld.) 

December  21,  1875. 

Anon. 

The  Court  took  motions. 

Mr.  Oppenheim  rose  to  move  from  the  back  The  right  •/ 
row  to^lay,  being  the  last  day  of  the  sittings ;  ^l^/^\f^ 
but  the  Lord  Chief  Justice  said  that  Terms  laet  day  of 
were  now  abolished,  and  that  the  right  of  juniors  thToueen^e 
on  the  last  day  of  Term  to  move  before  the  '^*'?**'  •*  ^*^ 
Queen's  Counsel  must  be  taken  to  have  gone 
with  the  abolition  of  Terms.t 


*  See  the  Weekly  JUporier,  December  26th,  1876 : 
Weekly  Noiee^  December  18th,  1875 ;  and  Note*  of  Caeee, 
December  25th,  1875. 

t  See  Charlcy'B  *'  Judicature  Acts,"  p.  68. 

t  8ee  the  Timee,  December  22nd,  1875. 
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SECTION  30.» 

{Sittingn  for  trial  ly  jury  in  Middlesex  and 

London  to  be  held  contintiously). 


Supreme  Court  of  Judicature. 
High   Court   of   Justice. — Queen's  Bench 

DiTISION. 

(Before  Baron  Pollock  and  a  Special  Jury,) 

Letemb&r  2Utj  1875. 

FROST  t?.  FIELD. 

Aeaw  twice  Xhift  case,  which  occupied  the  whde  of  toHitiy^ 
Kme  rittings.  afforded  a  very  striking  illustration  of  the  in- 
creased despatch  of  legal  business  effected  by 
the  Judicature  Acts ;  this  being  the  second  trial 
of  the  same  cause  during  the  present  sittings, 
an  event  which  was  not  possible  under  the  old 
system,  when  cases  had  to  be  entered  for  trial 
by  a  certain  day  before  the  commencement  of 
the  sittings,  and  could  not  be  set  down  while 
the  Courts  were  sitting  hera  In  the  present 
instance,  however,  this  case  was  tried  the  -first 
time  before  Mr»  Justice  Blackburn  on  the  3td 
of  the  jpr^sent  month,  when  the  jury  were  dis- 
chained,  being  uiiable  to  agree  upon  a  Verdict, 
and  thereupon  the  plaintiff  Was  able  to  give 
fiiesh  notice  of  trial,  and  set  down  the  case  For 
a  second  trial  forthwith,  the  coh^uence  being- 
th&t  the  long  list  of  arrears  having  been  disposed 
of,  the  cause  came  on  a  second  time  fot  hearing 
within  three  weeks  after  the  date  of  the  former 
trial.  The  action  involved  a  question  of  some 
importance  to  merchants  and  brokers  in  the 
gambier  trade  with  reference  to  the  mercantile 
construction  of  the  fortn  of  contract  ordifearily 
used  in  that  trade.f 

*  See  Charley's  "  Judicature  Acta,"  p.  74. 
t  See  the  Tiww*,  December  22nd,  1876. 
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SECTION  31, » 
{Dimum  of  the  Sigh  Otmft  of  Jmtice) 


StJPB£M£  ObtJRT  OF  JuDlCATU&fi. 

High  Coitrt  of  Jttstice.— Pkobatk,  Divorce, 
ANB  Admiralty  Division. 

(Before  the  Bight  Hon.  the  Febsibxnt.) 
^ovembeir  ^th,  1875. 

This  being  the  fitst  motion  day  in  the  present  ^^J^^  *^ie 
gittmgs,  the  applications  to  the  Court  were  ex-  mvinonof 
oeedinglj  numetotiB.    They  were,  fot  the  most  1?*  ?f  ^,  ^. 

/*  •'  A        ^  •■  Court  %8  "  The 

part)  however^  of  a  foirmai  ehariicter,  and  pos-  JPrcbate, 
«e8ed  no  general  intetest.  ^ZwiuT 

One  <»f  tiiid  motion  pabors  in  am  apcdioalion  J>iv%sion," 

J-      ^  -^   t.      •  1.  1      but  the  nUifect 

m  a  divorce  causfe  havmg  been  erroneously  »w«^  b$fore 

headed  "In  Her  Majesty *s  Court  for  r)ivorce^^^^ 

and  Matrimonial  Causes/'  the  addition 

His  Lordship,  in  calling  attention  to  the  JTp^^^^ 

fact,  said :   Let  me  take  t^  opportunitv   of  "  JDivoree,**  or 

flaying  that  the  proper  description,  m  the  sense  as  the  ease 

of  being  the  complete  description  of  this  Division  ^  ^  *  ^  „ 

of  the  High  Court  of  J  ustice,  is  '^  The  Probate,  not  be  r^'e<aed 

Divorce,  and  Admiralty  Division/'  I  am  aware  Z^%Zt 

that,  both  in  the  Act  and  in  the  Biiles,  the  having  the 

Division   is  referred   to  as   the  t^robate,   the 

Divorce,  or  the  Admiralty  Division,  according 

to  the  subject  matter ;  but  the  effect  of  that  is 

that  where  it  becomes  necessary  to  describe  the 

Division  in  a  document,  the  document  will  not 

be  rejected  as  being  invalid  on   account  of  its 

not  having  the  full  title.     The  full  title  is,  as 

i ' 

•  Se^  <3!urrt*7'i  "  ^ffittAtttf^)  Acts,"  p.  7«. 
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I  have  mentioned,  *'The  Probate,  Divorce,  and 
Admiralty  Division,"  and  the  subject  matter 
to  be  brought  before  it  is  to  be  described  by 
adding  the  word  "  Probate,"  "  Divorce,'*  or 
"  Admiralty,"  as  the  case  may  be.* 


SECTION  34.t 

{Assignment  of  certain  business  to  particular 
Divisions  of  the  High  Court.) 


Supreme  Court  op  Judicature. 
High  Court  op  Justice. — ^Exchequer 

Division. 

(Sittings  in  Banco,  before  the  Lobd  Gkibt  Baron  and 

Babonb  Glbasby  and  Amphlstt.) 

November  ith,  1876. 

SANDERS  f .  STUART. 

The  proper  rj(^  oqbq^  which  is  a  somewhat  singular  one, 

which  to  move  was  tried  before  Mr.  Baron  Huddleston  at  the 
^Mve^^^ed  Liverpool  Summer  Assizes,  when  a  verdict  was 
at  the  trial  found  foT  the  plaintiflT— damages  £150.  His 
brougUinthe  Loidship,  howevcr,  reserved  leave  to  the 
Court  of  Com-  defendant  to  move  to  enter  the  verdict  or  to 

mon  Pleas 

at  Zaneasier,   reduce  the  damages. 

JEr'^^t^  Jfr.  Herschellf   Q.C.,  now    moved    accord- 

DivisioHf  but  ingly.  He  said  the  defendant  carried  on  a 
Pleas  ^^liviHon  peculiar  business.  It  appeared  that  the  tele- 
of  the  High  graph  companies  who  worked  the  cables  be- 
Justiee.  twcen  this  country  and  America  charged  so 

much  a  word,  and  also  for  the  names  and  ad- 
dresses.    The  defendant  had  an  agent  in  New 

•  See  the  Times^  November  10th,  1876. 

t  See  Charley's  <*  Judicature  Acts,"  pp.  82,  85. 
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York,  and  by  an  arrangement  of  cyphers  with 
him  was  able  to  send  messages  for  seyeral  per- 
sons without  putting  out  the  addresses  in  full. 
In  this  way  he  was  able  to  save  part  of  the  cost 
which  would  be  incurred  if  the  messages  for 
each  of  such  persons  were  deUvered  direct  to 
the  telegraph  company.  By  this  means  4s.  a 
word  was  saved,  out  of  which  the  defendant 
received  a  profit  of  2s.  On  the  3rd  of  December 
last  the  plaintiff  brought  the  defendant  several 
messages  in  the  plaintiff's  own  cypher,  to  be 
transmitted  to  New  York.  In  transmitting 
these  messages  the  defendant,  by  mistake,  re- 
peated one  twice.  When  the  error  was  dis- 
covered he  sent  the  correct  message  on  the  8th. 
The  action  was  brought  in  respect  of  this  delay 
in  transmission.  The  plaintiff  alleged  that, 
had  the  message  been  delivered  in  time,  a  sale 
of  4,000  boxes  of  tin  plate  would  have  been 
effected.  On  this  the  plaintiff  would  have 
earned  a  commission  of  £150,  and  this  was  the 
amount  of  damages  claimed. 

The  JiORD  Chief  Baron. — ^You  are  entitled 
to  a  rule  on  the  question  of  liability,  and  if  the 
jury  ought  to  have  been  asked  what  the  damages 
should  have  been. 

Mr.  SerscheU. — It  is  only  a  question  of 
delav. 

The  Lord  Chief  Baron. — You  may  have  it 
in  the  alternative  to  have  a  new  trial,  or  to 
reduce  the  damages.  I  think  the  plaintiff  is 
clearly  entitled  to  a  verdict.* 

«  See  the  Times,  November  5th,  1875. 
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Common  Pleas  Division, 

Nimmnbmr  %th^  1876. 
SANDERS  V,  STUART. 

In  this  case  Mr.  Herschellf  Q.G.,  obtained 
h  role  in  the  Court  of  Exchequer  on  the  4th. 
The  learned  Counsel  said  it  had  since  been 
brought  to  his  notice  under  the  Judicature  Act 
that  the  action  having  been  tried  in  the  Court 
^f  Common  Pleas  at  Lancaster,  the  motion 
ought  to  have  been  made  in  the  Common  Pleas 
Division  of  the  High  Court  of  Justice.  The 
learned  Counsel  then  repeat^  the  grounds  on 
which  he  had  already  moved,  and 

The  Court  granted  a  rule.* 


SECTION  34. 
{ut  supra). 


SECTION  42.t 

{Distribution  qf  Business  among  the  Judges  of  the 

Probate,  DieorcSy  and  Admiralty  Division 

of  the  High  Court.) 


SECTION  444 

{Divisional  Courts  for  Business  belonging  to  the 
Probaie,  DivorcSy  and  Admiralty  Division 
of  the  High  Court.) 


*  See  the  Times,  NoTember  9th,  1876. 

t  See  Charley's  "  Judicature  Acti/*  p.  100. 

J  Ih.y  p.  102. 
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SECTION  45  * 

(Appeals  from  County  Courts  to  be  determined  by 

Divisional  Courts  of  the  Sigh  Court ^ 


SuPBsacE  Court  of  Judicature. 

High  Court  of  Justice. — Probate,  Divorcs, 

AND  Admiralty  Division. 

(Before  ihe  Bight  Hon.  Sib  Bobbbt  P^illimobji*) 
November  9iA,  1876. 

"the  two  brothers," 
This  WES  an  application  on  behalf  of  the  The  juriedM- 
owners  of  « The  Two  Brothers''  lor  leave  to  ^^{of^tu 
appeal  from  a  decree  of  the  County  Court  of  '^^^  9**"*'  9f 
Yorkshire,  and  for  directions,  if  such  leave  were  to  extend  the 
irranted,  as  to  the  manner  in  which  the  appeal  ^^^/fT 

^  **         appealxng 

should  be  proceeded  with.     The  decree  irom,  from  a  decree 
which  the  owners  of  "The  Two  Brothers"  de-  '^^^^ 
Bired    to  appeal    had  been  delivered  in    an«M0» 
Admiralty  suit  on  the  28th  October  last,  and  ^uU  u    ^ 
within  ten  days  of  that  date  a  request  had'^^*'*'y 
been  made  to  the  Begistrar  of  the  County  Court  the  Zith  and 
to  accept  security  for  the  costs  of  an  appeal,  ^fOe^s^*^^ 
but  this  request  had  been  refused  by  him.  Court  of 

W,   O,  F.  Phillimoref  for  the  Appellants,  Aet^^ 
in  support  of  the  application.  and  %a  not 

E.  C.  Clarkson,  for  the  Respondents.  the  uth 

They  referred  to  31  and  32  Vict,  c  71,  s.  27 ;  ^^f^  •/  '*** 
36  and  37  Vict.  c.  66,  ss.  34,  42,  45,  76;  ^8 
and  39  Vict.  c.  77, «.  11 ;  38  and  39  Vict.  c. 
60,  s.  104 ;  and  ''The  Forest  Queen,''  19  W.  R. 
167,  L.  R.  3  Adm.  and  Ecd.  299. 

Cur.  adv.  vuU. 

•  See  Charley's  <<  Judioatiare  Acts,"  p.  108. 
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Nov.  16. — Sir  Kobbrt  Phillimore  :  This  is 
an     application    for     leave     to    appeal    from 
a  decision   of  the    County    Court    of   York- 
shire,  the   time    provided  by   statute  having 
elapsed.     Two  questions  are  raised,  one  as  to 
whether  the  application  be  such  as  the  Court 
ought,  in  the  exercise  of  its  discretion  under 
the  County  Courts  Act,  to  grant ;  the  other, 
as  to  whether  the  application  be  rightly  made 
to  this  Court,  having  regard  to  the  provisions 
of  the  Judicature  Acts.     First,  I  am  of  opinion 
that,  if  I  have  the  power,   I  ought,  in  ac- 
cordance with  the  spirit  of  former  decisions  on 
the  subject,   to  grant   the   application.     The 
second  question  is  more  difficult  to  determine. 
The  34th  section  of  the  Judicature  Act,  1873, 
relates  to  the  assignment  of  certain  business  to 
the  Divisions  of  the  High  Court.     The  second 
paragraph  as  to  the  assignment  of  business  to 
the  ProbatiB,  Divorce,  and  Admiralty  Division, 
provides  that  there  shall  be  assigned  to  the 
Probate,  Divorce,  and  Admiralty  Division  of 
the  said  High  Court,  ^^  all  causes  and  matters 
which   would  have  been  within  the  exclusive 
cognizance  of  the   Court  of  Probate,  or  the 
Court  for  Divorce  and  Matrimonial  Causes,  or 
of  the  High   Court  of  Admiralty  if  this  Act 
bad  not  passed.''     At  the  end  of  section  42  it 
is  provided  that,  subject  to  certain  exceptions, 
'^  all  causes  and  matters  which,  if  this  Act  had 
not  passed,  would  have  been  within  the  exclu- 
sive cognizance  of  the  High  Court  of  Admiralty, 
shall  be  assigned  to  the  present  Judge  of  the 
said  Admiralty  Court,  during  his  continuance 
m  office  as  a  Judge  of  the  High  Court." 
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I  am  of  opinion  that  the  present  application 
lelateB  to  a  cause  or  matter  whioh  has  hitherto 
been  within  the  exdusive  cognizance  of  the 
present  Judge  of  the  High  Ooort  of  Admiralty. 
The  Acts  which  give  within  certain  limits  juris- 
diction in  Admiralty  matters  to  the  County 
Courts  confined  the  appeal  from  their  decisions 
to  the  Court  of  Admiralty.  There  can  be  no 
reasonable  doubt,  I  think,  that  if  there  were  no 
other  enactment  in  this  statute  as  to  County 
Courts,  the  present  application  would  have 
been  rightly  made.  But  reliance  is  placed  by 
the  counsel  who  opposed  the  application  on  the 
45th  section,  which  is  as  follows : — 

*<A11  appeals  from  Petty  or  Quarter  Sessions, 
from  a  County  Court  or  from  any  other  inferior 
Courts  which  might,  before  the  passing  of  this 
Act,  be  brought  to  any  Court  or  Judge,  whose 
jurisdiction  is  by  this  Act  transferred  to  the 
High  Court  of  Justice,  may  be  heard  and  de- 
termined by  Divisional  Courts  of  the  said  High 
Court  of  Justice,  consisting  respectively  of  such 
of  the  Judges  thereof  as  may  from  time  to 
time  be  assigned  for  that  purpose  pursuant  to 
Rules  of  Court,  or  (subject  to  Bules  of  Court)  as 
may  be  so  assigned  according  to  arrangements 
made  for  the  purpose  by  the  Judges  of  the  said 
High  Court.'' 

After  much  consideration,  I  have  arrived  at 
the  conclusion  that  it  could  not  have  been  the 
intention  of  the  Legislature  to  limit  the  powers 
already  granted  by  the  previous  section  to  the 
present  Judge  of  the  High  Court  of  Admiralty, 
and  that  the  45th  section  must  be  construed  so 
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as  to  be  in  harmony  with  the  42nd  section.  I 
should  mention,  also,  that  the  last  County 
Courts  Act  (38  and  39  Yiet.  o.  60),  which  was 
passed  in  the  same  session,  though  a  little 
earlier  than  the  last  Judicature  Act,  but  which 
came  into  operation  a  day  later,  viz.,  on  the  2nd 
of  November,  contemplates  the  High  Court  of 
Admiralty  as  the  only  Court  of  a^qpeal  from 
the  Admiralty  jurisdiction  of  the  County  Courts. 

Haying  arrived  at  this  concluaion,  I  thought 
it,  nevertheless,  my  duty  to  confer  with  Sir 
James  Hannen  upon  the  construction  of  the 
Act.  He  has  given  careful  attention  to  the 
subject,  and  while  he  thinks  the  question  is  not 
free  from  doubt,  expresses  his  opinion  to  me  in 
language  that  I  am  allowed  to  cite: — ^'My 
impression  is  that  the  effect  of  the  34th  and 
42nd  sections  of  the  Judicature  Act,  1873,  is 
that  you  bring  with  you  into  the  High  Court 
aU  the  jurisdiction  and  powers,  including  that 
of  hearing  appeals  from  County  Courts,  which 
you  formerly  possessed  as  Judge  of  the  Court 
of  Admiralty,  and  that  the  effeot  of  the  45th 
section  is  not  to  take  away  or  limit  any  of  those 
powers,  but  that  it  is  merely  permissive  and 
prospective,  and  that  until  Rules  of  Court  or 
arrangements  be  made  by  the  Judges  of  the 
High  Court  for  the  purpose  of  holdingDivisional 
Courts  for  the  hearing  of  appeals  firom  County 
Courts,  &c.,  your  jurisdiction  remains  un- 
affected." 

Fortified  by  this  agreement  with  my  opinion, 
I  decide  that  this  application  is  rightly  made, 
and  I  grant  it. 
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On  the  counsel  for  the  appellants  calling 
attention  to  the  fact  that  the  Registrar  of  the 
County  Court  had  declined  to  accept  security 
for  the  costs  of  the  appeal. 

The  Court  intimated  that  security  for  the 
costa  of  the  appeal  should  be  given  in  the 
County  Court,  and  that  the  County  Court 
Begistrar  should  accept  such  security.^ 

probate,  divorce,  and  admiralty  division. 

(Before  Sir  Robs&t  Phillimorb  and  Tbinitt  Mastsbs.) 

November  lOM,  1875. 

"  THE  MATHILDE." 

This  was  an  appeal  from  a  decision  of  the  ^»  objection 
Coimty  Court  of  Lancashire,  h  olden  at  Liver- J^';^^^^*,.?^ 
pool,  finding  the  "  Mathilde,"  a  Spanish  barque  ^f  ^/^^iraity 
of  300  tons,  solely  to  blame  for  a  collision  which  appeal  from  a 
occurred  about  7  a.m.  of  the  Slst  of  AuRust,  ^'^"''^y^^^"'-^ 

o    ^*'9  in  an  Aam\* 

1875,  off  Port   Lynas,  between  her  and  the  raU^euU 
Liverpool  Pilot  No.  7,  of  53  tons.  u^^iTwae 

BiUfy    Q.C,j  and   /.    71    Gold  net/  appeared  ^'^^'•^'^'' 

*  .V  u      ±  \.  n  (prior  to  the 

for     tne     appellants,     the     owners     of     VcnQjinaideeieionin 
"Mathilde;'*      Clarkson    and     Myburgh    for  ^^^/"/^'"*'^ 

the  respondents.  hearing  of 

A    preliminary    objection    was     taken    hj^tZrifs'''' 
Ciarkson  to   the  jurisdiction  of  the   Court  to  *^<''<^<^  ^' pi^ 
entertain  the  appeal,  regard  being  had  to  the  d^  bene  east. 
45th  section  of  the  Supreme  Court  of  Judicature 
Act,  1873,  whichjdirects  that  all  appeals  from  a 
County  Court  may  be  heard  and  determined  by 
Divisional  Courts  of  the  High  Court  of  Justice ; 

♦  See  the  JFeekli/  Reporter,  Doc.  11th,  1875  :   and  Weekly 
.Vetor,  Not.  27th,  1875. 
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but  it  was  ultimately  arranged  that  the  hear- 
ing of  the  appeal  on  the  merits  should  be  pro- 
ceeded with  de  bene  esse. 

The  case   of  the  appellants  was   that    the 
"  Mathilde,"  being  bound  for  Liverpool,  with 
the  wind  W.N.  W.,  was  about  3^  miles  from  Port 
LynaSy  heading  S.S.E.,  and  making,  towards 
the  shore  in  order  to  take  a  pUot  on  board,  when 
she  observed  the  pilot  schooner  No.  7  about 
two  points  on  her  starboard  bow,  and  about  half 
a  mile  oflf,  heading  about  N.,  and  coming  in  our 
direction,  that  the  barque  lufttd  up  all  into  the 
wind,  but  the  schooner,  continuing  to  approach 
without  any  alteration  of  her  course,  attempted 
to  cross  the  bows  of  the  barque,  and  came  into 
collision  with  her.   On  behalf  of  the  respondents 
it  was  contended  that  the  barque  was  heading 
S.S.W.,   and   the   pilot-boat  was  on  the  port 
tack,  heading  N.N.E.,  with  the  wind  N.W.,  so 
that  the  two  vessels  were  meeting  end  on,  and 
that  the  collision  was  caused  by  the  barque  star- 
boarding and  not  luffing  up  until  too  late. 

His  Lordship  refused  to  reverse  the  decision 
of  the  Court  below,  and  dismissed  the  appeal 
with  costs.* 

CHAKCEKY  DIVISION. 

(Before  Sir  Richard  Malims,  V.C) 

November  ISth,  1875. 

ECCLES  V,  ECCliteS. 

There  being         \^  this  case  a  decision  had  been  made  by  a 
atnl^   County  Court  Judge  agaiiiBt  which  one  of  the 

•  See  the  Timesy  Noveinl)er  11th,  1875. 
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parties  was  desirous  of  appealing,  but  a  diffi-  **nder  tection 
culty  had  arisen  in  this  respect,  that  by  the  supreme  Court 
County  Courts  Amendment  Act,  1875  hs  &  ^f  {'iifJ'*rp 

.  .  .  ^c^f  1873, /(»r 

39  Vict.,  c.  60,  s.  6),  it  was  provided  that  every  the  hearing  of 
appeal  should  be  brought   within   eight  days  ^Cy  {0^*.. 
afker  the  decision  should  have  been  nade,  **  by  ^^^  ^*<» 
motion  to  the  Court  to  which  such  appeal  lies,  Amendmrnt 
instead  of  by  special  case,  and  if  the  Court  to  -4<?^  i87o, 

,  requiring  that 

which  such  appeal  lies  be  not  then  sitting,  such  the  appeal 
motion  may  be  made  before  any  Judge  of  a  ^^^^^YrTJ^ht 
Superior  Court  sitting  in  Chambers.**     By  the  within  eight 
Supreme  Court  of  Judicature  Act,  1873,  section  i^/orea  Judge 
45,  appeals  from  County  Courts  were  directed  ^l  Chambers, 
to  be  heard  before  a  Divisional  Court,  but  no  Chancellor 
Buch  Court  was  now  sitting.  Z'ti^'' 

Norihy    therefore,  now    moved   that,  as  the  under  the 

«  T  ijT_  j.i_n        eircufnstanees 

tmie  for  appealing  would  nave  run  out  before  y^^i^^^j„ 
there  was  a  Court  before  which  the  appeal  could  ^(^ring  the 
be  heard,  the  Vice-Chancellor  would  make  an  Court,  and 
order  extending  the  time  for  appeal,  or  if  that  2*jil^«  ^^the 
was  informal,  then  that  an  order  might  be  made  County  Court 
in  the  nature  of  an  order  nui   reversing  the  ca^e\o^thT 
decision    of  'the    County  Court  Judge,  unless  <>ontrary 
cause  should  be  shewn  to  the  contrary  within  a  shewn  within 
specified  time.  *  month. 

The  YiCB-CuANCELLOR  said  that  he  had  not 
heard  that  any  arrangement  had  yet  been  made 
for  holding  a  Divisional  Court  under  the  Act, 
and  it  was  certainly  necessary  to  make  some 
order  to  prevent  the  appellant  from  losing  his 
right  of  appeal.  As  the  Act  provided  that  a 
motion  might  be  made  before  any  Judge  of  a 
superior  Court  at  Chambers,  when  the  Divi- 
sional Court  was  not  sitting,  he  thought  he  was 
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justified  in  hearing  the  motion  in  Court,  and 
under  the  circumstances  he  considered  the  best 
order  he  could  make  would  be  to  reverse  the 
order  of  the  Goimty  Court  Judge,  unless  cause 
be  shown  to  the  contrary  before  the  Vice-Chan 
oellor  or  a  Divisional  Court  within  one  month 
or  such  further  time  as  the  Court  may  allow.* 


COMMON   PLEAS  DIVISION. 

(Sittings  in  Banco,  before  Lord  Chief  Justice  Golbridob, 
Mr.  Justice  Groyb,  and  Mr.  Justice  Archibald.) 
Novemb$r  16M,  1875. 

REGISTRATION   CASES. 

ASHWORTH  AND  OTHERS,  APPELLANTS,  V,  HOPPER, 

RESPONDENT. 

Senibieythat         QorsL    Q.C.,   appeared   for  the  appellants; 

there  19  no  j  ^        v  j 

appeal  under    Edwards,  Q.C,  appeared  for  the  respondent. 
uL^ofthr        This  was  an  appeal  from  the  decision  of  the 
Supreme  Court  X{,evising  Barrister  for  North  East  Lancashire. 
Aet,  1873,  ^    The  question  at  issue  between  the  parties  turned 
from  a  decision  ^^Qjy^  ^.j^g  Construction  of  a  deed  of  indenture. 

of  the  Court  of    * 

Common  Fleas  The  appellants  contended  that  'the  deed  was 
uJUlp^ai"^  a  trust  deed  which  conveyed  to  the  cestuis  que 
from  a  trustetit  (of  whom  there  were  34)  full  quali  ca- 

Ban^er.  tions  to  be  placed  upon  the  list  of  voters  under 
section  74  of  the  Registration  Act  (6  Vict.,  c. 
18). 

The  respondent,  on  the  other  hand,  argued 
that  the  object  of  the  deed,  no  doubt,  was  to 
create  a  number  of  votes  cheaply  in  the  way 
suggested  by  the  appellants,  but  that  it  failed  to 

^  •  See  the  Weekly  Notes,  November  20th,  1875. 
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do  60 ;  because  as  by  it  the  trustees  have  an 
absolute  right  of  sale  of  the  whole  or  of  any  part 
or  parts  of  the  estates  of  the  cestuia  que  trustenty 
they  can  diyest  themselves  of  all  estate,  and 
therefore  the  estates  of  the  cestuis  que  trustent  are 
not  freehold  estates,  which  is  necessary  as  a 
qualification. 

Their  Lordships  gave  judgment  for  the 
appellants,  and  reversed  the  judgment  of  the 
Revising  Barrister. 

EdtcardSf  Q.C.,  applied  to  the  Court  for 
leave  to  appeal  under  the  45th  section  of  the 
Supreme  Court  of  Judicature  Act,  1873. 

The  Lord  Chief  Justice  said  that  prior  to 
the  Judicature  Act  the  decisions  of  the  Court 
of  Common  Fleas  were  made  final  by  Act  of 
Parliament,  and  that  unless  Mr.  Edwards  could 
show  that  the  Act  making  their  decisions  final 
was  repealed  by  the  Judicature  Act,  he  did  not 
think  that  they  could  give  leave  to  appeal — 
particularly  as,  if  that  section  did  repeal  that 
Act  and  gave  a  power  of  appeal,  the  House  of 
Commons  had  in  effect  submitted  its  franchise 
to  the  House  of  Lords. 

Leave  was,  however,  given  to  Mr.  Edwards  to 
mention  the  subject  again  when  he  should  have 
had  an  opportunity  of  going  more  deeply  into 
it.* 


*  See  the  Timett  Novembor  17tb,  1876. 
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Chaxcery  Division. 

(Before  the  Master  of  the  Rolls.) 
Novimber  2\th,  1876. 

AMIES  V,  CLARK. 

Tkejuritdie-        The  Countv  Court  Judge  had  decreed  specific 

tion  of  a  VieS'  «  '  /•  a        .  ^ 

Chancellor  to    ijcrtormance  ot  a  contract  to  convey  some  pro- 
Kear  an  pertv.     The  defendant  was  minded  to  appeal, 

appeal  from  a    '^       '  tn^       '  »*■        t        •         t 

County  Court    and  OP  the    16th    mst.  Mr.  Justice  Lusii  at 
in  a  Chancery  Chambers  made  an  order  allowing  the  defen- 

eun  %9  now  o 

taken  away,     dant  liberty  to  appeal  to  the  projier  Divisional 

and  he  cannot    /-«         .i  x*a    i    i        jx*  j» 

take  etepe  for  ^ourt,when  constituted, and  stayingproceedings 
the  formation  under  the  decree  for  a  week.  The  week  having 
Court  to  hear  expired,  and  no  Divisional  Court  having  been 
the  appeal,  constituted, the  defendant  applied  to  Mr.  Justice 
Lush  for  a  further  stay  of  proceedings,  and  the 
application  was  granted,  but  for  two  days  only. 
By  section  6  of  the  County  Courts  Act,  1 875, 
appeals  from  County  Courts  must  be  made 
within  eight  days  by  motion  to  the  Court  to 
which  the  appeal  lies — t.^.,  the  non-existent 
Divisional  Court ;  though  if  such  Court  be  not 
sitting,  the  application  may  be  made  to  a  Judge 
at  Chambers,  as  it  was  in  the  present  instance. 
The  defendant  in  this  extremity  applied  to 
Vice-Chancellor  Maltns  :  but  his  Lordship  re- 
minded him  that  his  jurisdiction  to  hear  appeals 
in  such  County  Court  matters  had  been  taken 
away  by  recent  legislation,  and  suggested  that 
his  counsel  should  mention  the  matter  to  the 
Master  of  the  Rolls.  Accordingly  at  the 
sitting  of  the  Court  this  morning, 

E.   W.   Byrne^  for  the  defendant,  stated  the 
case  to  his  Tjordship,  referring  to  the  griev- 
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anoe  to  his  client  of  a  Diyisional  Court  not 
being  constituted. 

His  liORDSHiP  said  he  could  Dot  help  the 
defendant^  for  he  had  no  power  to  take  steps  to 
form^and  it  was  not  his  duty  to  hold,  a  Divisional 
Court ;  and,  moreover,  he  meant  to  sit  in  the 
Court  of  Appeal  as  soon  as  he  had  heard  the 
remaining  causes  in  his  list. 

The  learned  Counsel  applied  to  the  Common 
Pleas  Division  later  in  the  day,  but  the  learned 
Judges  v^ere  of  opinion  that  they  had  not  juris- 
diction to  stay  proceedings  until  a  Divisional 
Court  should  have  been  constituted,  inasmuch 
as  they  were  not  the  Court  to  which  the  appeal 
lay,  and  they  suggested  a  renewal  of  the  appli- 
cation to  the  Judge  at  Chambers.* 


*  See  the  Timety  NoveiQber  25th,  1875 ;  and  the  JTeekl^ 
NoUt,  Norember  27th,  as  to  the  decision  of  Sir  R.  Malins, 
V.C.  The  Weekly  Notes  says  that  Y.C.  Malins  extended 
the  time  for  a  fortnight  longer. 

*'  An  important  Rule  has  been  just  issued  as  to  the  con- 
stitation  of  Courts  for  tho  determination  of  appeals  from 
inferior  Courts,  that,  in  order  to  oonstitute  Divisional 
Courts  for  tho  purpose  of  determining  such  appeals, 
each  Division  of  the  High  Court  shall,  before  the  Ist  of 
January  next,  elect  one  of  the  Judges  of  such  Division  to 
act  for  a  year,  and  so  from  year  to  year ;  and  any  two  or 
more  of  the  Judges  so  selected  shall  constitute  a  Divisional 
Court  for  the  purpose  of  such  business,  though  any  other 
Judge  may,  by  arrangement  with  any  of  the  Judges  selected, 
act  for  any  &uch  Judge  in  any  particular  case,  or  on  any 
particular  day.  And  the  Judges  so  selected  shall  make 
such  arrangements  as  they  shall  think  fit,  as  to  the  manner 
in  which  applications  shall  be  made  to  them  in  Court 
or  at  Chambov  on  appeals  from  the  County  Courts,  under 
the  Comity  Court  Act  of  last  Session." — (I'imesj  December 
Utb,  1876.) 
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SECTION  50/ 
(As  to  discharging  Orders  made  at  Chambers,) 

Supreme  Court  op  Judicature. 

High   Court   of   Justice. — Queen's  Bench 

Division, 

November  Sth,  1875. 
DE   LA   QUESTA   V,   MARTINEZ. 

A  Judge  at         This  was  amotion  under  the  new  procedure.f 

ordered  thai  defendant,  notice  having  been  given  to  the 
evid^fueshfuid  other  side ;  J,  C.  Maihew  showed  cause  for  the 

be  taken  before  plaintiflF. 
a  Master y  m  • 

although  the  The  motion  was  to  rescind  an  order  of  Mr. 
,";;^;";j,t;;f^;'' Baron  Bramwell  made  at  Chambers.  The 
trial  in  a  actiou  was  to  recover  £49.  18s.  6d.,  and  the 
thT\mtafil€lf^'^^^^^^^^»  by  order  of  a  Master,  had  got  the 
^l*<- ^f^*dant.  case  sent  down  to  a  County  Court.     On  this 

The  Court  ./r  i 

refused  to        the  plaintiff  applied  to  Mr.  Baron  Bramwell 

fudge's  order   ^  ^^^®  *^®  plaintiff's  evidence  taken  before  a 

on  motion        Master,  and   Mr.  Baron  Bramwell  made   an 

procedure        Order  to  that  effect. 

(OrdnrLin.)  Leivis  contended  that  only  the  defendant 
could  apply  to  send  the  case  to  a  County  Court ; 
that  that  had  been  done,  and  that  Mr.  Baron 
Bramwell  had  no  jurisdiction  after  that  over 
the  action  on  the  application  of  the  plaintiff.  . 
The  CouiiT  refused  to  rescind  the  Judge's 
order,  t 

♦  Roo  f'harloy's  "  .ludirature  Acts,"  p.  112. 

t  ScM'iA.,  p.  ')()6,  (t  »<y. 

X  See  th(>  Tlinca,  Novemhor  0th,  1876. 
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SECTION  51.* 

(Af  the  request  of  the  Lord  Chancellor  a  Judge  of 
the  Court  of  Appeal  may  act  as  an  Additional 
Judge  of  any  Division  of  the  High  Court,) 

Supreme  Court  of  Judicature. 
Court  of  Appeal,  Linooln*8-Inn. 

(Before  Lord  Justice  Jambs  and  Lord  Justice  Mbllish.) 

Nottmber  &th,  1875. 

In   lie   WALTON. 

In  this  case,  whioh  was  a  lunatio  petition,  a  Jafnea  and 
curious  question  arose  as  to  the  powers  of  the  x.//*  'having 
Judffes  of  the  Court  of  Appeal.       The  order  «*>  p^^^  ^^ 

,°_  ..,  *-.         ^        ,         -,  make  orders  on 

asked  for  was  one  which,  according  to  the  old  petitions  in 
practice,  would  have  been  made  "  in  Chancery  *'  f  "''^^ 
as  well  as  "  in  Lunacy.'*      Such  orders  were  Additional 
formerly  made  nearly  every  week  by  the  Loids  cha^% 
Justices,  as  they  possessed  a  jurisdiction  both  in  -Dirw«m  for 
Chancery  and  in  Lunacy.  Under  the  Judicature  maUng  sueh 
Acts  the  jurisdiction  of  the  Court  of  Chancery  ^'"^ '*• 
is  transferred  to  the  Chancery  Division  of  the 
High  Court  of  Justice ;  but  the  jurisdiction  in 
Lunacy,  which   was   possessed   by  the  Lords 
Justices  James  and  Mellish  at  the  time  when 
the  Judicature  Acts  came  into  operation,  is  by 
section  7  of  the  Act  of  1875  expressly  preserved 
to  them  80  long  as  they  continue  to  be  Judges 
of  the  Court  of  Appeal,  and  are  entrusted  by 
Her  Majesty's  sign  manual  with  thj3  cure  of 
lunatics.     Under  these  circumstances, 

•  See  Charley's  '•  Judicature  Acts,"  p.  114. 
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Their  Lordships  held  that  as  they  are  not 
Judges  of  the  Ohancery  Division  they  could  not 
make  the  order  asked  for.  To  remedy  this  evil 
they  intend  to  ask  the  Lord  Chancellor  to  ap- 
point them  to  be  Additioncd  Judges  of  the 
Ohancery  Division  of  the  High  Court,  under 
the  power  given  to  him  by  section  51  of  the 
Supreme  Court  of  Judicature  Act,  1873. 

The  hearing  of  the  application  was  therefore 
adjourned. 

Bilton  and  Mellor  were  the  counsel  in  the 
case.* 


Court  of  Appeal,  Lincoln*s-Inn. 

(Before  Lord  Justice  Jambs  and  Lord  Justice  Mbllish.) 

November  IZth,  1875. 

This  morning,  Lord  Justice  Jamrs  said  that 
the  difficulty  which  arose  «n  re  Walton  had  been 
mentioned  to  the  Jiord  Chancellor,  and,  in 
order  to  remove  it,  he  had,  under  the  power 
given  to  him  by  section  51  of  the  Act  of  1873, 
appointed  Lords  Justices  James  and  Mellish 
to  be  Additional  Judges  of  the  Chancery 
Division  for  this  purpose.! 


«  See  the  Times,  November  8th,  1876. 
t  lb.,  November  16th,  1876. 
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SECTFON  57,* 
{Power  to  direct  Trial  before  Official  Refereee.) 

Supreme  Court  of  Judicature. 

High  Court  of  Justice. — Exchequer 

Division. 

Third  Divisional  Court. 

(SittmgH  at  Nxti  Friua  before  Mr.  Baron  Hudblbbtoxvb  and  a 

Spbcial  Jury.) 

November  9M,  1876. 

MILES   V.   DUNCOMBB. 

This  was  an  action  for  an  alleged  breach  of 
agreement  with  regard  to  the  exchange  of  certain  In  an  action 

I       1  involving  a 

^^^^'  question  of 

Mr.    Serjeant   Robinson    and    Qraham  were  <'^coimte, 
counsel   for    the  plaintiff;    -Day,    Q.C,    and  fEuddieaton, 
Pimler  counsel  for  the  defendant.  B.j  suggested 

a  reference  to 

The  plaintiff  was  Mr.  Bichard  Miles^  a  farmer,  an  official 
owning  considerable  property  in  Buckingham-  ^thTrequeet  of 
shire,  and  the  defendant  was  Sir  Philip  Dun-  Oouneei, 
combe,  whose  estate  adjoined.  In  March,  1873,  verdict  for 
after  much  neirotiation,  thev  entered  into  an  ^^P^**^ify 

°  '  •  subject  to  a 

agreement  for  an  exchange  of  portions  of  land,  special  case. 
and  in  consequence  of  delay  in  giving  possession 
of  a  farm  the  plaintiff  was  put  to  certain  ex- 
penses, the  amount  of  which  he  sought  to  recover. 

At  the  conclusion  of  Mr.  Serjehnt  Bobinsort^s 
opening, 

Mr.  Baron  HuDDLESTONE  said  he  thought  that 
as  it  was  a  matter  of  account,  it  might  be  a  case 
for  an  Official  Referee. 

J^j/f  Q'C.,  suggested  an  agricultural  assessor. 

Mr.  Baron  Huddlestone  said  that  the  Lord 

«  See  Charley's  '*  Judicature  Acts,"  p.  120.  The  Official 
Befereee  are  ^Ir.  JameH  Anderson,  Q.G.,  Mr.  G.  M.  Dowde- 
BweU,  Q-C,  Mr.  C,  M.  Eoupell,  and  Mr.  H.  W.  Verey.  They 
are  to  enter  on  office  after  the  Spring  Circuits. 
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Chancellor  and  the  Chiefs  of  Divisions  met 
yesterday  to  consider  how  many  official  refe- 
rees should  be  appointed. 

Dayy  Q.C.,  thought  it  would  be  better  to 
agree  to  a  special  case. 

After  some  discussion,  it  was  arranged  that 
there  should  be  a  verdict  for  the  plaintiff,  sub- 
ject to  a  special  case. 

Mr.  Baron  Huddlestone  said  the  case  was 
one  in  which  he  thought,  under  the  new  system, 
he  should  abstain  from  giving  judgment. 

Dayy  Q,C,,  observed  that  it  would  be  better  to 
proceed  under  the  old  and  "  improved  "  system, 
which  they  all  understood. 

Mr.  Baron  Huddlestone  replied  that  they 
ought  to  get  into  harness  under  the  new  system 
as  soon  as  possible.  He  thought  it  would  work 
exceedingly  well  when  they  got  into  it. 

A  verdict  for  the  plaintiff,  subject  to  a  special 
case,  was  then  entered.* 


SECTION   87.t 
{Solicitors  of  the  Supreme  Court, %) 

Supreme  Court  of  Judicature. 
High  Court  of  Justice. — Queen's 

Bench   Division. 

(Before  tbo  Lord  Chief  Justice,  Mr.  Justice  Mbllor, 

and  Mr.  Justice  Quain.) 

November  ^rd,  1875. 

In  the  matter  of  a  solicitor  of  the  supreme 

COURT. 

JFonnof  Sutton  moved  on  the  part  of  an  Attorney. 

striking  a 

♦  See  the  Times,  Nov.  10th,  1876. 
t  Soo  Charley's  "Judicature  ActH,"  pp.  156,  229. 
J  See,  also,  section   14  of  the  Supreme  Court  of  Judica- 
ture Act,  1875. 
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now  a  Solicitor  of  the  Supreme  Court,  to  strike  Solicitor  of 

him  off  the  Rolls  at  his  own  request.  j^f^^  Supreme 

The  Court,  however,  raised  a  difficulty  that  9^"*;^  ^f 

1-        .  11  1       Tw   11        ^•      1      Judicature 

the  application  related  to  the  Bolls   of  the  does  not  exist. 
Supreme  Court  of  Judicature,  whereas  this  was  f'l'IT*'^^ 
only  a  Division  of  the  High  Court  of  Justice, 
and  had  now  no  "  Boll "  at  all  belonging  to  it. 

The  learned  Counsel  cited  various  sections  in 
the  Judicature  Acts  to  the  effect  that  Attorneys 
are  now  to  be  "  Solicitors  of  the  Supreme  Court" 
and  subject  to  the  same  regulations,  so  far  as 
circumstances  will  permit,  as  the  Attorneys  were 
before  the  Act. 

The  Court,  however,  pointed  out  that,  before 
the  Act,  each  Court  had  a  Boll  of  Attorneys  of 
its  own. 

The  learned  Counsel  urged  that  they  were 
now  Solicitors  of  the  SApreme  Court,  but 

The  Lord  Chief  Justice  and  Mr.  Justice 
QuAiN  observed  that  the  Supreme  Court  does 
not  really  exist — that  is,  does  not  practically 
exist  ^as  it  is  never  to  sit,  and  is  not  intended 
to  sit,  but  is  merely  a  name.  The  Judges  here 
were  only  a  Divisional  Tribunal,  and  had  no 
RoU  of  Attorneys  at  all. 

The  learned  Counsel  relied  on  section  14  of 
the  Act  of  1876,  providing  that  the  Master  of 
the  Bolls  and  the  Chiefs  of  the  three  Courts  of 
Common  Law  might  make  regulations  to  adapt 
the  enactments  as  to  Attorneys ;  but  as  to  this 

The  Lord  Chief  Justice  observed : — The 
obvious  answer  is  that  no  such  regulations  have 
been  made.* 

*  Regulations  had,  however,  been  mado  on  the  day  pre- 
vious. They  will  be  fooud  at  p.  701  of  the  second  edition  of 
Charley's  *»  Judicature  Acts/' 
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The  learned  Counsel  urged  that  the  Act 
provides  that  the  Court  shall  exercise  the  same 
jurisdiction  as  the  old  Courts^  but 

The  Lord  Chief  Justice  said: — There  is 
no  Roll  of  the  Supreme  Court  here,  and  the 
applicant  is  not  a  Solicitor  of  this  Divisional 
Court,  but  of  the  Supreme  Court,  whose  Roll  is 
not  here,  neither  is  there  any  Roll  of  this  Division. 
All  we  can  do  is  to  accede  to  your  application 
so  far  as  we  can — that,  so  far  as  we  can  deter- 
mine it,  we  are  willing  that  the  applicant's  name 
shall  be  struck  oflFthe  Roll  of  the  SupremeCourt.* 

Queen's  Bench  Divisiov. 

(Before  the  Lord  Chief  Justicb,  Mr.  Justice  Mbllor,  and 

Mr.  Justice  Quain.  ) 

November  8M,  1876. 

Ex  parte  thorpe. 
Murray  moved  on  behalf  of  Thorpe  for  a 

rule  nisi  calling  on  a  Solicitor  to  show  cause 

why  he  should  not  be  struck  off  the  Rolls. 

The  Lord  Chief  Justick. — The  only  Roll 
is  the  Roll  of  the  Supreme  Court. 

Murray. — I  will  move  to  strike  him  off  the 
Roll  of  this  Court,  if  there  is  a  Roll,  or  I  will 
move  for  the  Solicitor  to  answer  the  affidavit  on 
which  I  move. 

The  Lord  Chief  Justice. — Take  the  latter 
course. 

Murray  then  read  the  affidavit,  but  men- 
tioned to  the  Court  that  it  had  been  sworn 
in  the  Court  of  Queen's  Bench. 

The  Lord  Chief  Justice. — Your  affidavit 
must  be  re-sworn  in  this  Court.  Subject  to  that, 
you  may  take  a  rule.t 

•  Soe  the  TimM,  Nov.  4th,  1875. 
t  lb,,  Nov.  9th,  1875. 
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Common  Plbas  Division. 

(SittiiigB  in  Banco,  before  Lord  Chief  Justice  Cole&idos, 

Mr.  Justice  O&ote,  and  Mr.  Justice  Archibald.) 

November  lOth,  1876. 

In  the  matter  of  J.  0.  Martin  &  J.  Martin, 

Solicitors. 

In  the  case  Murray  had  obtained,  in  Trinity 
Term  last,  a  rule  to  strike  the  above-mentioned 
persons,  who  were  Attorneys,  off  the  KoUs. 

Sidney  Hastings,  for  J.  G.  Martin. 

Soil,  for  J.  Martin. 

Murray y  for  the  Incorporated  Law  Society. 

The  Court,  without  calling  on  Murray, 
said  they  were  of  opinion  that  three  distinct 
cases  of  appropriation  of  clients'  money  to  their 
own  use  had  been  proved  against  the  Solicitors, 
and  that  undoubtedly  they  must  at  once  cease 
to  be  officers  of  the  Court.  But  there  was  some 
diffi^culty  about  the  form  of  the  order,  for  there 
was  no  longer  a  Court  of  Common  Pleas  with 
a  Boll  of  Attorneys. 

Murray. — The  matter  was  pending  when  the 
Supreme  Court  of  Judicature  Act,  1873,  came 
into  operation ;  and  by  section  22  of  that  Act, 
all  pending  business,  so  far  as  relates  to  the  form 
and  manner  of  procedure,  may,  if  the  Court 
think  fit,  be  continued  and  concluded  in  the 
same  manner  as  it  would  have  been  continued 
and  concluded  in  the  respective  courts  from 
which  it  shall  have  been  transferred.  He  also 
referred  to  section  87. 

Lord    Coleridge,    C.J. — What    were    our 
powers  under  the  old  procedure  ?  All  we  could 
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do  Vas  to  strike  an  Attorney  off  the  Boll  of  our 
own  Court.  But  now  this  Divisional  Court  has 
no  Boll.  And  our  purpose  is  to  prevent  these 
gentlemen  from  continuing  Solicitors  of  the 
Supreme  Court.  If  the  matter  be  continued 
under  the  old  procedure  we  can  only  order  the 
name  to  be  struck  off  the  old  Boll  of  the  Court 
of  Common  Pleas.  But  under  the  new  procedure 
this  Divisional  Court  can  exercise  all  or  any 
part  of  the  jurisdiction  of  the  High  Court  of 
Justice.  "We  will  defer  judgment  till  to-morrow 
morning,  and  in  the  meantime  we  will  consult 
with  our  brethren  of  the  other  Divisional  Courts. 


Common  Pleas  Division. 

(Sittings  t«  Banco,  before  Lord  Chief  Jxistice  Coleeidge, 

Mr.  JuBtice  Grove,  and  Mr.  Justice  Archibald.) 

November  llM,  1875. 

In  the  matter  of  J am^es  c.  mabtin  and 

JAMES  MARTIN,  SOLICITORS. 

The  Lord  Chief  Justice  now  delivered  the 
judgment  of  the  Court.  It  appeared  from  the 
facts,  he  said,  that  Mr.  J.  C.  Martin  was  an 
Attorney,  residing  at  Deal,  in  Kent,  and  that 
James  Martin,  his  son,  was  also  an  Attorney  in 
Kent,  but  residing  at  Sandwich.  They  were 
either  in  partnership  together,  or  the  son  was 
the  representative  of  the  father  and  discharged 
for  the  father's  benefit,  under  certain  arrange- 
ments, such  business  of  the  two  as  arose  at 
Sandwich.  An  account  was  opened  at  the 
'  bank  in  Sandwich  in  the  name  of  the  father,  in 
which  all  moneys  received  by  the  son  for  their 
common  business  were  paid.    Both  had  powers 
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of  drawing,    though    this   power    was  chiefly 
exercised  by  the  son,  but  it  was  the  father's 
account,  and  he  also  had  power.      It  aj^ared 
that  at  Sandwich  there  was  a  Benefit  Building 
Society,  of  which  one  Charles  Baker,  who  made 
the  application  in  this  case,  was  secretary.  The 
society   was,  as  its   name   purported,    for  the 
beaefit  of  persons  with  limited  means,  and  the 
funds  of  the  society  and  its  affairs  became,  of 
necessity,  very  much  entrusted  to  the  hands  of 
Mr.  Martin.    If,  said  his  Lordship,  in  any  case 
absolute  integrity  is  the  duty  of  an  Attorney 
to  his  client,  in  this  case  peculiarly,  though  not 
more  than  in  others,  it  was   the  duty  of  the 
Attorney  to  deal  in  the  fairest,  most  upright, 
and  honourable  manner  with  the  funds  of  this 
society.     These  being  the  facts,  applicatioQ  has 
oeen  made  to  the  Court    in    respect  of  thrco, 
distinct  transactions,  the  broad  result  of  them 
beiDg  that  into  the  hands  of  the  two  had  passed 
a  sum  of  £1,000  belonging  to  the  society,  which 
in  point  of  truth  and  of  fact,  they  had  since 
embezzled.     His  Lordship  then,  after  going 
minutely  into  the  facts  of  each  transaction,  said 
he  conceived  it  to  be  the  boundon  duty  of  the 
Court«  when  it  was  proved  that  an  Attorney  had 
abused  and  misemployed  for  purposes  of  fraud 
sold  dishonesty  a  character  in  which  he  had 
been  originally  clothed  by  the  Court  itself,  to 
take  that  character  away.    The  proper  and  safe 
form  of  order  which  the  Court   would   make 
would  be  this,  viz. :  Order  that  the  names  of 
these  two  pei  sdub  should  be  struck  ofi"  the  exist- 
ing Rolls  of  Attorneys  now  in  the  custody  of  the 
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Master  of  the  Bolls;  and  further  order  that, 
if  a  register  of  Solicitors  of  the  Supreme  Court 
has  been  formed  under  the  Judicature  Acts, 
1873,  1875,  then  that  their  names  be  struck 
off  such  register ;  and  if  there  be  no  such 
register,  that  their  names  should  not  be  entered 
on  it  when  formed,  and  that  notice  of  tiiis  order 
be  given  to  the  Master  of  the  Rolls  * 

Exchequer   Division. 

(Sittings  in  Banco,  before  the  Lord  Chief  Baron,  Baron 

Braitwell,  and  Baron  Cleasby.) 

December  ^th,  1876. 

In  the  matter  of  a  solicitor. 

Murray  moved  for  a  rule  to  show  cause 
'  why  a  Solicitor  should  not  be  struck  off  the 
Bolls.  He  moving  on  an  affidavit  stating  that 
the  Solicitor  in  question  had  been  convicted  of 
stealing  £50  from  his  employer,  and  sentenced 
by  the  magistrates  to  four  months'  imprison- 
ment, with  hard  labour. 

The  Lord  Chief  Baron  said :  You  are 
entitled  clearly  lo  your  rule.  The  only  diffi- 
culty is  as  to  the  form. 

Murray  observed  the  practice  in  the  Common 
Fleas  was  to  draw  up  the  rule  to  strike  the  name 
off  all  existing  rolls — off  tho  Boll  of  the 
Supreme  Court,  if  it  existed — and  the  name  not 
to  be  entered  in  any  future  list  that  might  be 
made  up. 

The  Lord  Chief  Baron. — Very  well.  The 
rule  may  be  so  drawn  up.f 

♦  Seethe  Titnesy  November  10th,  1876;  iJ.,  November 
12th,  1876;  Weekly  BepoHer,  December  llth,  1876  ;  Notes 
of  CiM«,  November  13th,  1876.  ' 

t  See  the  Timei,  December  4th,  1876. 
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Chahceby  Division. 

(Before  the  Master  of  thb  Bollb.) 
December  16M,  1875. 

In  Re  Toller, 

Thid  was  an  applioation  oa  behalf  of  Mr.  Terms  0/ 
Charles  George  ToUer,  a  London  Proctor,  who  "^^'^ "" 
had  not  availed  himseK  of  the  provisions  of  the  Solicitor. 
Act  20&  21  Vict,,  c.  77,  s.  43  (enabling  Proctors 
to  be  admitted  as  Attorneys  and  Solicitors), 
calling  on  the  Registrar  of  Solicitors  to  show 
canse  why  he  should  not  grant  his  c^i;ificate 
to  the  applicant  for  the  current  year,  with  the 
object  of  having  it  decided  whether  the  appli- 
cant was,  by  virtue  of  section  87  of  the  Judi- 
cature Act,  1873,   entitled  to  practise  as  a 
Solicitor  of  the  Supreme  Court  without  having 
been  admitted  as  a  Solicitor. 

W.  O.  F.  PhilUmore  for  the  application. 

Coohamy  contra. 

The  Masteb  of  the  Rolls  was  of  opinion 
that  the  applicant  was  entitled  to  be  admitted  as 
a  Solicitor  of  the  Supreme  Court,  without  pay- 
m^it  of  £'25,  by  virtue  of  the  exemption  from 
duty  contained  in  the  Stamp  Act,  1870,  tit. 
'^Admission;''  and  that  he  would  not  be 
entitled  to  his  certificate  until  he  had  been  so 
admitted.  If  he  merely  continued  to  take  out 
his  Proctor's  certificate  he  would  be  entitled  to 
be  called  a  Solicitor  of  the  Supreme  Court,  but 
what  his  privileges  with  regard  to  practising 
would  be  in  that  event  his  Iiordship  declined  to 
determine.* 

*  See  the  Weekly  Notes,  December  25th,  1875,  and  Notes 
of  Cases  of  the  same  date.  ^^ 
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SECTION  4  * 

Supreme  Court  of  Judicature. 
Court   of  Appeal,  Lincoln's  Inn. 

(Before  Lords  Justices  Jambs,  Mellish  and  Baogallay, 

and  Mr.  Justice  Brbtt.) 

December  15th,  1875. 
FISHER  V,  THE  VAL  DE   TRAVERS  ASPHALTE 

PAVING  COMPANY. 

^'  ^     .      In  this  case  a  question  which  has  been  much 

jiny  Judge  of  i  p       t 

tfuf  High  mooted  of  late — viz.,  as  to  the  power  of  a  Judge 
jZ7if^ho  is  of  one  of  the  Divisions  of  the  High  Court  of 
aUo  a  member  Justice  to  sit  in  the  Court  of  Appeal  upon 
o/apj^Imu  the  hearing  of  an  appeal  from  an  order  made  by 
ttit  on  appeal    ^^  Division  of  which  he  is  a  member,  even 

from  any  ae- 

ciHon  in  though  he  was  not  present  upon  the  making  of 
notlak^vart  *^®  Order  appealed  from,  arose  for  direct  decision. 
Section4of  theSupreineOourt  of  Judicature  Act, 
1875,  gives  the  Lord  Chancellor  power  to  request 
the  attendance  of  an  additional  Judge,  from  any 
one  or  more  of  the  Common  Law  Divisions,  at 
the  sittings  of  the  Court  of  Appeal,  and  that 
a  Judge,  to  be  selected  by  the  Division  from 
which  his  attendance  is  requested,  shall  attend 
accordingly.  Then  there  is  this  proviso  : — "  l^o 

♦  See  Charley's  "  Judiciture  Acts,"  p.  198-207,  whore  a 
history  of  the  clause  is  ijiveu. 
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Judge  of  the  said  Goart  of  Appeal  shall  sit  as 
a  Judge  on  the  hearing  of  an  appeal  from  any 
judgment  or  order  made  by  himself,  or  by  any 
Dirisional  Court  of  the  High  Court  of  which 
he  was  and  is  a  member."  Section  40  of  the 
Supreme  Court  of  Judicature  Act  of  1873  pro- 
vides that  a  "  Divisional  Court  *'  shaU  be  con- 
stituted by  two  or  three,  and  no  more,  of  the 
Judges  of  the  High  Court. 

PhiVyricky  Q.C.y  applied  e.r  parte,  on  behalf 
of  the  defendants  in  this  case,  by  way  of  ap- 
peal from  an  order  recently  made  by  a  Divi- 
sional Court,  composed  of  Judges  of  the  Com- 
mon Pleas  Division,  refusing  a  rule  nisi  for  a 
new  trial. 

Inasmuch  as  Mr.*Justioe  Brett,  who  was  sit- 
ting in  the  Court  of  Appeal  to-day,  is  a  mem- 
ber of  the  Conmion  Pleas  Division,  though  he 
was  not  present  when  the  order  appealed  from 
was  made,  the  question  of  the  proper  construc- 
tion of  the  above  proviso  became  material. 

Lord  Justice  Mellish  observed  that  some 
mistake  must  have  been  made  in  the  wording 
of  the  proviso.  It  was  difficult  to  say  what  the 
words  **  and  is  "  could  mean.  To  make  sense 
of  the  clause,  either  those  words  must  be  re- 
jected or  "  Divisional  Court"  must  be  construed 
to  mean  "Division."  The  former  alternative  was 
in  accordance  with  good  sense ;  for  what  could 
it  signify  that  a  Judge  was  a  member  of  the 
Division  if  he  had  not  taken  part  in  the  deci- 
bion  appealed  from  ?  The  proviso  was  not  in- 
tended to  disqualify  a  Judge  of  a  Division  from 
silting  on  an  appeal  from  an  order  of  a  Divi- 
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sional  Court  composed  of  Judges  of  that  Divi- 
sion^ unless  he  had  himself  been  a  member  of 
the  Divisional  Court. 

After  some  further  conversation^ 

Lord  Justice  James  said :  We  are  all  of  opinion 
that  the  appeal  can  be  heard  by  the  Court  as  it 
is  now  constituted. 

The  appeal  was  then  heard  on  its  merits^ 
and 

Philbrich^  Q.C»,  contended  that^  as  against 
the  defendants,  the  alleged  damage  was  too 
remote;  but 

Their  Lordships  affirmed  the  decision  of  the 
Court  below.* 


SECTION  7. 

Jurisdiction  of  the  Lords  Justices  (James  and 
Mellish)  in  respect  of  Lunatics. 

See  section  51  of  the  Supreme  Court  of 
Judicature  Act,  1875,t  and  In  re  Walton^  re* 
ported  under  it.t 


♦  See  the  Titnes,  December  16,  1876;   Notes  of  Cases, 
December  25th.,  1875  ;  and  Weekly  Notes  of  the  same  date, 
t  Charley's  "Judicature  Acts,"  p.  211. 
X  P.  57  supra. 
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SECTION   9  * 
{London  Court  of  Bankruptcy  not  to  be  trans- 
ferred to  the  Sigh  Court  of  Justice.) 
Court  of  Bankruptcy. 

(Befoie  Mr.  Rboutbab  Murrat,  sitting  as  Qiief  Jadge.) 

November  2ith,  1876. 

In   Me  ALEXANDER   COLLIE   AND   COMPANY. 

This  case  was  brought  before  the  Court  this  ThejurUdu>- 
morning  upon  an  application  by  the  trustee  to  ^rtofBank" 
restrain  an  action  commenced  against  him  by  ruptcy  to  re- 

-fcCTiT  ^   ix.  o     J.  •  strain  acttont 

Mr.  Falin,  a  cloth  manufacturer,  carrymg  on  brought 
business  in  Moseley   Street,  Manchester,     It  f^<*»f *^  . 

•^  '  ^  trustees  tn 

would  appear  that  on  the  6th  of  April  last  Mr.  bankruptcy  is 
Palin  received  an  order  from  Messrs,  Collie  for  ^jl^'^upref^ 
2,000  pieces  of  grey  shirtings,  of  certain  dimen-  (^ourt  of 
sions,  at8s.4id.  perpiece.  One  thousand  pieces  ^^^^  1873, 
were  delivered  on  the  29th  of  May,  and  1,000  '^f ««  24, 

subsect.  o. 

on  the  9tb  of  June,  to  the  debtors.  Messrs. 
Collie  rejected  340  of  the  pieces  as  not  being 
according  to  the  order,  and  Mr.  Palin  assented  to 
the  rejection,  and  afterwards  Messrs.  Collie  be- 
came bankrupt.  The  trustee  took  possession  of 
the  340  pieces  as  part  of  the  property  of  the 
bankrupts,  and  Mr.  Palin  had  since  com- 
menced an  action  in  the  High  Court  of 
Justice  to  recover  the  shirtings  and  damages  for 
the  detention.  Another  action,  brought  under 
similar  circumstances  by  another  creditor, 
against  the  trustee  was  also  pending,  and  the 
Court  was  asked  to  restrain  the  second  action  too. 
Linklater  appeared  for  the  trustee  in  support 
of  the  applicatiou. 

•  SeeCharle/s  "  Judicature  Acts,"  p.  218. 
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Finlay  Knight^  for  the  plaintiffs  in  the 
actions,  raised  the  objection  that,  having  regard 
to  the  terms  of  the  24th  section,  5th  sub-sec- 
tion, of  the  Supreme  Court  of  Judicature  Act, 
1873,  the  Court  had  no  longer  jurisdiction  to 
restredn  an  action  brought  against  a  trustee 
under  a  bankruptcy,  and  contended  that  even  if 
the  jurisdiction  remained,  the  Court  would  not 
exercise  it  in  a  case  of  this  description. 
After  hearing  Linhluter  in  reply. 
His  Honour  held  that,  having  regard  to 
the  provisions  of  the  72nd  section  of  the  Bank- 
ruptcy Act,  and  the  decisions  under  it,  this 
Court  was  the  proper  tribunal  to  deal  with  a 
case  of  this  nature,  and  that  the  right  course 
for  the  respondents  to  have  taken  was  to  have 
applied  to  this  Court  to  decide  the  question  be- 
tween themselves  and  the  trustee.  It  was  clear 
that,  under  the  9th  section  of  the  Amendment 
Act  of  1875,  the  jurisdiction  of  this  Court  re- 
mained unaffected ;  and  the  24th  section,  5th 
sub-section,  of  the  Act  of  1873  did  not  apply  to 
this  particular  case.  The  goods  had  been  taken 
possession  of  by  the  trustee  as  part  of  the  pro- 
perty of  the  bankrupts,  and  that  seemed  to 
bring  the  matter  within  the  72nd  section  of 
the  Bankruptcy  Act.  Ho  thought  the  trustee 
was  entitled  to  an  injunction  restraining 
the  actions,  but  upon  an  undertaking  to 
accept  service  of  notice  of  any  application  in 
tlie  case  to  be  made  in  this  Court  supported  by 
alHdavit.* 


—  ♦-  ■ 


*  Si.'o  the  T'unts^  Xo\  ember  2.3th,  1875. 
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SECTION  10  * 

{Amendmeni  of  the  Law  as  to  the  rights  of 
secured  and  unsecured  creditors,  whose  assets, 
in  the  winding  up  of  Companies,  may  prove 
insufficient.) 

SuPREMK  Court  of  Judtcatxtre. 
High  Court  of  Justice. — Chancery  Division. 

(Be-fore  the  Master  of  the  Rollb.) 
Novanber  Zrdy  1875. 

He    tllE    PHCENIX    BESSEMER   STEEL    COMPANY 

(limited). 

This  was  a  motion  in  the  winding  up  under  The  creditors 
supervision  of  the  Phoenix  Bessemer  Steel  Com-  ^^^^  holT^*^*^ 
pany  (Limited),  for  an  order  that  the  liquida-  securities,  am 

n     ^  'iiT  iT»    whose  claims 

tors  01  the  company  might  be  directed  to  admit  have  beeti 
the  debt  or  claim  of  the    SheflSeld  Banking  ^^^^r^^*"^^  ^'^ 

o  a  winding  up 

Company  at  the  sum  of  £25,087.  lOs.  lOd.,  and  before  the  ut 
to  pay  di^ddends  thereon  to  the  Sheffield  Bank-  i^fj^i^^^^'"' 
ing  Company  without  deducting  the  value  of  entitled  to 
securities  held  by  the  latter  company.  f^u  amount  o 

On  the   11th  of  June,   1875,   the  Phoenix  ^'^JT  ^*i* 

1      .  /»  i9tthout  de- 

Company    passed    a    resolution    for    winding  dt^ctin//  the 

themselves  up  voluntarily,  and  on  the  12th  oiZlZiil!'''' 
the  same  month  an  order  was  made   by  the 
Master  of  the  Rolls  continuing  the  winding 
up  under  the  supervision  of  the  Court. 

On  the  2l8t  of  June,  1875,  the  Sheffield 
Banking  Company,  who  were  creditors  of  the 
Phoenix  Company  for  the  amount  mentioned  in 

•  S<y  also  sfyt.  25,  eubsect.  (1)  of  the  Siiprome  Cmirt  of 
.huiicatuH'  xVct.  1873;  and  fco  Charley's  "Judicature 
Acts"  Vp.  3S,  220. 
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the  notice  of  motion,  and  were  partly  secured  by 
holding  dock  warrants  for  cargoes  of  iron  the 
property  of  the  Phcenix  Company,  sent  in  their 
claim,  in  pursuance  of  an  advertisement  for 
creditors  issued  by  the  liquidators  of  the  Phoenix 
Company,  for  the  whole  amount  of  their  debt 
The  liquidators  admitted  the  correctness  of  the 
amount  claimed  by  the  Sheffield  Banking  Com- 
pany, but  insisted  that  they  were  only  entitled 
to  prove  for  the  balance  of  their  claim  after 
deducting  the  value  of  the  dock  warrants. 

Bagshatve,  Q.C.y  and  BuBh^  for  the  motion. — 
We  claim  to  prove  under  the  old  law.  Section 
10  of  the  Supreme  Court  of  Judicature  Act,1875, 
has  stated  what  is  to  happen  in  the  case  of  the 
administration  of  a  deceased  person's  estate — 
viz.,  that  the  new  law  is  only  to  take  effect  in  the 
case  of  a  person  dying  after  its  commencement. 
Similarly  the  intention  is  with  regard  to  com- 
panies in  liquidation  (though  not  so  expressed) 
that  the  new  law  is  only  to  apply  to  windings 
up  commenced  after  the  Act  had  come  into 
operation.  And  we  rely  on  the  general  prin- 
ciple that  statutes  are  not  to  be  construed  retro- 
spectively in  the  absence  of  express  words  to 
that  effect. 

ChUtf/y  Q.O.y  and  Q.  C,  Pricey  for  the  liqui- 
dators of  the  Phoenix  Company. — The  object  of 
section  10  of  the  Supreme  Court  of  Judicature 
Act,  1876,  is  to  make  the  new  law  operate  in 
every  case  other  than  that  therein  excepted — 
viz.,  the  case  of  a  man's  dying  before  the  com- 
mencement of  the  Act,  and  his  estate  being  ad- 
ministered after  its  commencement.     This  sec- 
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tion  was  ariginally  sub-section  1  of  section  25 
of  the  Sapreme  Court  of  Judicature  Act,  1873, 
but  that  sub-section  was  repealed,  and  re- 
enacted  with  some  alterations  in  the  shape  of 
the  section  now  under  discussion.  If  you 
look  at  the  unrepealed  sub-sections  of  sec- 
tion 25  of  the  Act  of  1873,  there  is  nothing  in 
them  to  say  that  they  are  not  to  apply  to  rights 
and  liabilities  ascertained  before  the  commence- 
ment of  tiiat  Act^  and  that  Act  and  this  are  to 
be  read  as  one.  Why,  then,  should  not  this 
section  have  a  similar  application  F 

Jessel,  M.Sf.,  without  calling  for  a  reply. — 
The  first  part  of  the  section  is  clear  as  to  what 
is  to  happen  relatively  to  the  assets  of  a 
deceased  person.  Nothing  is  said  as  to  the  case 
of  winding  up  a  company,  and  we  therefore 
hare  to  fall  back  upon  the  general  principle  upon 
which  alterations  in  the  law  are  made.  Now, 
what  is  the  general  principle  of  law  with  regard 
to  the  alteration  of  theexisting  rights  of  persons? 
The  gaieral  principle  of  the  law  is  not  to  inter- 
fere with  existing  rights — that  is,  rights  which 
have  been  ascertained  and  determined.  Nothing 
is  more  reprehensible  in  legislation  than  to 
deprive  persons  of  existing  rights  without  com- 
pensation. In  the  case  before  me  an  order  had 
been  made  for  winding-up  a  company  under 
supervision ;  the  insufficiency  of  the  assets  had 
been  ascertained,  and  the  creditors'  claim  bad 
been  made  and  admitted  before  the  time  fixed 
for  the  commencement  of  the  Act.  If  the  Act 
is  to  have  the  effect  contended  for  by  the  counsel 
for  the  liquidators,  the  result  will  be  to  deprive 


n 
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the  creditors  of  what  is  already  known  and 
ascertained  to  be  their  due.  There  must  be 
clear  words  in  the  Act  in  order  to  take  this 
right  away.  Now,  so  far  is  the  section  from 
containmg  any  words  of  that  sort,  that  the 
scope  of  it  lies  the  other  way.  The  real  reason 
for  altering  the  law  was  to  produce  uniformity 
between  the  rules  in  bankruptcy  and  those  in 
equity.  The  only  question  was,  which  was  the 
better  rule  ?  It  was  thought  wrong  that  there 
should  be  a  difference  between  the  mode  in 
which  a  man's  estate  was  administered  if  he 
died  insolvent,  and  that  in  which  it  was  admi- 
nistered if  he  became  bankrupt.  Perhaps  the 
rule  in  equity  was  the  better  rule,  but  con- 
sidering that  the  greater  number  of  those  cases 
arose  in  commerce,  people  were  thought  to  be 
more  familiar  with  the  bankruptcy  rale,  and 
therefore  the  Legislature  adopted  it  in  pre- 
ference to  the  rule  in  equity,  limiting  its 
operation,  however,  in  the  administration  of  a 
deceased  person's  estate,  to  the  case  of  persons 
dying  after  the  commencement  of  the  Act. 
There  is  no  such  limitation  in  the  case  of 
winding  up  a  company,  yet  I  do  not  find  words 
in  the  section  sufficiently  clear  to  compel  me 
to  decide  that  the  position  of  a  company  in 
liquidation  should  not  be  the  same  as  that  of  a 
deceased  person's  estate.  Without,  therefore, 
saying  what  my  decision  would  have  been  if 
this  claim  had  not  been  admitted  before  the 
commencement  of  the  Act,  I  hold  that  there 
are  not  in  this  case  sufficient  grounds  for  me  to 
decide   that   the   rights  of    the   creditors   are 
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interfered  with,  and  in  so  doing  I  am  guided 
by  the  words  at  the  end  of  the  section  *^  make 
such  claimB,"  which  would  not  apply  to  claims 
already  made. 

I  make  an  order  in  the  terms  of  the  notice 
of  motion.* 


High    Coubt    of     Justice. — Chancery 

Division. 

(Before  the  Master  of  the  Rolls.) 
yovemder  26th,    1875. 

In  Re  JOSEPH  suche  and  co.   (limited.) 
The  winding  up  of  this  company  was  ordered  Section  lo  of 
to  proceed  under  supervision  in  January,  1875,  ^cli^rtZT*'*^ 
The  National  Bank,  as  creditors,  carried  in  a  •^«^^i<'«r/V<r£' 
claim  in  the  winding  up,  which  the  liquidators  fw  appiicatwy 
had  neither  admitted  nor  reiected.     The  assets  ^^^^^-^''f^fo 
were  msumcient  for  the  payment  of  the  debt  which  icne 
and  liabilities.  f '"'^"^  j" 

•M^«*  .uM^M^vxwo.  Liquidation 

This  was  a  summons  on  the  part  of  the  bank  before  the  ut 
for  liberty  to  prove  for  the  full  amount  of  its  1875!"  ^'' 
claim,  without  making  any  deduction  in  respect 
of  the  value  of  securities  held  by  them. 

In  the  PhoDuix  Bessemer  Company's  case  the 
creditors'  claim  had  been  ascertained  and 
admitted  before  the  commencement  of  the  Act ; 
in  the  present  case  the  elaim,  though  sent  in 
before  the  Ist  of  November,  had  been  neither 
admitted  nor  rejected. 

Whitehomey  in  support  of  the  summons,  con- 

•»See  the  Law  Timesy  Decomber  4th,  1875;  Wcekhj 
Beporter,  Novem^ier  13th,  1875  ;  and  inth/y ^otes and  Not't, 
of  Ou€9  of  the  same  date. 
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tended  that  tlie  old  rule  must  be  followed, 
by  admitting  bis  clients  to  prove  for  the  full 
amount  of  their  debt,  for  the  section  was  pro- 
spective, nothing  in  it  being  applicable  to  com- 
panies ordered  to  be  wound  up  before  the  com- 
mencement of  the  Act. 

B.  B.  Rogers,  for  the  liquidators,  con- 
tended that  the  new  rule — namely,  the  rule  in 
bankruptcy — must  prevail ;  for  the  applicants' 
rights  had  not  been  ascertained  before  the 
winding  up,  and  statutes  dealing  with  procedure 
only  formed  an  exception  to  the  general  rule 
that  legislation  is  not  retrospective  unless  ex- 
pressed to  be  so. 

The  Master  of  the  Bolls  said  he  abstained 
in  the  previous  case  from  laying  down  any 
general  rule  as  to  the  meaning  of  section  10, 
and  purposely  decided  the  case  on  the  narrowest 
possible  ground,  because  he  hoped  the  opinion 
of  the  Court  of  Appeal  would  be  taken  on  the 
point.  And  in  the  present  case  he  might,  if 
he  thought  fit,  confine  himself  to  the  particular 
circumstances  of  the  base,  and  decide  that  the 
old  rule  applied,  on  the  simple  ground 
that  the  claim  was  carried  in  before  the  com- 
mencement of  the  Act.  But  having  cons^Uted 
some  of  the  other  Judges  on  the  subject,  he  now 
preferred  to  decide  the  case  on  the  general 
ground,  that  the  section  was  not  intended  to 
apply  to  companies  which  were  already  in  liqui- 
dation at  the  commencement  of  the  Act.  It  was 
a  general  rule  of  the  Legislature  when  it  took 
away  a  right  of  action  that  previously  existed, 
or  created  a  right  oi  action  that  did  not  pre- 
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viously  exist,  to  interfere  as  little  as  possible 
with  existing  rights.  It  had  been  said  that  the 
Judicature  Acts  constituted  a  mere  code  of  pro- 
cedure, and  so  were  applicable  to  all  pending 
proceedings ;  but  he  declined  to  take  that  view 
of  the  Acts.  In  support  of  that  view,  he  referred 
to  several  subsections  of  section  25  of  the 
Supreme  Court  of  Judicature  Act,  1873,  to  show 
that  most  important  alterations  of  the  law  were 
effected  thereby.  Then  returning  to  section  10 
of  the  Act  of  1875,  he  showed  that  it  had  no 
application  to  the  case  of  such  companies  as  were 
already  in  liquidation,  whether  the  claims  of 
creditors  had  already  been  admitted  or  not^tuid 
decided  that  the  proof  was  to  be  admitted  for 
the  full  amount."^ 


Chancery  Division. 

(Before  the  Hastkr  of  the  Rolls.) 
December  ith,  1875. 

In  Be  THE  Carmarthen  Anthracite   Coal 

AND  Iron  Company. 

This  was  a  petition  for  the  winding-up,  sub- 
ject to  the  supervision  of  the  Court,  of  the  above- 
named  company. 

J5r.  Dacey^  Q^C,,  and  Kekewich^  for  the  peti- 
tioners who  were  creditors  on  certain  bills 
of  exchange,  on  which  the  company  was 
liable. 

Roxburgh^  Q.C.,  and  Owen^  for  the  com- 
pany, supported  the  petition. 


•  See  the  Timea,  Novemher  26th,  1875 ;  Notes  of  Cam, 
Becemher  4th,  1875. 
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Chitty,  Q,C,,  and  Warrington^  for  creditors 
having  the  security  of  a  lien  for  unpaid  pur- 
chase-money in  respect  of  a  mining  property 
sold  to  the  company,  asked  for  a  compulsory 
winding-up  order. 

Thurston  Holland  for  certain  shareholders, 
who  were  also  desirous  of  a  compulsory  order. 

On  the  usual  order  being  made  for  a  winding- 
up  subject  to  supervision. 

Davey,  Q,C.,  objected,  with  reference  to  the 
secured  creditors,  that  their  position  was,  under 
section  10  of  the  Supreme  Court  of  Judicature 
Act,  1875,  assimilated  to  the  position  of  secured 
creditors  in  bankruptcy,  and  the  latter,  until 
they  had  elected  between  resting  on  their 
securities,  giving  them  up  to  the  trustees,  and 
having  them  valued  or  realized  for  the  purpose 
of  coming  against  the  general  assets  for  the 
deficiency,  had  no  locus  standi  in.  the  bankruptcy. 
Therefore,  unless  the  secured  creditors  were  to 
be  considered  as  being  now  put  to  their  election, 
they  were  not  entitled  to  their  costs  of  appearing 
upon  the  petition. 

Jessel,  M.R.,  said  that  in  bankruptcy  the 
secured  creditor  was  not  put  to  his  election  until 
the  time  came  for  him  to  prove  his  debt,  and 
the  same  rule  should  prevail  in  winding-up. 
The  secured  creditor  wets  entitled  to  his  costs. 
He  therefore  overruled  the  objection.* 


*  Sco  the  Weekly  Reporter,  Doccniber  lltli,  1875  ;  andtho 
ff^ir/i/y.Vo/*.'.  December  1,^'th,  iS70. 
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SECTION  11  * 
(Transfer  of  an   action  amgned  to  th^  tf^rong 

Division). 

Supreme  Court  of  Judicature. 

High  Court  of  Justice. — Chancers 

Division. 

(Before  the  Master  of  the  Bolls.) 
November  16M. 

HUMPHREYS  V.  EDWARDS. 

The  plaintifiF  having  commenced  a  cause  of  Transfer  of 
salvage  in  the  Chancery  Division,  and  marked  ^i^^ 
it  for  the  Elolls,  "'''^^^a-.* 

aestgned  oy  the 

Everitt  for  the  defendant,  moved  ex  parte  plaintiff  to  the 
under   ..ubsection    2    of   section    11    of    the^J^;;^^^^^ 
Sanreme  Court  of  Judicature  Act,  1876,  for  a  Probate, 
transfer  of  the  cause  to  the  Probate,  Divorce  J^m^aul 
and  Admiralty  Division.  Divieion. 

The  Master  of  the  Rolls  doubted  whether 
he  ought  to  make  an  order  nwi,  subject  to  cause 
being  shown  by  the  other  side,  or  direct  notice 
of  motion  to  be  served  ;  and  adopted  the  latter 
course,  giving  leave  to  serve  short  notice  of 
motion  for  to-morrow.  His  lordship  thought 
that  Rule  1  of  Order  LI:  did  not  apply  to  the 
case,  but  that  Rule  2  did.f 

Chanorrt  Division. 

(Before  the  Ma8TE&  of  the  Rolls.) 
November  ISth,  1875. 

HUMPHREYS  V.  EDWARDS. 

The  plaintiffs  were  the  crew  of  the  smack 


•  See  Charley'R  "Jadicature  Acts,"  p.  9.28,  and  Order  LI., 
Bole  2,  of  the  Sapreme  Court  of  Judicature  Act,  1 876. 
t  See  the  Kotee  of  Casee,  November  20th,  1875. 
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''Bomp/'  of  Whitstable,  and  the  action  was 
commenced  under  the  following  drcumstances : 
— The  British  ship  **  Cadiz ''  having  sunk  off 
Ushant,  the  Salvage  Ajssociation  employed  the 
defendant,  Samuel  Edwards,  of  Whitstable,  to 
salve  the  cargo.  While  performing  this  service, 
the  crew  of  the  **  Bomp  "  one  night  heard  cries 
of  distress,  which  proved  to  come  from  the 
Royal  Mail  Steam  Packet  Company's  vessel 
"  Boyne,"  which  had  gone  ashore,  and  they 
saved  her  crew  and  passengers,  and,  aided  by 
the  smack  '^  Ann  Elizabeth,"  salved  the  specie 
on  board.  The  claim  in  the  action  was  that  an 
account  might  be  taken  of  what  was  due  to  the 
plaintiffs  for  salvage  of  the  cargoes  of  the 
*'  Cadiz"  and  the  "  Boyne,"  and  for  distribution 
of  the  amount  found  to  be  due  among  the 
plaintiffs  and  other  salvors,  and  that  the  amount 
due  for  salvage  might  be  paid  into  court  pend- 
ing the  triaL 

The  indorsement  on  the  writ  was  as  follows : 
'^  The  plainti&  desire  to  have  an  account  taken 
of  what  is  due  for  salvage  of  the  cargoes  of  the 
ship  '  Boyne '  and  the  ship  '  Cadiz,'  and  for 
distribution  of  the  amount  found  to  be  due 
amongst  the  plaintiffs  and  other  persons  entitled 
thereto.  The  plaintiffs  also  daim  that  the 
amount  due  for  salvage  may  be  paid  into 
Court  pending  the  suit." 

Everittj  for  the  plaintifib,  in  support  of  the 
motion. 

CaldeeoU,  for  the  defendants,  contended  that 
there  was  no  exclusive  jurisdiction  in  the 
Admiralty   Court  before  the  Act  in  such  a 
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matter,  as  tke  action  was  not  brought  for  sal- 
vage pure  and  simple,  but  also  for  distribution 
of  the  money  that  might  become  payable ;  also 
that  the  order,  if  made  at  all,  ought  not  to  be 
made  at  this  stage  of  the  proceedings,  before 
the  Court  was  fully  aware  of  the  real  nature  of 
the  plaintifb'  claims,  and  when  the  President  of 
the  Admiralty  Division  had  not  given  his  con- 
sent to  the  transfer. 

The  Master  of  the  Bolls  said  the  meaning 
of  "BLale  2  of  Order  LI.  was  that  the  Judge 
should  decide  whether  the  action  ought  to  be 
transferred  to  another  Division;  but  there 
should  be  no  actual  transfer,  unless  with  the 
consent  of  the  President  of  the  other  Division. 
The  intention  of  the  rule  was  to  prevent  a 
Judge  who  thought  he  had  not  the  special 
knowledge  required  for  trying  a  particular 
action  from  transferring  it  without  the  consent 
of  the  President  of  the  Division  to  which  it 
was  proposed  to  transfer  the  action ;  in  fact, 
that  the  Judge  who  was  to  take  the  action 
should  be  consulted,  as  well  as  the  Judge  who 
wanted  to  transferit.  The  Rule  differed  from  the 
Act  in  this  important  respect,  that  it  left  it  to  the 
judicial  discretion  of  the  Judge  to  say  whether  he 
will  direct  a  transfer ;  whereas  the  Act  (Supreme 
Court  of  Judicature  Act,  1875,  section  11)  made 
the  only  cause  of  transfer  to  be  the  fact  of  the 
action  properly  belonging  to  the  Division  to 
which  it  was  sought  to  transfer  it.  The  action 
now  before  him  was,  in  His  Lordship's  opinion, 
about  as  ordioary  an  action  for  salvage  as  could 
well  be.    ITeither  the  old  Court  of  Chancery 
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nor  the  (vourts  of  Common  Law  ever  had  juris- 
diction to  entertain  such  actions.  The  exclu- 
sive jurisdiction  to  entertain  such  actions  used 
to  be  in  the  Admiralty  Court,  and  must  now,  if 
it  existed  anywhere,  be  in  the  Admiralty  Di- 
vision. This  being  so,  it  appeared  to  his  lord- 
ship that  if  there  had  been  no  Rule  2,  it  would 
have  been  a  proper  case  for  directing  a  transfer. 
And  he  had  no  hesitation  in  adding  that  even 
if  it  were  doubtful  whether  the  case  was  within 
the  exclusive  jxirisdiction  of  the  Admiralty 
Division,  he  should,  as  a  matter  of  convenience, 
have  exercised  the  discretion  given  to  him  by 
the  Rule  in  directing  the  transfer.* 


SECTION   12.t 
{Quorum  of  the  Court  of  Appeal  in  the  case  of 
Appealafrom  Interlocutory  or  from  Final  Orders  ) 


Supreme  Court  op  J  udicature. 
Court  op  Appeal — Lincoln's  Inn. 

(Before  James  and  Mellibh,  L. JJ.) 
November  4^A,  1876. 

anon. 
What  are,  and  In  the  absence  of  the  Lord  Chancellor,  their 
fi!^iorde^!'  lordships  sat  to  hear  appeal  motions,  but  a  diffi- 
appeaUfrom  culty  at  once  arosc  upon  the  construction  of  the 
Sr^T'  SupremeCourtofJudicatureAct,1875.Itispro- 
two  Judges  of  yided  by  section  12  that  every  appeal  to  the  Court 
AppeaL  of  Appeal  shall,  '*  when  the  subject-matter  of  the 

appeal  is  a  final  order,  decree,  or  judgment,  be 

♦  See  the  Times,  November  19th,  1876 ;  and  Weekly  Notes, 
Novembeo:  27th,  1876. 
f  See  Charley's  *' Judicature  Acts,''  p.  226. 
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heard  before  not  less  than  three  Judges  of  the 
said  Court  sitting  together^  and  shall,  when  the 
subject-matter  of  the  appeal  is  an  interlocutory 
order,  decree  or  judgment,  be  heard  before  not 
less  than  two  Judges  of  the  Court  sitting 
together."  Accordingly,  a  full  paper  of  ap- 
peal motions  from  orders  made  in  different 
stages  of  litigation,  as  distinguished  from  final 
decrees  solemnly  pronounced,  was  set  down  for 
hearing  before  the  two  Lords  Justices. 

The  first  case  in  the  paper  was  an  appeal  from 
an  order  of  Vice-Chancellor  Bacon  refusing  to 
make  any  order  upon  a  summons  which  asked 
for  a  declaration  that  the  parties  by  whom  the 
summons  was  taken  out  were  parties  entitled, 
upon  the  true  construction  of  the  will  of  a 
certain  testatrix,  to  a  share  of  real  estate  which 
was  being  administered  in  a  partition  suit. 
Upon  the  matter  being  opened,  their  Lordships 
expressed  some  doubt  whether  the  order  ap- 
pealed from  was  not  in  the  nature  of  a  final 
and  conclusiye  decision  of  the  Vice-Chancellor 
against  the  claim  set  up  on  behalf  of  the  par- 
ties taking  out  the  summons. 

Swanston,  Q.C.f  (with  whom  was  A.  T. 
Watson),  submitted  that  there  had  been  no 
final  order  in  the  matter,  as  the  Yice-Chan- 
oellor  had  not  in  terms  made  any  declaration 
for  or  against  the  parties  claiming,  but  had 
simply  given  this  direction  : — "  The  Judge  doth 
not  think  fit  to  make  any  order  upon  this  appli- 
cation, except  that  the  costs  be  costs  in  the 

A  discussion  then  ensued,   in  which  Ince, 


86      SUPREME  CX)TJRT  OF  JUDICATURE  ACT,    1875. 

Q.C,,  North  J  Everittj  and  other  learned  counsel 
took  part^  upon  the  qaestion  whether  the 
Yice-Ghancellor's  direction  was  an  interlo- 
cutory order  within  the  meaning  of  sec- 
tion 12,  80  as  to  be  capable  of  being  heard  by 
less  than  three  Judges  of  Appeal.  Upon  re- 
ferring to  section  12  as  to  the  sittings  of  the 
Court  of  Appeal,  attention  was  called  to  the 
following  words,  which  come  in  that  section 
immediately  after  those  already  cited  : — "  Any 
doubt  which  may  arise  as  to  what  decrees, 
orders,  or  judgments  are  final  and  what  are 
interlocutory  shall  be  determined  by  the  Court 
of  Api)eal." 

Lord  Justice  Hellish. — ^We  are  not  the 
Court  of  Appeal,  and  upon  the  words  which 
have  been  just  referred  to  I  do  not  see  how  we 
can  settle  what  are  or  are  not  interlocutory 
orders. 

Lord  Justice  James. — It  is  enough  for  us  to 
say  that  we  are  not  the  proper  tribunal  to  de- 
termine that  question,  and  the  cases  will  have 
to  stand  over  for  the  present,  that  we  may  have 
an  opportunity  of  considering  with  the  other 
Judges  what  are  interlocutory  matters  His 
Lordship  then  went  through  the  paper,  and, 
having  elicited  from  the  several  counsel  en- 
gaged that  in  all  but  two  of  the  cases  the 
question  raised  by  the  appeal  motion  was  not 
one  of  simple  procedure,  but  one  of  substance 
— for  instance,  whether  the  applicant  had  been 
rightly  retained  on  the  register  of  shareholders; 
whether  shares  in  a  company  were,  for  the  pur- 
poses of  contribution,  to  be  considered  as  fully 
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np ;  in  wliat  manner  a  deficient  fund  was, 
under  a  winding-up,  to  be  distributed  among 
the  seyeral  persons  entitled ;  whether  an  official 
liquidator  was  personally  liable  for  costs  to  his 
former  Solicitor,  &c.,— directed  that  these  mo- 
tions should  stand  over  for  hearing  before  the 
full  Court  of  Appeal. 

Their  Lordships  then  disposed  of  two  purely 
and  unquestionably  interlocutory  motions  re- 
lating to  the  appointment  of  receivers.* 


SECTION  14.t 

(Amendment  of  section  87  of  the  Supreme  Court 
of  Judicature  Act,  1873,  as  to  Solicitors  of  the 

Supreme  Court.) 


See  Section  87  of  the  Supreme  Court  of  Judi- 
cature Act,  1873,  and  the  cases  cited  under  it.t 


*  See  the  Times,  November  5th,  1875. 

On  Not.  10th,  Lord  Justice  James,  sitting  in  the  full 
Court  of  Appeal,  said  that,  without  at  present  settling  the 
question  of  what  were  interlocutory  onlers,  all  summonses 
winding-np,  or  admiziistration  proceedings,  which  finally 
settled  the  rights  of  parties,  whether  under  a  winding-up 
or  in  administration  proceedings,  would  be  heard  by  the  full 
Court  of  Appeal.— r»fii««,  Nov.  11th,  1875. 

t  See  Charley's  '<  Judicature  Acts,"  p.  229. 

X  P*  60,  supra. 
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THE  FIRST  SCllBDULK. 


ORDER  II. 
Rule  4.* 


{Leave  w  necensart/  for  the  nemice  of  a  writ  of 
summons  out  of  tlie  j iirudiction.) 

SupRBME  Court  of  Judicature. 
High  Court  of  Justice.— Chancery 

Division. 

(Before  Sir  Chaklbs  Hall,  V.C.) 
December  Zrd^  1875. 

YOUNG  V    BK ASSET. 

An  appiiea'  g.  Dickifison  applied  for  leave  under  Order 
'^JZ^TZit  n.,  Rule  4,  of  the  Supreme  Court  of  Judica- 
of  tummofu  ^ure  Act,  1875,  to  issue  the  writ,  in  an  intended 
jurisdietion  action,  for  sorvice  out  of  the  jurisdiction.  The 
'^^tdbv^'  ^davit  in  support  was  intituled  in  the  action. 
^fidavit;  and  The  ViCE  CHANCELLOR  Said  that  he  had  had 
ffiv^MkMve  occasion  to  consider  what  course  ought  to  be 
ifhouid  aho  adopted  in  cases  in  which  a  defendant  was  out 
^terviee  of  tha  of  the  jurisdiction,  and  he  had  come  to  the  con- 
ituerroffatoriet  dugion  that  there  should  be  an  affidavit  in  sup- 

A/  unv  JUedJ  ^ 

and  for  the  port  of  an  application  to  serve  the  defendant 
^f^iMctwn  \%f  ^^^  of  the  jurisdiction,  and  that  the  order  giving 
any  applied  the  leave  to  serve  out  of  the  jurisdiction  might 
and  should  also  provide  for  service  of  the  inter- 
rogatories, if  interrogatories  should  be  filed, 
and  also  for  the  issuing  of  an  injunction,  when 
an  injunction  was  asked  for  and  applied  for  ex 
parte ;  the  order  as  regarded  the  interrogatories 

*  See  CharloT's  Judicature  Acts,"  p.  279. 
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and  injunction  being  expressed  to  come  into 
operation  from  and  after  the  issuing  of  the  writ; 
as  regarded  the  injunction  the  order  directing 
that  the  injunction  issue  from  and  after  the 
issuing  of  the  writ.  By  the  adoption  of  this 
course  the  expense  of  several  applications  would 
be  avoided,  and  where  an  injunction  was  re- 
quired without  delay,  the  delay  consequent 
upon  deferring  the  application  for  the  injimction 
until  the  writ  had  been  actually  issued  pursuant 
to  leave  given  would  be  avoided.  In  the  case 
of  such  injunctions  the  affidavit  should  of  course 
go  to  the  merits  sufficiently  to  entitle  the  plain- 
tiff to  the  injunction.  As  to  the  affidavit  being 
intituled  in  a  non-existin^:  action,  it  must  have 
been  intended  that  the  Court  would  actupon  such 
an  affidavit,  and  the  Vice-chancellor  added 
that  higher  authorities  considered  that  a  depo- 
nent could  be  indicted  for  perjury  upon  any  affi- 
davit, but  he  the  (VigB-CHANCELLOK)  thought 
it  desirable  that  the  affidavit  should  be  intituled 
in  the  matter  of  the  Judicature  Acts  as  well  as 
in  the  action. 

8.  Dickinson,  on  December  6,  obtained  leave, 
in  the  same  action,  to  serve  notice  of  motion 
for  an  injunction,  and  to  serve  interrogatories 
out  of  the  jurisdiction.^ 


*  8m  the  JTuklff  NoUt,  December  11th,  1876. 
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ORDEE  IX. 
Rule  2  .♦ 


{Substituted  service  where  personal  service  cannot 

be  effected.) 

Supreme  Court  of  Judicature. 

High  Court  of  Justice. — Chancery 

Division. 

(Before  the  Mabtbr  of  the  Rolls.) 
November  15M,  1875. 

capes    f),    BREWER. 

Service  of  In  this  action,  in  which  leave  to  serve  notice 

^wnfMna  of  motioD  foT  an  injunction  at  the  same  time 

together  with  y^j^  a  copy  of  the  writ  of  summons  had  already 

motion,  where  been  obtained,  an  application  was  now  made  by 

*!^/rIdt^be  *1^®  plaintiff  for  an  order  for  substituted  service, 

avoiding  on  the  grouud  that  his  efforts  to  effect  personal 

eJrvice,  scrvice  had  been  unavailing.     It  appeared  from 

^^^iw^he  *^®  affidavit  read  in  support  of  the  application 

doeumenta  that  nothing  could  be  ascertained  of  the  defen- 

^is^wMng  Want's  movements  at  his  usual  place  of  business, 

hcuee,  copies  and  that  a  clerk  of  the  plaintiff's  solicitor,  who 

being  at  the  x^r*  -a.  •■>  .         •i-i 

eanw  time  left  '^'^^^  ^^^  ^  his  pnvatc  residence,  was  mveigled 
at  his  place  of  ^^av  from  the  house  by  the  person  in  charge 

bustneee,  and  •'.  «ii.        «  -ini 

addressed  to     Under  the  pretence  of  looking  for  the  defendant 
tTh^^cl''^  when  it  was  clear  he  was  at  home. 

Andrew  Thomson  applied  for  an  order  for 
"  substituted  or  other  service,"  under  Order 
IX.,  Rule  2.  He  read  an  affidavit  which  stated 
that  the  defendant  was  intentionally  keeping 
out  of  the  way. 

«  Bee  Charley'!  <'  Judicature  Acta/'  p.  30S. 
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The  Mactbr  of  the  Bolls  directed  a  copy 
of  the  writ  to  be  left  both  at  the  place  of  busi- 
ness and  at  the  residence ;  and  also  a  copy  to 
be  sent  by  poet,  addressed  to  the  defendant  at 
both  places.* 


ORDER  XII. 

Rule  3.t 
{Appearance  of  Defendants  in  District  Registry 

or  in  London,) 

Supreme  Court  of  Judicature. 

High  Court  of  Justice. — Probate,  Divorce 
AND  Admiralty  Division. 

the  general  birch. 
This  was  a  cause  of  collision  instituted  on  Where  leave  is 
the  30th  of  October,  1875,  in  the  Liverpool  ^i^^J^J^Ti!! 

'  '  *         a#i  appearance 

District    Registry    of    the     High     Court    o£  in  London  in 
Admiralty,  on  behalf  of   David   Jardine,  the^^iw  iw^Tm, 
owner  of  the  vessel  *'  Lord  Lyndhurst,'*  against  *^-^**^^^^ 
the  Norwegian  vessel  "  Oeneral  Birch."     The  the  Court  of 
"  General  Birch  '*  was  arrested  in  the  suit  at  i^^^' 
Liverpool,  and   the  solicitors  for  her  owners,  ff^fore 

1    .  J     .  A  .  •       Ai       T       J        November  let, 

being   desirous   of  appecCnng   in  the  London  1375^  the 
Registry   of  the  Admiralty   Division   of  the  ^^^^**^*^^ 

Bjgh    Court    of    Justice,    filed     the    following  miut  recite  the 

notice  of  motion  :— «  We,  Waddilove  &  Nutt,  ;«*^»^«^^^^  'f 

.  ^    9  the  cause  %n 

Soucitors  for  the  defendants  in  this  cause,  give  the  District 
notice  that  we  ahaU,  on  the  2nd  day  of  Novem-  theOmrtof 
her,  1875,  move  the  Judge  in  Court  to  allow  ^dmiraUy. 

•  Seethe  ir<r^A7y -y©/**, Novtmbor 20th,  1875,  and  Weekly 
Beporter  and  Xotes  of  Casee,  of  the  (Mime  date. 

t  Bee  Charley*8  "  Judicature  Act«/'  p,  315. 


showing  the 
title  tinder 
which  the 
eauae  woe 
entered  there. 


Leanegwen 
hythe  riee- 
ChaneeUor 
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the  Shipowners'  Association  of  Christiania,  the 
owners  of  the  vessel  *  General  Birch/  to  appear 
in  the  London  Registry  of  the  High  Oourt  of 
Justice,  and  to  direct  the  cause  to  be  trans- 
ferred from  the  Registry  at  Liyerpool/' 

Mr.  W,  Q.  P.  Phillimore  now  moved  in 
accordance  with  the  notice  of  motion.  He 
referred  to  s.  22  of  the  Judicature  Act,  1873, 
and  Order  XII.,  Rule  3,  of  the  Judicature  Act, 
1875. 

The  Judge  gave  leave  to  the  defendants  to 
appear  in  the  London  Registry  of  the  Admi- 
ralty Division  of  the  High  Court  of  Justice; 
but  directed  that  iheprcBcipe  to  enter  an  appear- 
ance should  contain  a  recital  of  the  institution  of 
the  cause  in  the  Liverpool  District  Registry  of 
the  High  Court  of  Admiralty,  showing  the 
title  under  which  the  cause  had  been  entered 
at  Liverpool.* 


ORDER  XVII. 

Rule  2.t 

[Joinder J  by  leave,  of  Causes  of  Action  in  an 

Action  for  the  Recovery  of  Land-) 


Supreme  Court  of  Judicature. 
Hiou  Court  OF  Justice. — Chancers  Division. 

(Before  Sir  Ghablbs  Hall,  V.O.) 
November  2ith,  1876. 

WHETSTONE  V.  DEWIS* 

This  was  an  application  under  the  Rules  of 
Court,  Order  XVII.,  Rule  2,  for  the  leave  of 

*  See  the  Weeklif  Reporter,  Noyember  13th,  1876,  and 
Weekly  Notee,  November  20th,  1876. 

t  See  Charley's '<  Judicature  Acts,"  p.  360. 
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the  Court  to  join  an  action  to  administer  the  (^*r.  ^'  3^^ 

J  ,  ,  tojotn  actum 

personal  estate  of  a  testator  with  an  action  to  to  adminut$r 
establish  title  to  part  of  his  real  estate.  The  ques-  *^^^ 
tions  to  be  determined  in  the  action  arose  with  testator  with 

1  X    j-L  X       1^         i«    't^i.  j»     _i.  •     an  action  to 

regard  to  the  oonstniction  ot  gifts  oyer  oi  certam  establish  title 
real  and  personal  estate  contained  in  the  will  of  ^fP^^^ff  *^ 

•R7.    .  .        .  testator  s  real 

William  Whetstone.  The  gifts  in  question  were  estate, 
direct  gifts ;  and  upon  one  construction  the 
plaintiff  would  be  entitled  to  both  realty  and  per- 
sonalty, while,  on  the  other  construction,  a  class 
would  be  so  entitled.  The  defendants  were  the 
executors  of  the  will,  and  a  member  of  the  class ; 
and  as  the  lands  were  in  the  occupation  of 
tenants  whom  it  was  not  desired  to  ^disturb, 
the  plaintiff  wished  to  endorse  her  writ  with 
claim  to  establish  title  to  the  land,  instead  of  a 
daim  for  the  recovery  of  possession  thereof. 

Canton,  for  the  plaintiff,  in  support  of  the 

application. — To  determine  the  construction  of 

the  gifte  in  the  testator's  will  finally,  it  would 

have  been  necessary,  under  the  old  practice,  to 

administer  the  personal  estate  in  Chancery,  and 

also  to  bring  ejectment  at  common  law.     The 

plaintiff  now  sought,  under  the  new  practice,  to 

combine  both  these  proceedings  in  one  action  ; 

but  the  Dew  Eules  of  Court,  Order  XVII.,  Rule 

2,  provided  that,  with  the  exceptions  therein 

specified,  no  cause  of  action  should,  unless  by 

leave  of  the  Court,  be  joined  with  an  action 

far  the  recovery  of  land.     He  submitted  that 

an  action  to  establish  title  to  land  was  an  action 

for  the  recovery  of  land  within  the  meaning  of 

the  rule,  although  separate  forms  of  endorse- 

mentweregiven  for  those  actions  in  theSupreme 
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Court  of  Judicature  Act,  1875,  Appendix  A, 
part  2,  section  4.  The  plaintiff  had  accordingly 
endorsed  her  writ  with  a  claim  for  adminidtra- 
tioD,  and  also  with  a  claim  to  establish  her  title 
to  the  land,  and  he  therefore  now  applied  for 
leave  to  join  these  causes  of  action. 

The  Vice-Chancellor  considered  that  an 
action  to  establish  title  to  land  was  an  action 
for  the  recovery  of  land,  so  as  to  require  the 
leave  of  the  Court  under  Order  XVII.,  Rule  2, 
for  its  joinder  with  another  cause  of  action. 
As  the  giffcs  in  this  will  went  together,  though 
the  construction  might  be  different,  he  thought 
the  proposed  course  the  proper  one,  and  gave 
leave  accordingly.* 


*  Se^  the  Weekly  NoUs,  December  4th,  1875;  Timea, 
November  25th,  1875;  and  Law  Times,  December  18th, 
1875. 
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OEDER    XIX. 

EULE  15.* 

(Setting  up  Equitable  Defence  in  Action  for 
Recovery  of  Land), 

Supreme  Court  of  Judicature. 

High   Court   of    Justice — ^Exchequer 

Division. 

Second  Divisional  Court. 

(Sittings  at  Niai  Priiu,  before  Mr.  Baron  Bramwell  and 

Common  Juries). 

Novtmber  20M,  1876. 
VON    JOEL     V.     SMITH. 

In  this  action    of   ejectment    arose  a   no^A  Leave  to  set  up 

point  of  practice  under  the  Judicature  Acts.  ^JSnc^^a^  the 
It  appeared  that  the  plaintiff  was  owner  and  ^Ha^o/ an 
the  defendant  was  tenant  of  certain  premises  in  ^e^mmt  eom- 
the  neighbourhood  of  Drury-lane.    In  May,  fneneed  before 
1873,  an  agreement  was  entered  into  between  November, 
the  parties,  under  which  a  lease  for  21  years  of  .^j^J^^,*;^-^^^^^ 
the  premises  in  question  was  to  be  granted  by  J.] 
the  plaintiff  to  the  defendant,  the  latter  under- 
taking to  repair.    The  defendant  entered  into 
possession,  and  had  since  paid  his  rent  with 
regoktiiy,  but  when  the  lease  was  tendered  to 
him  for  execution  he  decliQed  to  sign  it.    The 
phiintiff  thereupon  served    him    with    a    six 
months'  notice  to  quit,  and  at  the  expiration 
thereof  brought  the  present  action  of  ejectment 
Bgainsthim.  The  defendant  met  the  proceedings 
by  filing  a  bill  for  specific  performance  ef  the 
Agreement  for  lease  against  the  plaintiff,  and 

*  See  Charley's  *'  Judicature  Acts,'*  p.  363. 
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alleged  that  at  the  time  that  agreement  was 
entered  into  the  plaintiff  had  verbally  agreed 
to  rebuild  a  wall  on  the  premises  that  was  in  a 
very  dilapidated  condition,  but  had  persistently 
refused  to  fulfil  this  undertaking.  In  answer 
to  the  present  action  the  defendant  applied  at 
chambers,  under  Order  XIX.,  Hule  15,  for  leave 
to  set  up  an  equitable  defence  and  counter-claim, 
but  no  order  was  made,  although  leave  was 
given  to  the  defendant  to  raise  such  a  defence 
at  the  trial,  if  the  Judge  who  tried  the  case 
should  think  fit  to  allow  the  defence  to  be  set 
up.  The  defendant  now  asked  leave  of  his 
Lordship  to  set  up  and  prove  the  equitable  de- 
fence under  that  Bule.  Under  the  old  practice, 
under  which  the  writ  in  this  case  was  issued, 
there  were  no  pleadings  in  an  action  of  eject- 
ment, and  imder  the  new  rule  the  defendant 
cannot  set  up  an  equitable  defence  or  counter- 
claim until  so  many  days  after  the  plaintiff  has 
delivered  to  him  a  statement  of  his  claim. 
There  being,  therefore,  no  pleadings  in  this  case, 
the  defendant  had  not  received  any  statement 
of  the  plaintiff's  claim^  and  had  consequently 
been  unable  to  set  up  his  equitable  defence  or 
counter-claim  under  the  rule. 

Powell,  Q.C.y  and  Edward  Pollock  appeared 
for  the  plaintiff,  and  O.  S.  Qriffiths  and  Sitm 
for  the  defendant.  Counsel  for  the  plaintiff 
urged  that  the  writ  having  been  issued  before 
the  Supreme  Oourt  of  Judicature  Acts  came 
into  operation,  and  those  Acts  not  being  re- 
trospective, the  defendant  was  precluded  from 
setting  up  his  equitable  defence. 
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Mr.  Baron  Bramwell  was  of  opinion  that  the 
equitable  defence  could  not  be  set  up  in  this 
case,  it  being  clear  that  the  Supreme  Court  of 
Judicature  Acts  were  not  retrospective.  Even 
if  he  had  power,  which  he  did  not  think  he  had, 
to  let  in  such  a  defence,  he  should  not,  in  the 
exercise  of  his  discretion,  admit  it  in  this  case, 
because  to  do  so  would  be  omjust  to  the  plaintiff, 
who  had  brought  his  action  under  the  old  system, 
and  ought  not  now  to  be  met  by  a  defence  raised 
under  the  new  procedure.  He  was  certain  that 
the  old  form  of  action  of  ejectment  remained, 
but  if  it  had  been  abolished  that  was  a  stronger 
reason  for  holding  that  the  Supreme  Oourt  of 
Judicature  Acts  were  not  retrospective. 

The  verdict  and  judgment  were  then  entered 
for  the  plaintiff  execution  being  stayed,  subject 
to  the  payment  of  the  costs^  until  the  2nd  of 
January  next,  to  enable  the  defendant  to  prose- 
cute his  Ohancery  suit. 

'His  Lordship  expressed  his  opinion  that  the 
Court  of  Ohancery  would  have  power  to  order 
the  costs  to  be  refunded  to  the  defendant  in  the 
eyent  of  the  Chancery  suit  being  determined  in 
his  favour.* 


*  See  the  Tm4s,  November  22]id,  1876. 
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ORDER  XXI. 

Rule  1,* 

{Defendant  not  requiring  a  Statement  of  Claim,) 


JFhirean 
action  u  heard 
aa  a  **  short 
cause  "  the 
defendant 
shovidy  to  save 
expense^ 
require  the 
plaintiff  not 
to  deliver  a 
statement  of 
claim. 


Supreme  Court  of  Judicature. 

High    Court    of    Justice. — Chancery 

Division. 

(Before  the  Mabtbb  of  thb  Rolls.) 

November  IZth,  1875. 

TAYLOR  V.    DUCKETT. 

This  was  an  action  b j  a  creditor  of  a  testator 
against  the  executors  and  trustees  of  his  will  for 
administration  of  the  testator's  real  and  personal 
estate. 

The  action  was  heard  as  short.  The  defen- 
dants did  not  state  that  they  did  not  require  the 
delivery  of  a  statement  of  claim ;  and  th^ 
plaintiff  had  filed  a  statement. 

Leesony  for  the  plaintiff. 

Borrett,  for  the  defendants. 

The  Master  of  the  Rolls  said  that  a  short 
cause  was  a  consent  cause ;  that  in  such  causes 
all  expenses  ought  to  be  avoided ;  and  the  de- 
fendants, when  they  consented  to  an  administra- 
tion decree  being  taken,  ought  to  have  required 
the  plaintiff  not  to  file  a  statement  of  claim. 
He  hoped  that  in  future  such  statements  would 
not  be  filed  in  cases  of  this  nature.f 


♦  See  Charley's  «  Judicature  Acts,"  p.  347. 
t  .See  the  JTeekly  Ifotes,  Not.  20th,  1876. 
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ORDER  XXECL* 
[Ducantintsanee  and    Withdrawal  of  Beeard.) 


Supreme  Court  of  Judicature, 

High  Court  of  Justice. — Common 
Fleas  Division. 

Second  Divisional  Coxtrt. 

(Before  Mr.  Joaiioe  Dsnxan  and  a  Special  Jury.) 
Kovimber  llth,  1875. 

ANON. 

An  application  having  been  made  to  Mr.  i>ow»*»w< 
Jnstioe  Denman  to  order  an  action  to  be  ^y^^  toUkdraw^he 
contmned,   under  Order  XXTIL  of  the  First  ''^'^''^  *'» «    ^ 

011-I  1        «  /^        joxTi  case  commeneea 

ochednle  to  the  Supreme  Court  of  Judicature  before  the  ut 
Act,  1875.  ^r*""' 

His  Lordship  said,  that  he  felt  great  doubts 
whether,  under  the  new  procedure,  a  Judge 
would  be  justified  in  giving  such  an  order  upon 
merely  receiving  a  consent  in  writing,  purport- 
ing to  be  signed  bj  both  parties,  and  without 
requiring  an  affidavit.  However,  as  this  case 
was  under  the  old  procedure,  where,  in  order  to  • 
withdraw  the  record,  no  leave  of  the  Court 
was  necessary,  he  would  not  now  take  that 
obiection.t 


•  See  CharleVB  "Judicature  Acts/'  p.  3S1. 
t  Seethe  Tiniee,  Kot.  12th«  1875. 
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EXGHEQTJEB  DIVISION. — SbCOND  DIVISIONAL 

OOUKT. 

(Sittings  at  Nisi  iVt«<,  before  Mr.  Baron  Huddlbstonb  and 

Special  Jubisb.) 

November  ISth,  1875. 
LBARNMONTH  V.  CROLL. 

X^wtf^o  twVA-  rpjjjg  ^^^Q  ^jjjjj^g  before  the  Court  yesterday, 
record  reused  when  the  plaintiff  appeared  in  person,  and  the 
Itof^^^l^'  matter  was  adjourned  by  consent  until  Mon- 
aithough  day,  to  enable  the  plaintiff  to  instruct  counsel. 
phintiffwas  BfucB  applied  ou  behalf  of  the  plaintiff  that 
not  sufieientlif  the  case  should  be  further  postponed  for  a 
the  ease.  week,  on  the  ground  that  the  facts  were  very 
intricate,  and  that  it  was  impossible  that  counsel 
could  be  fully  instructed  by  Monday. 

Watkin  Williams,  Q,C,  (with  whom  was 
Lanyon)^  opposed  the  application.  The  action 
was  brought  to  recover  £96,555,  and  was 
foimded  upon  an  alleged  agreement  stated 
to  have  been  entered  into  so  far  back  as  1860, 
and  since  that  date  the  course  of  litigation  be- 
tween the  parties  was  frightful  to  think  of.  As 
far  back  as  1861  the  first  action  between  them 
was  brought  by  a  Mr.  Allen,  whose  executor 
the  present  plaintiff  was,  and  that  action  was 
actually  pending  at  this  moment,  unless  it  had 
come  to  an  imtimely  end  from  want  of  prosecu- 
tion. Since  that  time  a  series  of  actions  and 
suits  both  at  Common  Law  and  Equity  had 
been  brought  against  the  Telegraph  Company 
and  against  its  individual  directors,  who  had 
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already  been  pnt  to  an  expense  of  some  £2,000 
in  defending  them,  not  one  fiirtliing  of  which 
ooiild  they  obtain  from  the  plaintiJQP.  The 
present  action  was  brought  in  September,  1874, 
and  notice  of  trial  having  been  given  in  June 
last,  the  cause  was  placed  in  the  list  for  trial, 
but  when  Mr.  CroU  and  Lord  Alfred  Churchill 
oame  into  Court  they  foimd  the  record  had  been 
withdrawn.  When  the  cause  was  called  on 
yesterday  he  had  assented  to  its  being  post- 
poned for  a  day  or  so  to  enable  the  plaintiff  to 
instruct  counsel,  because  he  was  afraid  that  if 
the  plaintiff  conducted  his  own  case  there  would 
be  no  end  to  it.  He,  however,  must  oppose  any 
farther  postponement  of  the  cause. 

Brtu:e  urged  the  hardship  that  would  be 
entailed  upon  the  plaintiff  if  his  cause  were 
forced  on  before  his  counsel  was  properly  in- 
structed. Would  his  Lordship  permit  him  to 
withdraw  the  record  P 

Mr.  Baron  Huddlestone.— Certainly  not. 
If  you  wish  to  do  that,  you  must  apply  to  Mr. 
Baron  Pollock,  who  will  sit  here  on  Monday. 
I  cannot  assist  you  in  such  a  case.  The  Judi- 
cature Acts  will  be  of  the  greatest  benefit  to 
the  public  if  they  prevent  plaintiffs  bringing 
defendants  down  here  and  then  withdrawing 
the  record. 

Application  refused.* 

*  See  the  Timn,  Kov.  15th,  187fi. 

Hr.  Baron  HoddleBtone,  referring  to  several  other  cases 
in  which  neither  of  the  parties  appeared  when  the  causes 
▼ere  called  on  in  their  order,  intimated  that  where  actions 
▼ero  settled  out  of  Conrt,  notice  would  be  given  to  the 
proper  officer  of  the  C!oiirt>  so  as  to  prevent  tiie  list  being 
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OEDER  XXVn. 

Rule  1  • 

{Amendment  of  the  Pleadings  at  any  Stage) 


Supreme  Court  op  Judicature. 
High  Court  of  Justice, — Chancery  Division. 

(Before  the  Master  of  th£  Rolls.) 
November  2*1  th^  1876. 

OFFORD  V.   OFFORD. 

Leave  to  amend     This  was  the  hearing  of  a  suit  against  two 
^^i^J^*'^"^  executors  and  trustees  for  administration  of  the 

Tejueea, 

estate.  By  their  answers,  one  of  the  defendants, 
who  appeared  to  be  a  man  of  no  means  what- 
ever, admitted  that  he  had  retained  in  his  own 
hands  a  balance  of  £61,  which  the  trustees 
were  bound  to  invest.     The  other  defendant 


encumbered  by  the  names  of  causes  which  it  was  not  intended 
to  bring  on  for  trial.  The  practice  of  settling  causes  out  of 
Ck>urt  enabled  plaintiffs  and  defendants  by  agreement  prac- 
tically to  withdraw  their  records,  a  power  which  Order 
XXIII.  of  the  First  Schedule  to  the  Supreme  Court  of 
Judicature  Acts,  1875,  declared  should  only  be  exercised 
with  the  sanction  of  the  Judge.  One  of  the  greatest  mis- 
chiefs arising  out  of  tho  old  system,  which  was  now  happily 
abolished  by  the  new  Judicature  Acts,  was  the  power  which 
the  plaintiff  had  of  entering  a  cause  and  then  of  with- 
drawing the  record  at  the  last  moment,  after  he  had  put  the 
defendant  to  the  expense  of  coming  down  to  the  Court  with 
his  counsel  and  his  witnesses. 

N.B. — On  December  1st,  1876,  a  rule  was  made  by  the 
Supreme  Court  that  a  consent  signed  by  the  solicitors  of 
both  parties  and  sent  to  the  officer  of  the  Court  shaU  be 
sufficient  notice  of  withdrawal  of  the  record  in  any  case. 
"  This  will  obyiate  the  necessity  of  getting  leave  from  the 
sitting  Judge,  which,  in  accordance  with  the  new  Acts,  has 
been  the  practice  since  the  beginning  of  the  sittingB." — 
Titnes,  December  11th,  1876. 

«  See  Charley's  ''  Jadicaturp  Acta,*'  p.  886. 
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stated  that  he  had  not  acted,  except  by  joining 
in  convejaneeB  and  signing  receipts  for  the  sake 
of  [conformity,  and  knew  nothing  about  the 
balance  in  the  hands  of  his  co-trustee. 

Chester^  for  the  Plaintiff,  asked  for  liberty 
to  amend  by  charging  a  breach  of  trust  against 
the  latter  defendant. 

Ostcaldj  for  the  defendant,  opposed. 

WelbyKing  for  the  other  executor  and  trustee. 

The  Mastbk  of  the  Bolls  refused  the 
application.  The  plaintiff  ought  to  have 
amended  his  bill  when  the  answer  came  in.* 


EuLES  6  &  7.t 

(Amendment  of  the  Pleadings  by  application  to 
the  Judge  at  the  Trial,) 


Supreme  Court  of  Judicature. 

High  Cotjkt  of  Justice. — Chancery  Division. 

[(Before  Sir  James  Bacon,  V.C.) 
November  lOth,  1875. 

KING  f .  COOKE. 

The  plaintiff,  aninfant,by  hisbiU  alleged  that  f^^f j^f^f 
by  a  deed,  the  terms  of  which  he  did  not  pre-  the  trustees  of 
cisely  know,  his  father  (since  deceased)  con-  ""J^j^^ 
Teyed  certain  freeholds  to  trustees  for  his  benefit,  praying  that 
and  that  the  defendant  Cooke,  the  surviving  ^417?^*"' 
trustee,  was  taking  steps  to  sell  the  property,  restrained    . 
and  prayed  that  the  defendants,  Cooke  and  two*''^^'"  '^  ^^ 


*  Seethe  Notes  of  Cases,  December  4tli,  1876. 
t  See  Charlfy'B  "  Judicative  Apts,"  p.  889. 
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part  of  the 
property,  and 
that  the  trusts 
might  be 
carried  out 
under  direc- 
tion of  the 
Court,  After 
answer  put  in 
by  the 
trustees, 
plaintiff 
amended  his 
bill,  alleging 
mismanage- 
ment by  the 
trtifteesy  and 
praying  an 
account 
against  them 
on  the  footing 
of  wilful 
neglect  or 
default,  but 
not  alleging 
any  specif 
act  of  neglect 
or  default. 
The  cause 
came  on  on 
replieatiofi 
filed,  and 
plaintiff  then 
asked  leave, 
under  Order 
XXVILyJtule 
6  (Judicature 
Act,  1876;,  to 
amend  the  bill, 
by  alleging 
any  such 
specific  act. 
The  Vice- 
chancellor 
[Bacon"]  gave 
leave  on  the 
terms  that 
^plaintiff 
should  not  go 
into  further 
evidence  and 
should  pay 
ths  costs  of 
tent 


other  since  appointed  trustees,  might  be  re- 
strained from  proceeding  with  the  sale;  that 
the  trusts  might  be  carried  into  effect  under  the 
direction  of  the  Court,  and  for  other  relief. 

The  defendants  answered  by  stating  that  the 
estate  was  practically  insolvent,  but  admitting 
that  part  of  the  estate  consisted  of  book  debts 
(King,  the  father,  was  a  charooal-bumer) 
of  trifling  amount.  The  plaintiff  thereupon 
amended  his  bill,  alleging  that  the  personal 
estate  assigned  to  the  trustees,  '*  and  which  they 
received,  or  but  for  their  wilful  default  might 
have  received,**  was  more  than  sufficient  to 
satisfy  the  debts,  and  prayed  for  an  account  on 
the  footing  of  wilful  neglect  and  default. 

Kayy  Q.Cy  and  Whitehome^  for  the  defen- 
dants, asked  that  all  that  part  of  the  amended 
bill  which  alleged  and  prayed  for  an  account 
on  the  ground  of  wilful  neglect  or  default  might 
be  dismissed  with  costs,  on  the  ground  that  for 
an  inquiry  at  the  hearing  at  least  one  act  of 
wilful  default  ought  to  have  been  alleged .  and 
proved,  according  to  the  rule  in  Sleight  v. 
Lawson  (3  E.  &  J.  292),  and  Mmaey  v.  Moasey 
(2  J.  &  H.  728). 

Cottrell  then  asked  that  leave  might  be  given, 
under  Order  XXVII.,  Enle  6,  of  the  First 
Schedule  to  the  Supreme  Court  of  Judicature 
Act,  1875,  to  amend  the  bill,  by  alleging 
at  least  one  of  the  acts  of  neglect  or  default, 
which  he  maintained  the  plaintiff  was  able  to 
prove,  notwithstanding  that  replication  in  tlie 
causehad  been  filed  before  the  2nd  of  November. 

JTay,  Q.(7,,  and  Whitehorne  contrii,. 
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Daf>effy  Q^C.y  and  Whit^Aorne,  for  the  mort-  hearing;  the 

mi«»AA  dsfmdant  to 

P*6^-  be  at  liberty  to 

The  Vice-Chancbllor  said  that  under  the  bring  further 
old  practice  a   case  {Watts  v.   Si/de^  2   Ph  ^^ainetthe 
406)  had  come  before  Vice-Chanoellor  Knight  Bpefsficfcts 

T*  ,        ,1  1  i    ii     i    x^  .-1  XT.     to  be  alleged. 

Bruce,  who  thought  that  the  evidence  on  the 
other  side  disclosed  facts  which  entitled  the 
plaintiff  to  relief,  but  relief  that  he  did  not  ask 
for.  He  allowed  the  plaintiff  to  amend  the 
bill  without  being  at  liberty  to  adduce  fresh 
evidence,  giving  the  defendant  leave  to  answer 
and  bring  fresh  evidence  upon  the  new  issue 
raised.  However,  on  appeal,  Lord  Chancellor 
Cottenham  thought  that  the  rules  of  the  Court 
would  not  admit  such  an  order,  and  discharged 
it  The  Vice-Chancellor  was  of  opinion  that 
under  the  new  rules  he  ought  in  this  case  to  act 
much  in  the  same  way  as  the  Yice-Ghancellor 
Knight  Bruce  had  acted. 

It  was  the  object  of  the  Legislature  to  pro- 
vide that  if  there  was  9k  prima  facie  case  showing 
that  the  plaintiff  was  entitled  to  other  relief 
than  that  which  he  would  be  entitled  on  his 
pleading6,he  should  be  allowed  to  amend  them. 
The  evidence  in  this  case  on  the  part  of  the 
plaintiff  suggested  that  he  had  a  case  of  wilful 
default,  and  he  desired  to  have  an  opportunity 
of  preying  that  case  by  inserting  the  necessary 
allegation    in  his  bill.     The  Vice-Chancellor 
thought  that  he  should  be  doing  violence  to 
the  Judicature  Acts  if  he  were  not  to  give  the 
plaintiff  leave  to  amend,  notwithstanding  that 
issue  had  been  joined  before  the  Acts  came  into 
operation ;  but  leave  would  be  given  only  on 
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the  terms  that  the  plaintiff  was  to  enter  into 
no  more  evidence,  and  that  he  should  pay  the 
L'osts  of  the  present  hearing.  The  defendant 
woald  have  leave  to  answer  the  amended  bill, 
and  to  go  into  further  evidence  in  support  of 
that  answer.  The  time  within  which  plaintiff 
iamt  amend  would  be  fourteen  dajs,  as  pre- 
^oribed  hy  Eule  7  of  Order  XXVII  • 


ORDEE  XXIX. 
Eulb  l.f 

(Ditmissal  of  Action  for  want  of  Proeeeution.) 

SopBEUE  Court  of  Jodicaturb. 

High  Cqdrt  of  Justice.— Chahcbhy 

Division. 

(Before  the  Uabtbb  of  tbb  Eolli.) 

Xoveabtr  26th,  IBT5. 

SUTTON  P.    HUG  a  IMS. 

B.  B.  Sogers  moved,  on  behalf  of  the  defen- 
ilant  in  the  action,  that  the  bill  might  be  dis- 
missed for  want  of  prosecution.  The  answer 
lial  been  filed  in  April,  1875,  and  no  step  had 
been  taken  in  the  action  since. 

/.  Cutler,  for  the  plaintiff. 

•  See  the  Wethty  Kolti,  November  13tli,  1S7S;  Law 
Tim;  NoTembor  27th,  1876 ;  Timet,  Norember  \  1th.  1876 ; 
Wttkly  Reporter,  Narember  ISth,  187S  i  and  A<i(»  of  Cmtt, ' 
of  the  Bame  date. 

t  See  Chailay'B  "  Judicature  Ads,"  p.  397. 
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The  Masteb  of  the  Rolls  held  that  the 
plaintiff  was  in  default  whether  under  the  old 
practioe  or  the  new ;  that  as  there  had  been  no 
dose  of  the  pleadings,  Order  XXXVI.,  Rule  4, 
did  not  apply :  that  as  the  time  had  passed 
within  which  replication  might  have  been  filed 
or  notice  of  motion  for  decree  might  have  been 
given,  the  case  must  proceed  under  the  new 
practice ;  and  that  on  the  plaintiff  imdertaking 
to  deliver  his  reply  within  fourteen  days,  no 
other  order  could  then  be  made,  except  that 
the  plaintiff  pay  the  costs  of  the  motion.* 


ORDER  XXIX. 
Rule  lO.f 


{Plaintiff  setiing  down  Action  on  Motion  for 
Judgment  in  default  of  Pleading  by  Defendant.) 


Supreme  Court  of  Judicature. 

High  Court  of  Justice.— Chancery 

Division. 

(Before  Sir  Jakbs  Bacon,  y.C.) 
November  4fh,  1875. 

PALIN  f .  BROOKS. 

This  was  an  administration  suit  in  which  an  Ail  parties 
answer  had  been  put  in,  but  no  fiirther  steps  a  pendtng 
had  been  taken  prior  to  the  commencement  of*^?**^"''"^^*^]* 
the  Supreme  Court  of  Judicature  Acts.t  an  answer  had 

. . been  put  ♦«, 

*  Seethe  Weeklp  Jfotes,  December  llth,  1875. 
tS«e  Charley's  "Judicature  Acts,*'  p.  401. 
tThe  Weekly  Notes  and  Notes  of  Cases  say  that  the  de- 
fendant had  only  appeared. 
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hut  no  further  Whitehead  moved  for  direotions  as  to  the 
Ih^idh^  ^^^  ^^  procedure.  He  said  that  hoth  plarn- 
heard  short,  tiff  and  defendant  wei*e  willing  to  have  the 
^^re^tedlhat  cause  Set  down  as  what  used  to  be  called  a  short 
the  plaintiff  oausc.  The  10th  Rule  of  the  XXIXth  Order 
UheHy  to  tet  provides  ,that  if  a  defendant  makes  default  in 
down  the  delivering  a  defence  or  demurrer,  the  plaintiff 
motion  for  may  set  down  the  action  on  motion  forjudgment. 
^tM^t^  He  wished  to  take  the  opinion  of  the  Court  as 
defendant  had  to  whether,  if  the  defendant  consented  to  the 
7n  deiiv^im  oouTse,  a  plaintiff  might  set  down  the  cause  on 
a  defence  under  jxiotioji  for  judgment,  although  no  default  had 

Order  JCXiX..  •      n     i  r.  j 

Jtuie  10.         n^  f^^^  heen  made. 

The  Vice-Chancellor  thought  that  a  plain- 
tiff might,  with  the  consent  of  the  defendant, 
adopt  the  course  which  had  been  suggested.* 


Chancery  Division. 

(Before  Sir  Ghiblbs  Hall,  Y.G.) 

November  ISM,  1876. 

GULLET  t?.  BUTTIFANT. 

The  St^eme       This   was    an  ex  parte  application  by  the 
^*ir^  Y        plamtiff  for  the  direction  of  the  Court  as  to  the 

Judxeature        ^ 

Act,  1875,  mode  of  proceeding  in  a  pending  suit. 
^iTi?^"  The  plaintiff,  who  was  the  official  Kquidator 
does  not  apply  of  the  Norwich  and  Norfolk  Permanent  Build- 
%fa^\n  "^g  Society,  filed  his  biU  on  the  26th  of  June, 
putting  in  1875,  and  delivered  interrogatories  on  the  2nd 
of  July.    The  time  for  answering,  having  been 

•See  the  Law  Titnes,  November  13th,  1876;  Weekly 
Jteporter,  Weekly  Notes,  and  Notes  of  Cases,  of  the  same  date  ; 
and  Tifnes,  November  6th,  1876.  The  case  ia  twice  reported 
in  the  Notes  of  Cases,  November  l-Sth  and  December  4th. 


an  answer. 
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Beyeral  times  extended,  expired  on  the  9th  of 
November. 

On  the  13th  of  November  a  writ  of  attach- 
ment was  issued  against  the  defendant,  which 
was  delivered  to  the  Sheriff  on  the  16th,  but 
the  defendant  being  an  old  lady  nearly  para- 
lyzed, the  attachment  could  not  be  actually 
executed.  The  plaintiff  now  asked  for  the 
direction  of  the  Court  as  to  whather  he  could 
proceed  under  Order  XXIX.,  Eule  10,  of  the 
First  Schedule  to  the  Supreme  Court  of  Judica- 
ture Act,  1875,  treating  the  bill  as  a  statement 
of  claim. 

Cozens  Hardy,  for  the  applicant. — ^Under  the 
old  practice  we  might  proceed  by  taking  the  bill 
pro  eonfesso  under  Order  XXII.  of  the  Consoli- 
dated Orders,  if  the  literal  execution  of  the 
attachment  ooold  be  dispensed  witL  In  Butler 
V.  Matthews^  19  Beav.  649,  where  the  defendant 
had  absconded,  it  was  held  that  the  attachment 
need  not  be  issued.  However,  your  Lordship's 
direction  as  to  pending  suits  in  which  no 
motion  for  decree  has  been  given  seems  to 
compel  us  to  proceed  under  the  new  practice. 
I  apply  under  Order  XXIX.,  Eule  10,  for 
liberty  to  set  down  the  cause  on  motion  for. 
judgment,  as  an  action  in  which  the  defendant 
has  "made  default  in  delivering  a  defence." 

Hall,  V.C. — Default  in  answering  is  a  very 
different  thing  from  making  default  in  deliver- 
ing a  defence  on  demurrer.  The  answer  is 
what  you  exact  by  your  interrogatories,  and  is 
not  by  any  means  the  same  as  a  statement  of 
defence.    Order  XXIX.,  Eule  10,  under  the 
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Supreme  Ooort  of  JTudioatore  Aot,  1875,  there- 
fore does  not  apply.  Under  these  circmnstances, 
notwithstanding  that  notice  of  motion  for  deoree 
has  not  been  gi^en,  you  may  go  on  under  the 
old  practice,  abandoning  the  answer,  and  taking 
the  bill  pro  confesso.  Literal  execution  of  the 
attachment  may  be  dispensed  with,  for  what 
has  been  done  has  practically  amounted  to 
actual  execution.* 


OEDER  XXXI. 

BULE  4.t 

{Discovery  from  a  Corporate  Body  party  to  an 

Action,) 


Supreme  Court  of  Judicature. 

High  Court  of  Justice.— -Chancery 

Division. 

(Before  Sir  Richard  Maltns,  V.C.) 
November  26th^  1875. 

republic       of       COSTA       RICA      V.      BRLANGER. 
ERLANGER  V,   REPUBLIC  OF   COSTA   RICA. 

A  defendant        On  the  2nd  of  May,  1874,  the  Eepublie  of 

brought  by  a    Costa  Rica  filed  their  bill  against  M.  Emile 
sovereign  State  Erlanger  and  others. 

hoe  no  right        An  answer  was  put  in  by  the  defendants  in 
to  a  stay  of     ^^^^  g^^  ^^^  ^^  ^^^  29th  of  Octobcr,  1875,  M. 

proceedings  %n  '  ' 

•  See  the  Weekly  Reporter,  Noyember,  1876 ;  and  Wetkiy 
NoteSy  November  27th,  1875. 
f  See  Charley's  "Judicature  Acta,"  p.  487. 


BBPORTS  OF  CASES.  Ill 

Erlanger  filed  a  cross-bill  against  the  Bepublio  <A^  oHginai 
and  Grenexal  Guardia,  the  President  of  the  ^t^  person  teleeted 
public,  whom  he  made  a  defendant  for  the  pur^  *y  him  for  the 

-  ,.  purposes  of 

poses  of  discovery.  diseovsry,  and 

No  appearance  having  been  entered  for  either  X^J^fowS'to  a 
of  the  defendants  in  the  cross-suit,  M.  Erlanger  eross-suitf 
moved  before  Malins,  V.O.,  that  all  proceedings  %iSJ^^!«ii<. 
in  the  first  suit  might  be  stayed  against  him  Semble,  where 
until  appearance  should  have  been  entered  for  %i/a  right  to 
the  defendants  in  the  second  suit,  and  that  in  ^^'^'^ 
default  of  appearance  to  be  entered  within  a  jprMrdAftM^ftii 
fixed  time  the  plaintiffs  bill  in  the  first  suitf.*^**^*^*^ 

1.     iji.    J-      -J      -xi.         J.  hyasovere%gn 

saoold  be  dismissed  with  costs.  state  or  ew^ 

Cottm,  Q.a,  Fry,  Q.C,,  and  Ingle  Joyce  hiZhsZtZ^ 
the  plaintiffis. — ^The  plaintiff  in  a  cross-suit  has  corporation 
aright  to  discovery,  and  to  a  stay  of  proceedings  named  a 
in  the  original  suit  until  he  obtains  it.   How  can^^^i^*^ 
we  obtain  effectual  discovery  from  the  Bepublic  ?  discovery 
We  must  obtain  it  from  an  agent,  and  no  person  *^*^**/<^" 
can  be  so  proper  for  that  purpose*  as  the  Presi- 
dent; therefore   we    have  brought    ourselves 
within  the  principle  of  The  United  States  of 
America  v.  Wagner,  15  W.  B.  1026 ;  L.  R. 
2  Ch.  582.    The  course  we  have  pursued  is 
the  proper  course  to  be  adopted  in  suing  a 
corporation,  which  Yice-Chancellor  Hall  says 
is  on  the  same  footing  as  a  foreign  govern- 
ment—jB^pwi/ic  of  Peru  V.  TTeguelin,  23  W.  R 
776;L.R.  20Eq.  140. 

0la9se,  Q.O.  (Higgins,  Q.(7.,  with  him),  for 
the  Eepublic  of  Costa  Bica. — This  motion  is 
altogether  misconceived.  General  Gtuaidia  is 
improperly  made  a  defendant  to  the  cross-bill, 
for  the  plaintiffis  have  no  right  to  name  for 

8 
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themselves  the  peTSon  from  whom,  as  agent  of 
the  Bepublioy  disoovery  is  to  be  obtained.  The 
proper  ionn  of  motion  would  have  been  to  ask 
the  Bepublic  to  name  an  officer  who  could  give 
diseoveiy •  If  the  motion  had  been  in  the  same 
texms  as  that  in  The  Bepublic  of  Peru  ▼* 
Weguelifif  we  should  not  have  opposed* 

Mauhs,   V.G. — ^This  is  a  motion   by  the 
plaintifb  in  a  oross^suit  to  stay  all  proceedings 
in  the  original  suit  until  appearance  has  been 
entered  for  the  defendants,  who  are  the  Bepub* 
lie  of  Oosta  Bica,  and  the  President,  Qenenkl 
Chiardia.  The  defendants  admit  that  the  plain- 
tifiis  in  the  cross-bill  are  entitled  to  have  the  origi- 
nal cause  stayed  until  some  one  is  put  forward  to 
give  discovery,  but  the  question  is  whether  they 
are  entitled  to  fix  upon  that  person  themselves  ; 
it  does  not  seem  unreasonable  to  fix  upon  the 
President,  but  the  defendants  answer  that  the 
form  of  the  motion  must  be  the  same  as  that  in 
The  Republic  of  Peruy,  Weguelin,  I  am  clearly 
of  opinion  that  there  is  nothing  in  this  answer. 
The  plaintiff  in  a  suit  against  a  corporation 
fixes  on  any  officer  of  the  corporation  he  pleases 
from  whom  to  obtain  discovery,  and  he  does  so 
at  his  own  risk.    In  The  Republic  qf  Peru  v. 
Weguelin  the  plaintifBs  did  not  know  who  would 
be  best  able  to  give  them  diseoveiy,  and  therefore 
they  applied  to  the  defendants  to  name  some 
one  for  that  purpose,  but  I  entirely  agree  with 
what  Yice-Ohancellor  Ball  said  in  that  case  :-— 
''  The  case  of  a  foreign  government  is  the  same 
as  that  of  a  corporation,  and  the  ordinary  prao- 
tice  applicable  to  a  corporation  must  be  adapted. 
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as  wen  as  it  will  admit,  to  the  case  of  a  foreign 
govemmenty  whether  it  be  a  republic  or'  a 
aovereignty.*'  I  am,  therefore,  of  opinion  that 
the  proceedings  in  the  original  suit  must  bd 
Btejed  nntil  an  appearance  to  the  cross-bill  has 
been  entered  by  Gbneral  Gnardia.* 


COUBT  OF  AfPBAL,  LmoOLK's  InN. 

(Beibre  Jambb,  L.J.,  Msllish,  L. J.,  and  BLAcxBtTiiK,  J.) 

Deember  8M,  1875. 

BSFUBLIC       OF       COSTA       BICA     f.      BBLANGEB. 
BBLANGEB  V.  BSPUBLIC  OF  COSTA  BICA. 

From  the  order  of  Malins,  V.O.,  in  this  case 
Die  BepnbHc  of  Oosta  Bica  now  appealed. 

OUMe,  Q.O.^  and  Loeock  Webby  QO. 
{Big fins,  Q.O.,  witii  tiiem),  in  support  of 
tfie  appeal,  contended  that  tiie  effect  of  the 
Vioe-Chancellor^s  order  was  completely  to  stay 
an  -progreBB  in  the  first  suit.  The  President 
had  been  most  improperly  selected  by  Erlanger 
as  the  person  to  give  disoovery.  The  agents  of 
tibe  Republic  conducting  the  suit  in  this  country 
had  DO  authority  to  enter  an  appearance  for 
him;  his  consent  could  not  be  obtained,  even 
if  he  submitted  to  the  jurisdiction,  irom  Oosta 
Bioa  under  three  months,  by  which  tune  his 
ienn  of  office  would  be  expiring,  and  in  any 
he  was  not   the  person   best   able    to 


^Seethe  Wteklff  SeparUr,  December  11th,  1876;  WMfy 
JfaUs^  December  4th,  1876 ;  and  IfoUt  of  Oas^,  of  the  saioo 
diOe. 
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give  the  disoovery  required,  even,  which  was 
doubtM,  if  he  condescended  to  put  in  an  an- 
swer. They  cited  The  United  States  of  America 
V.  Wagner,  15  W.  E.  634, 1026 ;  L.  R  2  Ch, 
582,  590;  Prioleau  v.  The  United  States  qf 
America,  14  W.  R.,  2  Eq.,  659 ;  Republic  of  Peru 
v.  Weguelin,  23  W.  R.,  776 ;  L.  E.  20  Eq., 
140. 

Cotton  J   Q,C.f  and  Fry,   Q.C.  (Ingle  Joyce 
with    them),    on    behalf   of   Erlanger,    sup- 
ported the  Vice-Chemoellor's  order,  and  sub- 
mitted that  in  suits  against  corporations  it  was 
the  rule  that  the  plaintiff  might  select  some 
officer  or  member  of  the  corporation  and  make 
him  a  defendant  for  tlie  purpose  of  obtaining 
disoovery,  and  that  the  President  had  been 
selected  as  the  most  fit  and  proper  person  to 
give  discovery.     [Mr.  Justice  Blackburn  ob- 
served that  at  Common  Law  it  had  always  been 
the  practice  to  discuss  and  settle  at  Chambers 
who  was  the  proper  person  to  give  disoovery  on 
behalf  of  a  corporation  party  to  an  action.     It 
was  the  Judge  at  Chambers  and  not  the  plain- 
tiff who  selected  the  proper   officer  for  that 
purpose.]      [Lord    Justice  Hellish    pointed 
out  that  the  practice  of  making  the  secretary 
or  some  officer  of  a  company  or  corporation  a 
defendant  for  the  purpose  of  giving  discovery 
was  abolished   by  Order    XXXI,,   Rule    4.] 
We  are  entitled  in  the  case  of  a  suit  by  a  foreign 
government  or  person  out  of  the  jurisdiction 
to  have  some  person  before  the  Court  who  will 
give  the  discovery  required  in  the  cross-suit,  to 
select  our  own  defendant  for  that  purpose,  and 
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to  stay  prooeedings  in  the  original  suit  tmtil 
the  plaintiffs  iu  that  suit  have  submitted  them- 
BelveSy  by  appearing  to  the  cross-suit,  to  the 
jurisdiotion  of  the  Court  in  respect  of  dis- 
oovery. 

James,  L.J. — It  is  said  that  the  course  taken 
by  the  Vice-Chancellor  is  exactly  to  follow  the 
analogy  of  what  would  be  adopted  with  regard 
to  suits  against  corporations.  I  have  not  heard 
any  authority,  and  I  should  be  very  much  sur^ 
prised  if  any  authority  could  be  found,  even  with 
regard  to  an  English  corporation  and  an  officer 
of  that  English  corporation,  that  the  original 
suit  should  be  stayed  until  the  officer  or  per- 
son named  by  the  plaintiff  in  the  oross-suit  had 
appeared  and  answered. 

Of  course  the  officer  selected  may  choose  for 
himself  whether  he  will  make  discovery  or  not, 
bat  the  corporation  has  no  power  to  compel  the 
officer  to  give  discovery.  In  this  court,  with 
regard  to  persons  in  this  country,  it  is  open  to 
a  plaintiff  in  a  cross-suit  to  select  any  person 
he  thinks  fit  for  the  purpose  of  discovery ;  and 
if  he  can  get  that  person  subject  to  the  process 
of  the  Oourt,  he  may  use  the  process  of  the 
Court  for  the  purpose  of  extracting  from  that 
defendant  anything  he  can  get ;  but  then^  if  he 
dooees  to 'select  somebody  that  he  cannot  get 
to  appear,  whom  he  cannot  get  to  answer,  he 
does  not,  thereby,  obtain  a  right  to  stop  inde- 
finitely the  suit  of  the  original  plaintiff.  He 
is  at  liberty  to  use  the  process  of  the  Court  to 
get  at  him,  and  if  he  can  enforce  discovery 
irom  him,  he  is  at  liberty  to  use  the  process  of 


116  SUPRBME  00X7ST  OF  JUBICATUBS  ACT,  1875. 

thd  Court  to  get  that  disooveiy.  This  is  all  the 
Court  can  give  him.  Beyond  that,  the  Court 
•oan,  for  the  purpose  of  doing  justice,  say  to 
Buoh  an  original  plaintiff  ^*  We  wUl  stop  your 
proceedings  until  you  have  named  some  proper 
person  to  give  the  discovery  which  is  sought  by 
the  defendant  from  you."  That  is  the  form  of 
the  order  which  is  given  at  Common  Law, 
and  it  is  the  fonn  of  the  order  that  was  given 
in  the  Court  of  Chancery,  and  is  the  form  of 
the  order  which  is  prescribed  by  the  new 
Bules  under  the  Supreme  Court  of  Judicature 
Act. 

I  am  of  opinion  the  order  of  the  Yio»- 
Chancellor  ought  to  be  discharged,  as  far  as 
it  added  to  the  order  the  name  of  the  Pre- 
fiident  of  the  Republic  of  Costa  Sdca.  The 
other  part  of  the  order  which  stays  the  pro- 
ceedings  till  the  Bepublic  has  appeared  is  quite 
right. 

Mellish,  L.J. — ^The  Vice-Chancellor's  order 
in  this  case  cannot  be  supported,  unless  the 
defendants  in  the  original  suit  are  entitled  as 
of  right  to  compel  the  President  of  the  Bepublic 
to  give  discovery  and  to  answer  the  interroga* 
tories  that  have  been  put  to  him. 

I  have  no  doubt  that  it  is  the  duty  of  the 
Court  to  see  that  justice  is  done,  and  that  the 
proper  person  is  appointed  to  make  the  {dis* 
eovery.  In  my  opinion  it  would  be  liable  to 
very  great  abuse  if  the  defendant  were  allowed 
to  select  whomsoever  he  liked  to  give  discovery. 
He  might  (I  do  not  think  there  is  much  risk  of 
that  in  this  case)  select  his  own  Mend  to  giv^ 
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diiBOOYery.  He  might  eeleot  flome  person  whom 
he  has  a  strong  suspicion  will  decline  to  give 
the  disoovery^  and  so  get  rid  of  the  snit 
altogether. 

I  quite  understand  there  may  he  reasons, 
political  or  of  dignity,  which  may  make  the 
head  of  the  foreign  Grovemment,  whether 
preaident  or  sovereign,  imwilling  to  suhmit  to 
the  process  of  the  Court  in  giving  discovery;  and 
in  all  probability  there  is  some  inferior  officer 
who  knows  a  great  deal  more  about  it  than  the 
president  is  likely  to  know. 

It  appears  to  me  it  is  a  very  much  more 
rational  practice  to  say  that  the  Bepublic  are 
hound  to  produce  some  person  who  can  give 
the  proper  discovery,  but  tBe  defendant  is  not 
entitled  to  select  whomsoever  he  may  choose. 
I  believe  there  is  no  authority  for  saying  he 
has  that  right,  and,  in  my  opinion,  we  ought 
not  to  make  a  precedent  to  give  it. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  I 
do  not  tibink  there  is  any  complaint  of  the  cross- 
bill making  the  President  a  defendant,  if  the 
President  chooses  to  appear  upon  it ;  but  the 
ooniplaint  here  is  that  the  Yice-Chanoellor  has 
stayed  the  proceedings  in  the  original  suit 
imtQ'the  President  appears.  I  do  not  see  any 
nuon  why  that  should  be  done.  I  quite  agree, 
that  where  a  foreign  sovereign  sues  in  this 
<xmniiy,  so  &r  as  the  thing  can  be  done,  he 
dumld  be  put  in  the  same  position  as  any  body 
<^(vponite;  and  the  manner  in  which  the  cor- 
poration  is  to  appear  is  provided  for  in  Order 
XXXI,  Bule   4,  adoptbig  pretty  nearly  the 
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« 

praoiioe  of  the  Oonutnon  Law  before  the  Act& 
passed. 

Now,  when    the  body  corporate  suing  i& 
within  the  jurisdiction  of  the  Court — and  in 
this  country  you  can  make  the  order  upon  the 
oorporationy  possibly  that  one  of  their  officersr 
shall  answer— of  course  a  discretion  would  be 
used  in  selecting  the  person  who  is  likely  to 
know  about  the  matter  and  to  answer  accord- 
ingly.   It  would  be  absurd  to  make  an  order 
upon  a  corporation  for  an  officer  to  answer  who 
can  know  nothing  about  the  matters  in  question 
and  be  unable  to  give  the  discoveiy  required ; 
and  when  the  corporation  suing  was  out  of  the 
jurisdiction  the  order  could  not  be  enforced  in 
any  other  way  th^  by  staying  the  suit  until 
they  had  named  some  person  who  could  bond 
fide  and  properly  give  discoveiy,    QlThis  was 
what  was  done  by  Yice«Ghancellor  Hall  in  the 
case,  that  had  been  referred  to,  of  The*BeptM%c 
of   Peru    V.    JTeguelin,    L.E.    20    Eq.,    140. 
He  stayed  the  proceedings  until  the  Bepublic 
of  Peru  did  what  was  right  and  proper  by 
naming  bond  fide  and  really  and  truly  the  per- 
son who  could  give  the  discovery.    It  would 
answer  all  the  purposes  of  justice  if  what  Yice- 
Chancellor  Hall  did  in  that  case  were  to  be 
adopted  here.    It  may  be  possible  that,  when 
the  application  as  suggested  is  made  at  cham* 
bers,    it   may   turn   out  that  this  particukr 
individual,  President  of  the  Republic  of  Costa 
Bioa,  is  so  completely  the  right  person  to  give 
discovery  that  the  original  suit  may  be  stayed 
till  he  consents  to  appear.     AH  that  is  at 
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pneent  known  is  that  the  plaintiff  in  the  cross- 
suit  has  aeleoted  him;  and  for  the  reasons  ivhioh 
I  have  given,  which  substantially  are  the 
same  as  thofio  given  by  the  Lords  Justices,  he 
has  no  nglit  so  to  do,  and  no  right  upon  that 
ground  to  stay  the  action  tiU  the  President 
appears. 

Order  of  Malins,  Y.O.,  discharged,  so  far  as 
it  added  to  the  order^  the  name  of  the  Presi- 
dent. 

No  oofits  below,  the  appellant  to  have  the 
costs  of  the  appeal.* 


Bulk  12.t 

{Pinner  to  apply  to  Judge  without  filing  Affida^ 
vityfor  an  order  directing  party  to  action  to 
make  discovery  on  oath  qf  documents.) 


SuPBEME  Court  of  Judicature. 

Hjoh  Court  of  Justice — ^Queen's  Bench 

Division. 

(ffittings  in  Banco,  before  Mr.  Justicb  Blackbtjbn,  Mr. 
JuBTiCB  QuAiM  and  Mr.  JvsncB  Fisld.) 

December  liih. 

The  Court  took  motions  on  appeal  from 

•  See  the  Timei,  December  9th,  1875  ;  Weekly  Reporter, 
December  25th,  1875  ;  Weekly  Notes,  December  llth» 
1875,  and  Notes  of  Cases,  December  11th  and  18th,  1875. 

t  See  Charley^  <*  Judicature  Acta/'  p.  411. 
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Olden  made  by  Mr.  Justioe  Quaik  at  chambeEB 
on  iihe  praoidoe  of  the  new  system* 

HUTCHINSON  t?.  GLOVEB. 

jn  an  action        This  oase    raised  a  novel  and   important 
^ffoodi'^'^'  question  as  to  the  power  of  a  party  in  a  suit 
agaimtthe      to    enforoe    disoovery  -of    a    compromise    of 
9h%p,  Ml  wMeh  &  former  suit  by  another  person  against  the 
the  goods  had  g^me  party.    It  was  a  motion  to  disoharipe  aa 

o0on  caTTtsd^  x       *f  ^  o 

for  damage  Order  of  QuAiN,  J.,  that  the  plaintifiis  shonld 
^oods^in^  be  at  liberty  to  inspect  a  certain  agreement  of 
coUition  with  compromise  entered  into  between  the  def end- 

^d^etld^is  8^*8  »^d  ^^  owners  of  a  vessel  called  "  The 
««^»j2i*r«rf  Hakon  Adelsteen/*  and  an  average  statement 
an  agreement  made  upon  the  basis  of  the  said  agreement. 
tjT^^  they  ^1^3  plaintiffs  were  owners  of  127  bales  of 
owners  qfth$  hemp,  that  had  been  shipped  on  board  the 
^^?,^ defendant's  steamship  "  Burlington,"  under  a 
erou-tuits  of  bUl  of  lading  to  be  carried  from  Konigsberg  to 
t^^^^the  Loiidon.  The  action  was  for  damage  done  to 
Oo^^of  the  hemp  by  water  and  otherwise.  On  the 
i^t^f^  30th  of  November,  1873,  while  «  The  Burling- 
aoorage  otate-  ^qh"  ytos  comini?  up  the  Thames  in  the  course 

ment  made  on  ~°     *■  .  ,     t       -i 

the  batie  of  the  of  her  voyage  from  £6mg9berg  to  Liondon,  she 
agreement.  came  into  collision  with  another  vessel  called 
''  The  Hakon  Adelsteen,"  whereby  the  hemp  was 
damaged.  It  appeared  that  there  had  been 
cross-suits  in  the  Admiralty  Court  between  the 
defendant  and  the  owners  of  ''The  Hakon 
Adelsteen,''  which  had  been  settled  by  an 
agreement  of  compromise. 

The  plaintiff  in  the  present  suit  wanted  to 
get  at  this  compromise  to  use  it  as  evidence  in 
the  present  suit.     He  accordingly  made  aa 
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Mppimiixm  to  Mr.  Justioe  Quaint  at  Ohamben^ 
far  a  diaoovarj  of  the  agreement  of  oompromifle 
between  the  ddendant  and  the  plaintiff  in  the 
former  soit^  the  affidavit  expreedy  olaimmg 
diflooYery  of  it  as  a  eompionuBe  and  not  as  an 
■dmiflsian;  anddeeoxibingitas  '' an  agieemeBt 
Jor  oanying  out  a  private  arrangement  to  pnt 
an  end  to  litigation  in  the  former  suits.''  By 
file  Supreme  Court  of  Judioataze  Aot^  1875, 
Order  XXXI.,  Rule  12,  any  party  may, 
without  filing  an  affidavit,  apply  to  a  Judge 
for  an  order  directing  any  other  party  to 
the  action  to  make  discovery  on  oath  of 
the  documents  which  are  or  have  been  in 
his  possession  or  power  relating  to  any  matter 

in  question  in  the  action.  The  plaintifiGs  had 
obtained  an  order  from  Quaik,  J.,  granting 
them  inspection  of  the  agreement  and  an 
average  statement  mbde  on  the  basis  theireof, 
iriuoh  order 

Witt  now  moved  to  discharge. — In  Warrick 
V.  Queen*8  College,  Oxford,  L.  B.  4  Eq.,  254, 
production  of  documents  relating  to  a  compro* 
nise  between  the  defendant  and  a  third  person 
VBs  refused.  [Blackbubn,  J. — ^That  went  on 
the  teohnioal  ground  that,  proceeding  by  bill  of 
diaoovei7,you  must  make  aU  concerned  parties.] 
laEeidv.  L'Angkne,  1  Mac.  &  Gord.,  627, 
production  of  documents  not  in  the  legal 
(otBefloon,  though  in  the  actual  corporeal 
posBeBBion  of  the  defendant,  was.  not  enforced. 
Xhos  document  is  in  our  actual,  but  not  in  our 
^;al,  poflsesaion.  [Blagkbujin,  J. — You  have 
not  ahown  that  these  parties  make  any  objec- 
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tion,  nor,  if  they  did,  that  their  objeotioii  can  he 
sustained.]  Another  point  is  that  the  doonment 
is  not  relevant.  Could  it  be  given  in  evidence  P 
Take  the  case  of  a  collision  on  a  railway.  If  the 
company  compromises  with  some  of  the  passen- 
gerSy  that  would  be  no  evidence  in  an  action 
against  the  company  by  another.  [Blackburk^  J. 
— ^I  should  hesitate  to  refuse  to  receive  evidence 
that  they  had  paid  one  passenger.]  If  there 
had  been  a  decree  in  the  Admiralty  Oourt,  that 
could  not  have  been  given  in  evidence.  [Black- 
bum,  J. — ^Because  the  one  is  the  act  of  the 
Court,  the  other  is  the  act  of  the  party  him- 
Belf.] 

The  Court,  without  calling  on  Cohen^ 
Q.C,y  who  appeared  on  the  other  side,  de- 
clared the  order  right,  and  refiised  to  set  it 
aside. 

Mr.  Justice  Blackbur^Ie^  said  if  the  agreement 
were — as  it  would  probably  turn  out  to  be — aa 
admission  by  the  defendant  that  his  ship  was 
negligent,  then  it  would  be  evidence  to  be  used 
by  anybody  as  showing  negligence  on  his  part. 
Besides,  diBcovery  was  not,  he  thought,  limited 
to  what  would  be  evidence  in  the  suit,  but 
extended  to  anything  that  might  throw  light 
upon  the  case.  He  recollected  a  case  {Rieharda 
y.  Morgan),  argued  in  this  Court  some  years 
ago  by  Lord  Justice  James,  then  at  the  Bar, 
in  which  it  was  held  that  a  deposition  used 
by  one  of  the  parties  in  a  former  suit  was 
admissible  against  him  in  the  present,  and  that 
he  thought  an  analogous  case. 

The  other  Judgss  silently  concarred. 
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WUt  applied  for  a  stay  of  proceedings^  as 
Us  dient  might  be  desirous  of  appealing,  the 
point  being  qnite  new  and  of  considerable  im- 
portanoe.    But 

Mr.  Justaoe  Blackbubk  said  the  party  could 
appeal  if  he  pleased^  but  there  would  be  no 
stay  of  proceedings.* 


Bulb  14.t 
(Notice  by  one  party  in  an  action  to  another  to 
produce  a  Document  referred  to  in  the  Plead' 
ings  or  Affidavits  of  the  latter.) 
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High    Goitrt   op   Justice, — Qubbn's 
Bench    Division. 

Ifovember  %th^  1875. 
MATHIAS     f?.     DELCACHO. 

LunUey    Smith    moved    on    behalf   of  tixe  Intpeetum , 
defendant  after    notice;    and  J.    C.   ^O'ihew^^^^^^ 
appeared  for  the  plaintiflf.  i*,  refuted  in 

The  action  was  on  a  foreign  judgment,  and  1nd!tthe  M 
the  motion  was  to  inspect  the  foreign  judgment,  i''**'^**'^' 
Mr.  Justice  Field  having  refused  inspection. 
Inspection  was  refused  under  the  old  procedure, 
and  the  motion  was  on  appeal  from  the  Judge. 
Under  Order  XXXI.,  Eule  14,  the  defendant 

*  See  the  Timef,  December  16tli,  1876 ;  Weekly  Reporter ^ 
iumrj  Sth,  1876 ;  and  Weeklif  Notes,  December  18th, 
1875,  and  Order  LVIII.,  Rule  16  (1875). 

t  See  the  Timesy  Nov.  9tb,  1875.  See  also  Rule  17,  which 
Spres  the  party  seeking  production  power  to  apply  to  a 
^ndge  in  case  of  refusal. 
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iffDuId  have  been  entitled  to  in8peo(ion,bai  that 
did  not  apply  on  this  appeaL  In  the  end  Urn 
motion  waa  dismissed* 


OEDEE  XXXm.* 

s 

{A  Judge  mayj  at  any  stage  of  the  preeeeding^ 
direct  that  any  necessary  accounts  be  taken.) 


supremb  ooukt  of  judigatukb. 

High  Court  of  Jitsticb— Ohakcery 

Division. 

(Before  Sir  CHABiiSS  Hall,  V.C. 
Nowmber  Uth^  1875. 

TUBQUAND    V.    WILSON. 

An  wdarfw  This  was  a  motion  for  an  aooount. 

t^^  The  bill,  filed  on  the  24th  of  June,  1876, 

.^•^l^'r,/  alleged,  and  the  answer  filed  on  the   7th   of 

the  hMiring  September,  admitted  the  following  facts : — 

i^«oNM  The  plaintiff,  William  Turqnand,  who  waa 

pkntu^f,  he  an  acoonntant,  and  the  defendants,  Edwin  G. 

^^^%  Wilson    and  William  Erasmus  Wilson,  who 

mtehaeeoum  y^Qxe  builders,  early  in  1873  entered*  into  an 

*^M»tiona  of  agreement  for  a  joint  speculation,  in  aocordanoo 

fad  in  the  ^th  which  the  plaintiff,  on  the  25th  of  June. 

AMM0M* 

1873,  contracted  to  take  a  building  lease  of  the 
house.  No.  28,  Hertford-street,  Mayfair.  The 
terms  of  the  agreement  between  the  plaintiff 
and  defendants  were  comprised  in  a  written 
agreement  signed  by  them,  dated  the  lat  of 

^  See  Charley's  **  Jadicatme  Acts,"  p.  418,  aod  Order 
XU.,  Bule  11  (1876). 
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J11I7,    1878,   by   wbiohf    after   redting   the 
p]fliiiti£r8    oontraot  for  a  lease  and  that  the 
plaintiff  proposed  to  pnll  doi¥n  and  re-bnild  the 
house  with  a   view  to  re-selling   it,  it   was 
agreed  between  the  parties  that  it  should  be  a 
nmtaal    speoolation    upon  certain  terms,  the 
most  material  of  which  were,  in  substance,  that 
Torqaand  should  advance  the  moneys  required, 
not  exceeding  a  certain  sum,  and  charge  in- 
terest on  his  advances  at  £6  per  cent.;  that 
iiie  defendants  should  indemnify  biTn  against 
loss;  that  the  defendants  should  re-build  the 
house  at  net  cost,  and  produce  vouchers  and 
inde  reo^pts  to  Turquand;  that  the  house 
Aould  be  re-sold,  and  the  net  profits  equally 
divided ;  and  that  the  defendants  should  bear 
hsrmlesB    and   indemnify   Turquand    against 
any  loss  or  liability  avising  out  of  his  con- 
tnct  for  a  lease  to  the  extent  of  one  moiety 
thereof. 

Before  the  house  was  re-built,  it  was  sold  to 

a  Mr.  Huth,  and  it  was  arranged  that  it  should 

be  re-built  upon  Mr.  Huth's  plans  and  at  his 

expense,    and  that  the  defendants  should  be 

employed  to  do  the  work.    The  plaintiff  and 

the  defendants  agreed  that  this  work,  and  the 

profits  arising  therefrom,  should  be  considered 

part  of  the  joint  speculation.    The  work  was 

sabstantially   completed   at  the  filing  of  the 

Un,  both    the  plaintiff  and    the    defendants 

having  meanwhile  paid  and  received  various 

suns  in  respect  of  the  pmrchase  and  sale  of  the 

house,  and  of  the  work  done,  the  bill  and 

SDBwer  differing  as  to  the  state  of  the  account 
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between  them.  Sinoe  the  eaxly  part  of  1874, 
no  aocoimt  had  been  rendered  by  the  defendants 
to  the  plaintiff. 

The  bill  prayed  for  an  aoconnt  of  the  dealings 
and  transactions  of  the  plaintiff  and  defendants 
in,  or  in  relation  to,  the  joint  adventorey  and 
of  the  moneys  received  and  paid  by  them,  re- 
spectively, in  respect  thereof;  and  for  payment 
of  the  balance  due  and  other  relief. 

The  defendants  by  their  answer  admitted 
the  joint  adventure  and  the  payment  of  moneys 
by  the  plaintiff  to  them  under  it,  and  that  they 
had  not  accounted.  They  alleged,  however, 
that  the  plaintiff  had  not  accounted  to  them, 
and  that  no  money  was  payable  by  them  to 
the  plaintiff^  but  that  on  the  contrary  moneys 
were  due  from  the  plaintiff  to  them. 

Upon  these  pleadings  the  plaintiff  joined 
issue  under  the  new  practice. 

Dickinson  Q.  C,  and  Lawsonj  for  the  plaintiff, 
now  moved  for  an  account  of  all  dealings  and 
transactions  of  the  plaintiff  and  defendant,  and 
of  the  moneys  received  and  paid  by  them, 
respectively,  in  respect  of  the  joint  adventure. 
This  would  enable  the  plaintiff,  without  bringing 
on  the  cause  on  motion  for  judgment,  to  obtain 
the  accounts  which  would  then  be  directed,  and 
d.  final  decree  might  be  made  on  motion  ^or 
judgment  without  bringing  the  cause  on  upon 
forther  consideration.  The  defendants  did 
not  appear,  and  the  motion  was  made  on  affidavit 
of  service. 

The  Yige-Chancellor  said  that  the  case 
seemed  to  be  within  either  Order  XXXIII.  op 
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Older  XL.,  Bule  11,  it  was  immateiial  whiob, 
and  made  the  order.* 


ORDER  XXXV. 

Bulb  13. 

{Removal  of  Action  by  order  of  a  Judge  from  a 
Diitriet  Registry  to  London.) 


supbbmb  gottbt  of  jtjdicatubb. 
High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Jambs  Bacx)n,  Y.G.) 
Deeemher  lAth^  1876. 

WALKER  r.   ROBINSON. 

This  was  an  action  which  had   been  com-  fFhere  an 
menced  under  the  Judicature  Act  in  the  Brad-  ^l^cha^ny 
ford  District  Registry  ;  it  was  marked  for  the  ^J^wiVm. 
Chancery  Division  and  Vice-Chancellor  Bacon.  wMeammen^ 
It  was  a  case  in  which  default  in  pleading  had  ^  (^^i»trict 
been  made  by  the  defendant,  and  the  plaintiff  the  defendant 
was  therefore  entitled  to  move  for  judgment  "^ifj^^ 
without  the  intermediate  stage  of  a  trial.     A  the  Vice- 
difficulty  occurred  in  getting  it  put  into  the  ^^/J^J^^ 
Judge's  paper  in  consequence  of  the  Record  aeium  to  be 
and  Writ  Clerks  not  considering  themselves  SJ^^w^  *that 
able  to  enter  the  action,  as  it  had  not  been  »f  »»v*^  ^  ««^ 

-  .     —        -  down  tn  hte 

OQmmencea  m  LiOndon.  paper  on 

Methold  now  moved,  under  Order  XXXV.,  «^j^»/f 

•n  1  ,  .  ,        ^judgment, 

Kme  13,  to  have  the    action   removed   to 
London. 

The  Vice-Ohancbllor    made   the    order, 
diiecting  notice  to  be  given  to  the  other  side. 

•  See  the  Wukly  Notee,  Nov.  27th,  1876 ;  Weekly  Reporter 
of  fhe  nme  date,  and  NoUe  of  Casee,  Deo.  llth,  1875. 

9 
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ThiB  deems  to  have  been  the  first  application 
for  saoh  a  purpose* 

OEDBR  XXXVI. 
Bulb  l.f 
{AboUUon  of  Local  Venue.) 

SUPBEMB  COUBT  OF  JuDICATUBB. 

GouBT  OF  Appeal. 

SittingB  at  WestminBier  on  oases  in  Error  from  the  Court 
of  Conmion  Fleas,  before  the  Lobd  Cbancbllob,  the 
liOBD  Ohebf  Basox,  Hr.  Baron  B&akwbll,  and  lir. 
Justice  Blackbttbn. 

Novmber  27M,  1875. 
WHITAKEB   (eXECUTBIX)   V,  FOBBBS. 

itiiuUM  This  case  raised  a  curious  question,  which 
^^^  ^y^-^  turned  out  to  be  one  of  some  difficulty  and 
out  ofchargu  nioety — ^whether  an  action  can  be  maintained  in 
i:,:t£Z  the  Courts  of  this  ooimtiy  for  aixears  of  a  rent- 
Much  a  keai     oj^arge  ou  land  in  one  of  our  colonies.    In  the 

MUteqf  actum  ^  .i  ,  . 

ariiinf  in  present  case  the  colony  was  Austraha.  The 
^JJj^^*^  plaintiflF  sued  on  a  charge  on  lands  deyised  to 
before  the  ut  the  defendant  for  life,  "  subject  to  and  charged 
1876,  cannot  "^^^  ^^  annuity  of  £500  a  year,  which  the 
be  tried  in  tcstator  gavc  to  the  persou  the  plaintiff  ro- 
Sembie,  'that  presented."  The  defendant  pleaded  that  the 
if  it  had  been  lands  OU  which  the  annuity  was  charffed  are  in 

dOfnweneed  , 

after  the  Ut  Australia.  To  this  the  plaintiff  demurred, 
wr^might  ^^  *^®  ground  that  by  the  law  of  this  country 
have  been  eo     the  actlou  was  nevertheless  maintainable,  and 

1^  S  *^^®'  ^P^^®^  *^**  ^y  ^^  ^^  ^^  Australia 
now  abolished,  there    was    a    right    of    action,    to    which 

the  defendant,  in  his  turn,  demurred   on  the 

«  6ee  the  Times,  December  15th,  1876 ;   JFeekfy  Reporter, 
DecembOT  18th,  1875 ;  and  Weekly  Notes  of  the  same  date, 
t  Bee  Gharle/s  <<  Judicature  Acts,"  p.  431. 
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gioimdi,  first,  that  no  action  would  Ue,  even  in 
Australia ;  and,  next,  even  if  it  would,  no  sudi 
aodon  would  lie  in  this  country.  The  Court  of 
Common  Fleas  (Mr.  Justice  Bbett,  Mr.  Justice 
DsncAK,  and  Mr.  Justice  Likdlvy)  held  that 
the  action  was  not  maintainable.  The  plaintiff 
appealed. 

West,  Q.  C.y  and  Willis  argued  for  the  plaintiff, 
the  appellant ;  F.  M.  White  and  A.  Stone  were 
for  the  defendants. 

The  objection  to  the  action  was  mainly 
founded  on  a  decision  of  the  Court  of  King's 
Bench  in  the  time  of  Lord  Kenyon,  that  an 
action  was  not  maintainable  in  our  Courts  for 
an  injury  to  a  house  in  Canada,  because  the 
action  was  in  its  nature  local.  It  was  insisted 
on  the  part  of  the  plaintiff  that  in  the  present 
case  it  was  not  so,  but  rather  founded  on  con- 
tract In  the  course  of  the  arguments,  which 
tamed  on  the  point  of  great  nicety,  whether  the 
lent-charge  was  grounded  on  contract  or 
annexed  to  the  estate, 

Ur.  Justice  Blackbubn  obserred  that  it  was 
not  a  question  of  jurisdiction,  but  only  one  of 
wftK^— whether  the  action  was  not  local  in  its 
nature. 

The  Lord  Ohanobllob  said  Courts  of  Equiiy 
nodoabtwere  embarrassed  by  questions  as  to 
tenuBj  and  exercised  jurisdiction  whereyer  they 
\  could  enforce  it  against  the  persons  of  de- 
fendants, even  although  the  subject-matter  of 
Hie  suit  might  be  in  a  colony.  But  Courts  of 
Conunon  Law  were  embarrassed  by  questions 

rf  teme^  and  hence  could  not  entertain  jurisdic- 

I 

I 
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tion  in  local  actions  arising  abroad.  If  the 
aotion  (which  was  begun  under  the  old  system) 
had  been  discontinued^  and  recommenced  under 
the  new  system,  they  should  have  been  spared 
the  necessity  for  this  argument. 

After  hearing  the  Goimsel  for  the  plaintiff 
(the  appellant),  at  great  length,  the  learned 
Judges  retired,  and,  on  their  return,  with- 
out calling  on  the  Counsel  for  the  defendant. 

The  Lord  Chancellor  proceeded  to  deliver 
judgment  in  favour  of  the  defendant.  The 
action,  said  his  Lordship,  has  not  been' brought 
under  the  present  system,  under  which  there 
might  not,  perhaps,  be  the  difficulty,  as  the 
Supreme  Court  of  Judicature  Act,  1876, 
abolished  the  formal  distinctions  and  difficulties 
as  to  venue.  But  the  action  was  brought 
under  the  old  system,  and  they  found  them- 
selves precluded  by  the  weight  of  authority 
from  holding  the  action  to  be  maintainable.  It 
was  the  well-settied  law  of  the  old  aotion  that 
actions  which  rested  not  on  contract,  but 
**  priority  of  estate  " — i.e.j  arose  out  of  charges 
on  real  estate — ^were  local,  and  it  was  im- 
possible to  overrule  this  settled  rule  of  law.  It 
could  not  be  held  that  a  local  cause  of  action 
arising  in  Australia  could  be  maintained  in  this 
country.  He  might  regret  the  result,  and  it 
might  be  that  if  the  aotion  were  brought  under 
the  new  system  it  might  be  otherwise,  though 
as  to  that  he  could  pronounce  no  opinion. 

The  Lord  Chief  Baron  concurred,  as  the 
law  on  the  subject  of  venue  was  so  well  settled. 

Mr.  Baron  Bramwell  also  concurred,  citing 
a  decision  of  Chief  Justice  Marshall. 
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Mr.  Justioe  Biagkbubn  also  cononrred  The 
distinction,  he  said,  was  not  as  to  jurisdiction, 
but  only  the  old  technical  distinction  as  to 
renue. 

Judgment  for  the  defendant.* 


ORDER  XXXVI. 
Rule  19.t 


{Diamissinff  Action  for  non-appearance  of  Counsel 
for  Plaintiff  at  Trial.) 

Rule  20. 
{Besteration  of  Action  so  dismissed.) 

Supreme  Court  of  Judicaiube. 

High  Cou&t   of  Justice. — Exchequer 

Division. 

Second  Divisional  Division. 

(Sittings  at  JMm  PHuSf  before  Mr.BaroiiHuDDLBSTOihsand 

Special  Jtjbibs.} 

November  IZthy  1875. 
WEBSTER  V.  THE  COAL  CONSUMERS'  COMPANY. 

In  this  case  Watkin    Williams,  Q.C.,  said  Action  dU* 
GrflnMam  appeared  for  the  defendants.  *^S*^M 

When  the  cause  was  called  on,  no  one  B.ippeBxedfornon'appear' 

for  the  plaintiff.  ^  f:r£:;^f 

Watkin    Williams  said  this  was  an  QxaHon  judgment 
brought  by  the  plaintiff,  a  commission  agent,  defrnda^ 
to   recover     certain    commissions    which    he  ^f*ddiestone, 
alleged  he  had  earned.     The  plaintiff,  however,  set  aside  the 
did  not  appear  in  support  of  his  claim.  judgment  sq 

•  See  the  Times,  November  29th,  1875. 

t  See  Charley's  **  Judicature  Acts,"  p.  441.  ^^■I 
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entered  fir  Mr.  Baron  HuDDLBSTONE  Baid  that  under 
auhough  '  these  ciromnstances,  by  Order  XXXVI.,  Eule 
eoutueifir      19,  the  defendant  was  entitled  to  judgment  difi- 

been  prevented  nUBfiing  the  aotion. 

^'"'^nTZ'        fFatkin  Williams,  Q.C.,  thereupon  prayed  that 
bytheeeiections,  veidict  might  be  entered  for  the  defendant 
^pU^fi^*^  and  judgment  given  dimrriflBing  the  action. 
KoWing  the         Mr.  Baron  Huddlestone  ordered  judgment 
the*ci^.      to  ^  entered  as  prayed. 

In  the  course  of  the  day, 
Keogh  entered  the  court   and  prayed  that 
the  cause  might  be  re-entered  for  trial  on  the 
ground  that  both  he  and  his  learned  Mend  Mr. 
G.  Brown^  who  was  with  him  for  the  plaintiff, 
had  been  unable  to  ascertain  earlier  in  which 
part  of  the  building  his  Lordship  was  sitting. 
Yesterday    his    Lordship    had    sat    in    the 
Admiralty    Court,    and   had    announced    his 
intention  of  sitting  there  to-day ;  but  when  he 
and  his  learned  friend  arrived  there  in  the 
morning  they  had  found  to  their  surprise  that 
the  door  was  locked.    After  waiting  about  for 
some  time  they  had  wandered  to  the  different 
Courts  in  the  upper  part  of  the  building,  where 
the  old  Nisi  Prius  Court  of   the  Exchequer 
frequently  used  to  sit,  and  it  was  only  just 
then  that  they  had  ascertained  where  the  Court 
was  held  and  that  their  cause  had  been  deter- 
mined  by   judgment   being    given    for    the 
defendants.      Under   these  circumsbmces,  he 
trusted  his  Lordship  would  direct  the  cause  to 
be  re-entered  for  Monday  next. 

Watkin  Williams^  Q.C.^  opposedthe  application 
on  the  ground  that  it  was  not  made  upon  affi« 
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davit.  The  samething  had  happened  in  this 
yery  cause  a  jear  and  a  half  ago,  when,  after 
the  defendants  had  been  put  to  great  expense 
by  coming  doi¥n  to  the  Court,  the  plaintiff 
withdrew  the  record  at  the  last  moment,  and 
had  never  paid  the  defendants  their  costs. 

Mr.  Baron  Huddlbstokb  said  that,  under  these 
ciroomstances,  he  should  not  exercise  the  power 
he  poeseesed  under  the  new  Bules,  of  directing 
the  cause  to  be  re-entered.*  The  plaintiff  must 
renew  his  application  on  affidavit  on  Tuesday 
next,  and  he  would  direct  that  the  judgment 
for  the  defendant  should  not  be  entered  until 
Wednesday.! 

CouBT  OP  Appeal— Lincoln's  Inn. 

(Before  Jambs,  L. J.,  Hxllibh,  L. J.,  Bagoalxjlt,  L.J,  and 

Bbbtt,  J.) 

November  19M,  1875. 
REED  tJ.   PRITCHAUD. 

Tindal  Atkinson  applied  to  have  an  appeal  in  jppeai  dU- 
this  case  restored  to  the  paper.  The  appeal  was  7*i^l7Ju  '^ 
from  a  decision  of  the  Court  of  Queen's  Bench,  ceihr  for  notP- 
and  was  pending  at  the  time  when  the  Supreme  ^^^^^f^  ^^ 
Court  of  Judicature  Acts  came  into  operation.  th$  appeiiant. 
According  to  the  old  practice,  it  was  necessary  ^j"^;^„< 
that  the  parties  should  deliver  error  books  for  having  now 
the   use    of  the   Judges  of   the    Exchequer  ^^.j^y^,. 
Chamber  four  days,  at  least,  before  the  day  <*«  «««- 
fixed  for  hearing  the  appeal,  and  notice  was  ^^^ 
always  given  by  the  Court  at  the  beginning  of  '^*5aAr"^^ 

•  8oc  Order  XXXYI.,  Bulo  20. 

t  See  tho  Tima^  Norember  Idth,  1875. 
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m-or  books  in  Miohaelmas  Tenu  when  eirors  would  be  taken, 

time  under  th$  .^  j*      i    •  •   i  i.         j         j  _»  ±i 

new  praetiee :  ^^  nouoe  being  an  eight  or  ten  day^s  notice. 
^A  ^^  ^^    ^  ^®  present  ease  notice  was  given  on  Satur- 
orderedthe      day^  the  6th  inst.,  that  the  Court  of  Appeal 
Z^t^J'Jth.  ^o^d  sit  on  Monday,  the  8th  inst.,  to  hear 
out  poets.        appeals  from  the  Court  of  Queen's  Bench.     In 
oonsequence  of  this  shoit  notice  neither  of  the 
parties  was  able  to  deliver  error  books  in  time. 
The  appeal  was  called  on  on  Tuesday  the  9th 
inst.     Counsel  were  present  on  behalf  of  the 
respondent,  but  no  Counsel  had  been  instructed 
on  behalf  of  the  appellant.      Thereupon,  the 
LoBD  Chancellor  told  therespondent's  Counsel 
that  they  were  entitled  to  the  judgment  of  the 
Court  if  they  prayed  for  it.    They  prayed  for 
it,  and  judgment  was  given  for  the  respondent, 
with  costs.    The  learned  Counsel  now  submitted 
that,  under  the  peculiar  circumstances  of  the 
case^  there  had  been  no  default  on  the  part  of 
the  appellant,  and  asked  that  the  appeal  might 
be  restored  to  the  paper  for  hearing. 

Shorttf  for  the  respondent,  said  that  the 
history  of  the  case  was  material,  as  it  would 
show  that  there  had  been  great  delay  on  the 
appellant's  part.  The  action  was  to  recover  a 
deposit  of  £50,  made  on  a  contract  for  the 
purchase  of  property  so  long  ago  as  1869. 

Lord  Justice  Meixish. — We  cannot  go  into 
the  merits  of  the  case  now. 

Lord  Justice  James.— I  have  always  held 
that  every  Judge  is  haK  a  common  juiym.an« 
Tou  are  now  addressing  the  common  jury  half 
of  the  Court. 
Mr,  Justice  Brett. — Tour  opponent  says  he 
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lias  a  right  to  delay  paying  you  for  50  yearSy 
because  he  does  not  owe  you  the  money. 

Shortt. — The  real  reason  why  judgment  was 
given  for  us  was  that  no  one  appeared  for  the 
appellant. 

Lord  Justice  Bagoallay. — ^I  was  present  at 
the  time,  and,  no  doubt,  that  was  so.  But, 
still,  the  Court  felt  that  it  was  very  probable 
when  the  ciroumstances  were  fully  explained, 
the  case  might  be  restored. 

Lord  Justice  Mellish. — The  truth  is  that  in 
actions  for  small  sums  the  solicitors  never  incur 
any  expense  untU  it  is  actually  necessary. 

Mr.  Justice  Brett. — You  were  too  severe. 

The  Lord  Ghakcellor  only  said,  ''You  are 

entitled  to  the  judgment  of  the  Court  if  you 

pray  for  it."  With  great  severity  you  did  pray 

for  it,  and  you  had  your  prayer.    Now,  your 

opponent  ought  to  have  his  prayer. 

Their  Lordships  then  consulted  together,  and 

Lord  Justice  James  said : — We  are  of  opinion 

that,  having  regard  to  all  the  circumstances, 

and  particularly  to  the  change  in  the  system  of 

procedure,  what  occurred  was  really  an  accident 

which  could  not  well  have  been  avoided,  and 

*   that  there  has  been  no  default  on  the  appellant's 

part.    We  think,  therefore,  that  the  appeal 

ahoold  be  restored  without  any  costs.     The 

Comisel  for  the  respondent  was  really  warned 

by  the  Lord  Chancellor  that  an  application  of 

this  land  would  very  likely  be  made.    It  should 

have  been  acceded  to  at  once,  without  coming 

to  the  Court  at  all.* 

*  8ee  the  TimeSf  Kovember  20th,  1876. 


136  SUPRBMB  COURT  OF  JUDICATURE  ACT,  1876. 

ORDER  XXXVn, 

Rule  1.* 

{Witnesses  at  a  trial  to  be  examined  viv&  ooce 

in  open  Court.) 


Supreme  Court  of  Judicature, 
High  Court  of  Justice — Chancery  Divisiok. 

(Before  Sir  B.  I^Llldts,  Y.C.) 

D&emier  20thy  1876. 

PATTISON  V.  WOOLER. 

Inhere  a  This  was  a  suit  pending  at  the  beginning  of 

fnm^theruU  *^®  NoYembep  Sittings,  in  which  neither  a 
of  practice      replication  had  been  filed  nor  notice  of  motion 
to  pending      f^^  decree  given  on  the  2nd  of  November  last. 
*M»<*wa»  Dundas  Gardiner  applied  that  the  evidence 

refuted,  the     might  be  taken  by  affidavit,  with  liberty  to 
^^^ed\o     ^JTOSs-examine  in  Court,  on  the  ground  that 
leave it'open,   though  the  affidavits  were  not  filed  till  after 
tlt^a^f'  the  rule  as  to  continuing  suits  in  that  state  was 
the  application  laid  dowu,  the  greater  part  of  the  expense  of 
have  been        preparing  them  had  been  incurred  previoudy, 
opposed.         fljid  that  the  suit  was  one  which  could  be  con- 
veniently treated  in  that  way. 
Crossley  opposed  the  motion. 
The  Vice-Chancellor  held  that  the  role 
laid  down  must  be  applied  in  all  cases,  except 
where  some  substantial  reason  could  be  shown 
to  the  contrary.    There  was  no  such  reason  in 
the  present  case ;  but  the  costs  would  be  reserved 
in  order  to  leave  it  open  at  the  hearing  to  show 
that  the  case  was  one  in  which  the  defendant 
ought  to  have  assented  to  the  motion.t 

♦  See  Charley's  «  Judicature  Acta,"  p.  448. 
t  See  the  Weekly  Kotee,  December  26tb,  1876* 
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EULE  2.* 


(Ordering  attendance  qf   Witnesses  for  cross- 

examination  upon  any  Motion^  Petition 

or  Summons.) 


SUFBBHB  OOXTRT  OF  JuDICATUBE. 

High  Coukt  of  Justicb. — Chancbrt  Divisiok. 

(Before  the  Master  of  thb  Bolls.) 
Deemher  9th,  1875. 

In  Be  NAHTYGLO  AND  BLAINA  IBON  WORKS 

COMPAKY. 

This  was  a  notioe  to  rectify  the  register  oiJ>^^  <ffi*Mot 

.%  be  given  to 

the  company.  eron^examine 

.  Crossley  for  the  motion.  ^c^'m  *** 

Boxburghy  for  the  respondents,  asked  \h^t  interioeutwy 
the  motion  might  stand  over,  and  that  he  might  ]^^^^^ 
be  at  liberty  to  cross-examine  the  applicant  in  can  only  be 

/^,w*«  n^^wf  ordered  to  be 

open  Conrt.  ^^  attendance 

The  Maater  of  the  Eoixs  : — I  cannot  give  f<^^  <^«w*- 

•  ,  •  -A  •  rT     J.  examination, 

leave  to  cross-examme  a  witness  m  open  Ck)urt  if  a  appear 
upon  an  interlocutory  application.  All  I  can  do  »»*«*»*«'V« 
is  to  direct  the  witness  to  be  in  attendance,  that 
he  may  be  questioned  if  it  appear  necessaiy.  f 


*  See  Charley's  *<  Jadicatnre  Acts,"  p.  449< 
t  See  the  NoUe  of  Caoce,  Deo.  URih,  1875.. 
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ORDER  XXXVIII. 
Rule  1.* 

{Consent/or  taking  Evidence  by  Affidavit.) 


Supreme  Court  of  Judicature. 
High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Ghablbs  Hall,  Y.G.) 
December  ^th^  1876. 

THE  KEW  WESTMINSTER  BREWERY  COMPANY 

V  HANNAH. 

The  eofuent         This  was  a  motion  by  the  defendant  in  a  suit 

^xd^ee^hy      pending  at  the  time  of  the  coming  into  opera- 

afflda^muet  tJon    of  the  Judicature  Acts,  which  had  not 

eaneent  in       proceeded  as  far  as  replication  or  notice  oi 

wntttiff,         motion  for  decree,  that  a  notice  of  trial  under 

the  new  practice  given  by  the  plaintiffs  to  the 

defendant  might  be  set  aside,  on  the  ground 

that  the  plaintiffs  had,  as  the  defendant  alleged, 

consented  to  take  the  evidence  in  the  cause  by 

affidavit^  and  to  go  to  a  hearing  under  the  old 

procedure. 

Horton  Smithy  who  moved  for  the  defendant, 
contended  that  it  appeared  from  correspondence 
between  the  parties  that  the  plaintiffs  had 
consented. 

Cooksouy  Q.  C.y  and  Wliitehorne,  for  the  plaintiff 
company,  denied  tliat  they  had  consented. 

Hall,  Y.C,  said  that  as  there  appeared  to  be 
a  misunderstanding  between  the  parties,  he 
considered  that,  in  order  to  show  such  a  consent 
as  that  required  by  Order  XXXVIII.,  Rule  1, 

•  See  Charley's  «  Judicature  Acts,*'  p.  460. 
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there  must  be  a  written  consent  in  writing,  and 
it  oould  not  be  inferred  merely  from  correspon- 
danoe  between  the  parties.* 

OEDER  XL. 

Rule  3.t 

{Setting  down  Action  an  Motion  for  Judgment 

when  Judge  abstains  from  directing  any 

Judgment  to  be  entered.) 


Supreme  Oourt  of  Judicature. 

High  Court  of  Justice. — Queen's  Bench 

Division. 

{SittiiigiB  Ml  Sanco,  beforo  the  Lobd  Chibf  Justiob,  Mr. 
JoBtioe  MsLLOBy  and  Mr.  Justice  Quain.) 

November  I6th,  1875. 
LINDSAY  V.   CUNDT. 

This  case  was  tried  on  the  4th  and  5th  The  motion  for 
November,  before  Mr.  Justice  Blackburn  andttX'J^n 
a  Special  Jury.    His  Lordship  did  not  enter  ^^•'»''  <^<^  »'* 

.  J  .  a  paper  after 

judgment.  the  eates  in 

Thesiger,  Q.(7.,  on  behalf  of  the  plaintiff, '^  «^  ^'^^^ 
now  moved  to  enter  judgment  under  Order  XL. 

The  requisite  notice  having  been  given, 

Giffardf  Q.C.,  appeared  on  behalf  of  the 
defendant. 

By  Order  XL.,  Rule  3,  the  action  is  in  this 
case  to  be  set  down  on  motion  for  judgment, 
and  notice  thereof  is  to  be  given.  Their  not 
being  any  paper  in  the  Common  Law  Divisions 
ol  the  High  Oourt  of  Justice  in  which  such  a 
case  could  be  set  down,t 

*  See  the  Weekly  Notee,  December  18th,  1875,  and  Weekly 
Reporter  of  same  date.  The  report  in  the  Ifotee  of  Caeet, 
December  25th,  1875,  relates  to  a  different  part. 

t  See  Charley's  *'  Jndicatare  Acts,"  p.  467. 
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Thesiger,  Q.C.,  aaked  for  directions  on  the 
point. 

The  Lord  Chief  Justice  said  that  as  there 
was  no  paper  in  which  such  a  case  could  be  set 
down,  and  as  the  present  Court  was  only  a 
Division  of  the  High  Court,  and  ought  not 
to  lay  down  a  rule  which  would  regulate  the 
practice  in  the  other  Divisions^  a  meeting  of 
the  Judges  of  the  other  Divisions  would  be 
called  to  arrange  for  a  paper  in  which  such 
cases  should  be  entered.  In  the  meantiine, 
however,  Mr.  Thesiger  might  take  it  that  he 
had  made  the  necessary  motion,  and  that  the 
case  would  be  entered  in  the  paper. 

The  Lord  Chief  Justice  then  observed  that 
the  new  practice,  whatever  might  be  its  possible 
advantages,  would  certainly  lead  to  great  prac- 
tical inconveniences.  As  motion  must  be  made 
generally  in  all  cases,  and  notice  must  always 
be  given  of  the  motion,  both  parties  would  have 
to  attend  in  the  first  instance,  and  then  there 
must  be  some  list  or  paper  of  the  cases  to  be 
heard,  which  would  soon  be  crowded  with  a 
great  accumulation  of  causes,  and  that  would 
lead  to  great  delay  and  inconvenience  to  the 
suitors;  whereas,  under  the  old  practice,  in 
many  cases  the  motion  was  refused,  and  the 
plaintiff  was  at  once  at  liberty  to  proceed  to 
judgment,  and  the  new  trial  paper  only  con- 
tained the  names  of  cases  in  which  the  rule  nisi 
had  been  granted.  However,  the  Judges  would 
take  time  to  consider  and  consult  as  to  the 
practice  to  be  adopted."* 

•  See  the  Tims,  November  16th,  1876,  and  NoYcmber 
ISfib,  1876. 
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Quben's  Bench  Diyisiok. 

(Before  Mr.  Justice  Blacxbubn,  Mr.  Justice  Mellob, 
and  Mr.  Justioe  QuAnr.) 

Nwmber  Vlth^  1875. 
LIKDSAT  V.  CUNDY. 

Mr.  Jnstioe  Blacebubn  now  announoed  tliat 
the  Judges  had  lesolved  that  the  oases  under 
the  new  Bnles  should  be  entered  in  their  order, 
after  the  oases  in  the  New  Trial  Paper.  The 
setting  down  of  the  case  would,  in  fact,  be 
equivalent  to  the  obtaining  of  a  rule  nisi  under 
the  old  praddoe.* 


Queen's  Bench  Division. 

Dumber  IZth,  1876. 

On  application  by  counsel  to  know  when  the 
inotions  for  judgment  under  the  new  system 
would  be  taken,  Mr.  Justice  Blackburn  said,  he 
bad  announced  during  the  last  Sitting,  that  the 
motions  for  judgment,  which  were  really  like 
nles  for  new  trials  (the  leave  to  move  amount- 
ing to  the  rule  nisi  under  the  old  system)  would 
be  entered  in  the  New  Trial  Paper,  and  come 
on  in  their  order  after  the  pending  new  trials.f 


*860  the  TVmM,  November  I8tb,  1875. 

t  See  the  TVirm,  December  14th,  1875,  where  the  reporter 
adds :  **  The  new  Order  provides  generally  (Order  XL.),  that 
the  judgment  of  the  Conrt  ahaU  be  obtained  by  motion  for 
judgment*  of  which  notice  in  to  bo  given  to  the  other  side, 
n  u&t  the  opposite  party  in  all  cases  will  have  to  attend  in 
the  first  instance;  and,  on  the  one  hand,  the  case  will  be  fullj 
diadoaed;  and,  on  the  other  hand,  if  the  application  is 
nted,  tiie  applicant  will  always  have  to  pay  we  costs  of 
thDo^Mite  piurty," 
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BULE  11.* 

{Power  to  apply  at  any  stage  of  action  for  such 
order  as  party  applying  may  be  entitled  to.) 

See  Order  XXIII.  and  Turquand  t^.  Wilson 

reported  under  it. 


ORDEE  XLn. 

BuLE  Id.f 

{Immediate  execution,) 

Supreme  Court  of  Judicature. 
High  Court   of  Justice. — ^Exchequer 

DiVIBIOK. 

Third  Divisional  Court. 

murray  and  wife  v.  infield. 

Exemtion  in        This  was  an  action  for  libel.     The  defendant 

JttwA^  pleaded  "Not  Guilty;"  and,  secondly,  that  the 

tiee  directed     alleged  libel  was  a  fair  and  correct  report  of 

\mfMdiau       certain  proceedings  in  a  pubKc  Court  of  Justice 

^^ndUr^        — *^  ^^»  before  the  Hove  Bench  of  Magistrates 

'  — (md  was  made  bona  fide  and  without  malioe. 

The  jury  found  a  verdict  for  the  plaintiffit — 

damages,  £100  ;  expressing  the  opinion  that  it 

was  not  an  accurate  and  impartial  report.     The 

foreman  afterwards  said  that  they  would  have 

added  that  there  was  gross  carelessness. 

Mr.  Baron  Huddlestone  said  he  would  direct 
a  verdict  to  be  entered  for  the  plaintiflfe  for  £100, 
and  give  judgment  under  the  new  procedure 
for  them  for  that  amount. 

•  See  Charley's  *«  Judicataro  Acts,"  p.  461. 
t  See  Id.,  p.  473. 
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His  Lordship  also  said  ihat^  althongh  he 
was  now  able  to  order  immediate  ezeoation^  he 
would  adopt  the  old  praotioe  and  give  ezeoution 
in  fourteen  days.* 


I 


Third  Divisiokal  Cottrt. 

(Sitfcizigs  at  Nisi  Friut,  at  Guildhall,  before  Baron  Pollock 

and  a  Cowcon  Jubt.) 

Ifovemb^r  26th,  1875. 
TAYLOR  f>.   SHERLBT. 

This  was  an  action  for  alleged  breach  of 
agreement  with  regard  to  the  sale  of  a  horse. 
The  defendant  denied  the  breach. 

Taffaurd  Salter,  Q^C,  Lord,  and  Ohannell 
appeared  for  the  plaintiff;  Ook,  0.0.,  and 
SoracB  Browne  for  the  defendant. 

The  plaintiff  was  a  lieutenant  in  the  10th 

Hussars,  and  the  defendant  was  a  horse-dealer 

at  Twickenham.   In  February  last  the  plaintiff, 

who  was  then  stationed  at  HounsloWy  wanted  a 

horse  for  the  regimental  and  some  other  races. 

On  passing  the  defendant's  premises  he  saw  a 

horae  being  exercised,  which  he  thought  would 

soit,  and  he  entered  into  negotiations  with  the 

defendant  for  its  purchase.    For  certain  of  the 

nces  it  was  necessary  that  a  horse  should  have 

a  hunter's  certificate  from  the  master  of  the 

Queen's  hounds,  and^  according  to  the  plaintiff's 

statement^  thedefendant  agreed  to  furnish  such 

a  oertifioate  for  the  horse  in  question.     It 

^ypeared  that  under  such  circumstances  the 

Mller  sometimes  took  a  lower  price  on  condition 

*  See  the  JImM,  Kovember  6th,  1875. 

10 
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ef  haymg  a  sluore  of  what  th<9  horse  won,  but 
the  plfliiitiff  wished  to  buy  the  horse  out-ond- 
oat,  and  the  mxm  of  £80  was  agreed  upon. 
The    horse  was  sent    home  with    a   reeeipt 
describing  him  as  a  chestnut  gelding,  with 
pedigree  unknown,  and  stating  that  the  plain- 
tiff took  him  as  he  stood,  without  any  condition 
whatever.     Some  days  afterwards  the  plaintiff 
asked  for  the  certificate,  but  the  defendant 
denied  that  he  had  made  any  promise  to  supply 
one.    Thereupon  the  plaintiff  requested  him 
to  take  back  the  horse,  but  he  declined  to  do 
00,  and,  after  some  correspondence  on  the  sub- 
ject, the  horse  was  sold  for  £27  at  Tattorsall's 
in  July  last* 

The  defence  was  that  no  contract  was  made 
to  give  a  hunter's  certificate,  and  that  the 
plaintiff)  in  saying  so,  misunderstood  the  effect 
of  the  conversation  at  the  time  of  purchase. 
The  defendant  said  he  distinctly  told  Lieu- 
tenaat  Taylor  that  he  had  only  hunted  the 
horse  twice,  but  that  if  it  were  taken  out  four 
times  more  with  the  hounds  it  would  be  quali- 
fied for  a  certificate,  and  there  would  be  time 
for  that  before  the  races  commenced. 

The  jury  returned  a  verdict  for  the  plaintiff 
— damages  £25. 

Following  the  old  practice,  the  Judge  gave 
execution  in  fourteen  days.* 


*  See  the  Times,  Noyember  26th,  1S76. 
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4 

OEDER  XUV. 

EULE  2.* 

(Writ  of  Attachment  not  to  issue  exe^t  on  kof^e 
to  be  applied  far  on  notice  to  the  Opposite 
Party.) 


SupREicB  Court  of  Jttdigatdrs. 

High    Court   of  Justice. — Chancery 

Division. 

(Before  Sir  Crarlss  Hjill,  Y.C.) 
ybpember  5th,  1875. 

OARLINO  V.  ROTDS. 

This  was  a  pending  suit  in  whioh  replication  -^^  (^j^*^ 
had  not  been  filed  or  notice  of  motion  given  ^^Ti^Tj^wrffi- 
hefore  the  Judicature  Acts  came  into  operation.  *^^  i^^e, 

,  .,  •  !_•  -I  T        attachment 

and  was  consequently  one  m  which,  according  may  istue 
to  the  general  directions  given  by  the  Judges  •»»»^/A*«W 
of  this  Division^  the  proceedings  were  to  con-  out  notice  ^- 
tiaue  up  to  one  or  other  of  those  steps  under/?"*  thej^^^ 

*^         .  ^  of  replxeatxon, 

the  old  practice.  • 

The  defendant  was  in  default  for  not  having 
answered,  and  the  plaintiff  was  desirous  of 
iflsuing  an  attachment  against  him  according 
to  the  old  practice — 1.«.,  without  notice.  The 
record  and  writ  clerks,  however,  declined  to 
issue  the  writ  under  ihid  old  practice,  because 
Order  XLIV.,  Eule  2,  had  varied  the  old  prac- 
tice, having  provided  that  "  no  writ  of  attach- 
ment should  issue  without  the  leave  of  the 
Court  or  a  Judge,  to  be  applied  for  on  notice 

*  See  Gharle/B  <<  Jadicatore  Acts,"  p.  482.  ^ 
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to  the  party  against  whom  attachment  was  to- 
be  issued.*' 

Whitehorne,  for  the  plaintiff,  accordingly 
applied  for  the  direction  of  the  Conrt  that  the^ 
attachment  might  issue  under  the  old  practice. 

The  YicE-CuANCELLOR  said  this  was  a  matter 
of  importance  as  affecting  the  liberty  of  the 
subject,  and  that  he  would  consult  the  other 
Judges  before  answering  the  application. 

November  6^A,  1875. 

This  morning  hisLoBDsmp  said  that  having 
consulted  the  other  Judges  he  was  prepared  to 
direct  that  a  writ  of  attachment  for  want  of 
answer  might  issue  without  notice  under  the 
old  practice. 

Probate,  Divobcb,  and  Admiralty  Division^ 

Pbobate  Business. 

(Before  the  Presidezit,  Sir  J.  Hannbn.) 
November  letk,  1875. 

baigent  V.  baigent. — IN  thb  goods  ov  thomab- 

baigent. 

Before  making     Thomas  Baigent,  late  of  Windlesham,Surrey, 
for  af  iS  by  his  wiU  dated  the  29th  of  September,  1871, 
ment  on  tJu     appointed  his  nephew,  Benjamin  Baigent,  liis 
eon^emptj        Bol®  exccutor.     After  the  testator's  death,  his 
notice  of  the    ^j^  Thomas  Baigent,  obtained  possession,    of 
must  be  given  the  will,  and  refused  to  hand  it  over   to   the 
Vb^aff^ted    ^^cecutor,  who,  on  the  15th  of  October,  1875, 
by  the  attach^  obtained  from  the  Probate  Registry  a  subpoena, 
Iheproeee^g  Under  the  20  and  21  Vict.  c.  77,  s.  23,  calling' 
may  have        upon  Thomas  Baigent  to  bring  the  will  into 
mmeed  before  the  registry  within  eight  days ;  but  he  failed,  to 

*  See  the  Txmet^  November  8th,  1875 ;   Weekly  Beport^r 
Norember  13th,  1875  ;  and  Weekly  Notes  of  the  eazae  datel 
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-obey  the  order  on  the  affidavit  of  non-prodno-  the  judUatm^ 
tion  of  the  mil  and  non-appearance  to  the  wtoopn^wnm 
subpoena.     The  will  had  not  been  produced. 

Searle  now  moved  for  a  rule  nhi  for  an  attach- 
ment against  Thomas  Baigent  on  the  ground  of 
oontempt.  [Hannen,  P. — ^Are  not  rules  nm 
abolished  by  order  LIII.,  Eule  2  P]  This  pro- 
^oeeding  was  commenced  before  the  Judicature 
Acts  came  into  operation.  On  the  5th  No- 
vember the  President  of  the  Division  made  an 
order  under  the  powers  of  the  Judicature  Acts 
providing  that  all  suits  and  proceedings  com- 
menced before  the  Acts  came  into  operation 
should  be  conducted  under  the  old  ^rules  and 
procedure  unless  otherwise  ordered.  Therefore, 
nmder  t&e  order  the  Court  has  made  the  old 
procedure  will  apply.  [The  Pbesident  :  Has 
notice  been  given  of  this  motion  ?]  It  did  not 
flo  appear  on  the  paper,  but  it  was  not  usual. 

HAimEir,  J. — ^This  is  an  incidental  matter 
which  I  djiJ  not  intend  to  include  when  I  made 
the  order  that  aU  causes,  matters,  an^d  proceed- 
ings transferred  from  the  Court  of  Probate  to 
the  High  Court  should  be  continued  and  con- 
dnded  in  the  same  manner  as  they  would  have 
been  continued  and  concluded  in  the  Court  of 
Probate.    The  case  fells  within  the  express 
enactment  of  Order  XLTV.,  Rule  2,  that  "no 
writ  of  attachment  shall  be  issued  without  the 
leave  of  a  Court  or  a  Judge,  to  be  applied  for 
on  notice  to  the  party  against  whom  the  attach- 
inent  is  to  be  issued.''    No  notice  of  this  appli- 
cation appears  to  have  been  given,  it  having 
I^een,  doubtless,  assumed  that  the  Court  would 
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ft 

in  the  first  instance  grant  a  rule  nisi,  I  there- 
fore direct  that  notice  be  given  to  the  party  to 
be  affected  bj  the  attachment  before  the  appU- 
cation  is  made."* 


OEDER  L. 

EULE  l.t 

{An  Action  not  to  abate  by  the  Death  of  a  Party)' 


Supreme  Court  of  Judicature. 

High    Court    of     Justice. — Chancery 

Division. 

(Before  Sir  Chables  Hall,  V.C.) 
November  IIM,  1876. 

In  Re  JAMES  ATKINS*  ESTATE. 

On  death  of  a  This  was  a  petition  for  payment  but  of  a 
jofo^^io^  fund  paid  into  Court  under  the  Lands  Clauses 
Chaneeiior  Consolidation  Act,  1845,  to  a  person  claiming 
that  the  to  be  absolutely  entitled  to  it.  After  an  order 
petition  thtnOd  j^^j  \)QQn  made  directinir  certain  inquiries,  and 

be  eonttnued  ,  ...  .  . 

by  her  pending  those  inquiries,  the  sole  petitioner  died,^ 

exeeutore.        having  by  her  will  devised  all  her  real  estate 

to  her  executors.     The  wiU  having  been  proved, 

Strickland  applied  for  an  order  to  amend  the 

petition  by  stating  the  death  of  the  petitioner 

and  substituting  her  executors  as  petitioners. 

He  submitted  that  it  appeared  from  Order  L. 

of  the  new  Eules  of  Court  under  the  Judicature 

Acts,  that  the  petition  could  not  be  revived 

under  the  old  practice,  bs  ia  In  re  Slagoll, 

Weekly  Notes,  1867, 179 ;  15  W.  E.  974,  and 

*  See  the  Weekly  JReporter,  November  20th,  1875 ;  Zttw 
Timee,  December  11th,  1876 ;  Weekly  Notes,  November  27th,. 
1875  ;  and  Notes  of  CMes,  November  20th,  1875. 

t  See  Oharley'B  <*  Judicatare  Acts,*'  p.  494. 
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lie  referred  to  In  re  Wilkinfon's  Settled  Eetatee 
(Law  Rep.  9  Eq.  71.) 

The  Yice-ChaiiceliiOB  ssid  tliat  he  oontU 
not  give  leave  to  amend,  iha  oider  ooa  the 
petition  haying  already  been  made,  and  thaze 
was  no  abatement  under  the  new  praotioe ;  but 
that  he  had  no  difficulty  in  ordering  that  the 
petition  should  be  continued  and  carried  on 
by  the  executors  of  the  laite  petitioiier,  the 
necessary  evidence  being  of  course  produced.* 


Ohancert  Division. 

(Before  Sir  Ohables  Hall,  Y.O.) 
Hfovember  25M,  1876. 

CSANB  V  LOFTUS. 

This  was  a  suit  in  which  a  decree  had  been  AmUin 
made  in  1872.     The  sole  defendant  died  m^^J^^^ 
March,  1875,   and   an   application    was   uoyt^*^^^*^^ 
niade  on    behalf    of    his  executors    for    the^^/^.A/*' 
dueddon  of  the  ludi^e  as  to  revivor.  ^"^Tf^^ 

'^      ^      ,  ,        Court  of 

Crossletf^  for  the  applicants. — ^Your  lordship's  Jud%eatur$ 
direction  as  to  pending  causes  seems  to  leave  it  ^J^'pJ^fo,^ 
doobtfiil  whether  we  should   revive  this  suit  revived 
aocording  to  the  old  practice  by  an  ordinary *^ou^ 
ode-bar  order,  or  make  the  application  under  practice. 
Order  L.    It  is  appttibiended  that  applications 
under  that  Order  must   be  made  in  Court. 
When  the  Orders  contemplate  applications  to 
the  Judge  at  chambers,  they  contain   express 
words  to  that  effect. 

Hall,  Y.C. — ^I  do  not  see  why  the  application 

*  See  the  Weeklff  Notee^  Kovember  20th,  1876  ;  Weekly 
Jieporter,  of  the  same  date ;  aud  Ifotee  of  Caeee^  November 
370, 1876. 
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Bhould  not  be  made  at  ohambers;  and  I  do 
not  wish  to  be  understood  as  enoouraging  snob 
applications  as  this  being  made  in  Oonrt  In 
this  partioolar  case  you  may  take  the  common 
order  to  revive  nnder  the  old  practice."*^ 


Bulb  4.t 

{Order  ea  parte  for  Proceedings  to  be  continued 
against  New  Party.) 


supbeme  gottrt  of  judicature. 

High  Court  op  Justice.— -  Chancery 

Division. 

(Before  the  Mastbb  of  thb  Bolls.) 

November  29th,  1875. 

ROFFEY   f?  MILLER. 

Wheref  under      jj^  j.^  g^^.  ^^  administration   decree  had 

the  new  BuleSf  -,.,.- 

an  order  is  to  been  obtained  against  the  trustees  of  a  will 
ex^parUMi  ^^^  ^^  subsequently  retired.  New  trustees 
application  to  had  been  appointed,  and  an  ex  parte  appUcation 
Judge! the       ^^^  ^^^  made  to  continue  the  suit  against 

application       them. 

made  in  Court,  Crosskjff  f  or  the  plainti£Es,  said  that  the  order 
**^*^^^^-^  might  be  made  either  under  the  old  piBctioe 
obtained.  as  regulated  by  the  statute  15  &  16  Yiot.  c.  86, 
^&T^8-  52,  or  uuder  Order  L.,  Rule  4,  which  pro- 
in  Court  for  yidos  for  the  Order  being  obtained  ex  parte  on 
continue  the  application  to  the  Court  or  a  Judge. 
proceedinge         Jbssel,  M.E.— You  can  get  the  order  at  the 

aaatnet  new  . 

trueteeethe     Order  of  course  office.     It  is  unnecessary  for 
"^^f^""  the  application  to  be  made  in  court.     Wher- 

•  See  the  Weekly  Reporter,  December  4th,  1875. 
t  See  Gharle/8  **  Judicature  Acts,"  p.  497. 
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ever  the  new  rules  direct  an  ex  parte  applioa*  ^^  *'  '*V 

,  \  oraer  oj  eouT9€ 

tion  for  an  order  to  be  made  to  a  judge  it  does  office, 
not  mean  that  jon  are  to  apply  in  oourt ;  the 
applioation  for  an  order  of  course  is  equally  an 
application  to  me.    By  obtaining  it  there  you 
will  save  one-fourth  of  the  expense.* 


OEDEE  LI. 

EULE   l.t 

(Tranrfer  of  Action  from  one  Judge  to  another  of 
the  Chancery  Division  by  the  Lord  Chancellor.) 


SuFBEME  Court  of  Judicature. 
Court  op  Appeal,  Lincoln's  Inn. 

(Before  Jambs,  Msllmk,  and  Baooallat,  L.  JJ.) 
Novembtr  6th,  1875. 

Be  HUTLEY,  DBARDS  f?.  PUTT. 

In  this  case  an  administration  summons  had  ^,^^f^^ 
been  taken  ont,  before  the  Supreme  Court  of  no  jurisdietion 
Judicature  Acts  came  into  operation,   hefore^^^^y^^^y.^ 
Bacon,  V.C,  and    another  summons  for  the  «««<  instUuud 
administration  of   the  same  estate  had  been  chancer^ 
taken  out  before  Hall,  V.C.  ^f/j^  j^ 

Bathurst  now  applied,  with  the  consent  oi  Aeueame 
aU  parties,  for  an  order  to  transfer  the  V^^/Zif^"^^ 
ceedings  pending    before    Bacon,    V.C,    to  Court  of  one 
Hall,  V.C.    The  consent  of  both  jndges  had  cwc/^r  to 
been  obtained  to  the  appKcation.  *^^^ 

Lord  Justice  Mbllish. — ^We  have  no  juris-  The  Lord 

■  ""  Chancellor 

*  See  the  Jfeekly  Reporter^  December  11th,  1875;  and 

Wmklf  Ketee,  December  4th,  1876. 
t  SeeCShariey's  <<  Jodicatue  Acts,"  p.  499. 
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afotfskas        diotion  now  to  make  an  order  for  a  transfer; 

jurtsdtctuin  to  i  «  i.      I-l 

make  such  an  that  power  has  been  taken  from  ns  by  the 
S^i^for  Supreme  Court  of  Judicature  Act,  1873.  We 
it  should  b0  are  no  longer  Judges  of  the  Court  of  Chaa- 
ucnt^^  <^^'  ^^  applioation  must  be  made  to  the 
Lo&D  Chancbllob,  who  alone  has  junsdiotioii 
to  make  such  an  order. 

Lords    Justices    Jakbs    and   Bagoaluly 
concurred. 

Later  in  the  day,  Baihurat  renewed  hia 
applioation,  and  argued  that  Order  LI.,  Bule  1, 
which  provides  that  any  action  or  actions  may 
be  transferred  from  one  Judge  to  another  of 
the  Chancery  Division  of  the  High  Court  of 
Justice  by  an  order  of  the  Lord  Chancellor^ 
did  not  apply  to  suits  instituted  in  the  Conit 
of  Chancery  before  the  Supreme  Court  of 
Judicature  Acts  came  into  operation,  but  that 
as  to  such  suits  an  order  for  transfer  could  be 
made  by  the  Court  of  Appeal,  in  the  absence 
of  the  Lord  Chancellor. 

Their  Lordships,  however,  were  of  opinion 
that  the  Lord  Chancellor  alone  had  juris- 
diction to  make  the  order  asked  for.* 


Supreme  Court  of  Judicature. 
Court  of  Appeal,  Lincoln's  Inn. 

^fiefore  Lord  Justice  Jambb,  Lord  Justice  Hellish,  Baron 
B&AMWBLL,  and  Mr.  Justico  Bkett.) 
November  lOM,  1875. 

In  the  course  [of  the  morning  Lord  Jusiioe 
James  announced  that^  with  respect  to  transfers 


*  See   the  Law  Timee,   November  20th,  1875; 
November  6th,  1875 ;  ITeekly  Notes,  November  ISth,  1876  ; 
and  Notee  of  Caeee^  of  the  same  date. 
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&om  one  Judge  to  another  of  the  Ohanoery 
BiTiaion,  if  both  parties  oonsented,  they  might 
send  in  an  application  to  the  Lord  Chanoellor's 
SeGretaiy  for  hia  written  consent.* 


CouBT  OF  Appeal,  Lincoln's  Inn. 

(Before  Jambs,  Mbllish,  and  Baooallat,  L. JJ.) 
November  Sth,  1875. 

In  Re  boyd's  trust. 
W.  W.  Karslake  applied  for  an  order  to  ^^  ^^-* 
transfer   this   petition  from    Yioe-'ChAUoeiloT  applies  to  the^ 
Malins  to  Vice-Chancellor  Hall,  and  sah-%^/^^'f 

.  ,  ,  ,        '  ,  Fem%ofu  as 

mitted  that  the  decisions  of  their  Lordships  on  well  as  to  ther 
Friday  last,  In  Re  Hutley,  that  they  had  no  ^^^/"^ 
jmisdiction  to  order  the  transfer  of  proceedings 
from  one  Judge  to  another  of  the  Chancery 
Division,  applied  only  to  the  proceedings 
specially  mentioned  in  Order  LI.,  Bnle 
1.  viz.,  to  "any  action  or  actions,*'  ^rhich 
petitions  were  not.  That  Order  being  silent 
as  to  petitions,  the  old  practice  must  prevail 
aooording  to  the  introductory  note  to  the  Orders : 
—**  Where  no  other  provision  is  made  by  the 
Act  or  these  Bules,  the  present  procedure  and 
practice  remain  in  force/'t 

Loid  Justice  Mbllish  said  that  there  was 
no  difference  in  this  respect  between  a  proceed- 
ing by  petition  and  by  suit,  all  Chancery  juris- 
diction, except  that  which  was  purely  appellate, 
having  been  transferred  from  the  Court  of  Ap- 
peal to  the  High  Court  of  Justice.  They  had 
no  longer  any  original  jurisdiction,  and  the  ap- 

*  SeetheXtfir  Tiimst  Noyember  20th,  1875,  and  TitMs^ 
HoTonberlUA,  1876. 
t  Bee  GharUys  «  Jadicatiue  Acts,"  p.  271. 
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plioation  must,  therefore,  be  made  to  the  Lord 
Ghanoellor.* 


An  action  for 
damages  oom^ 
m&need  in  tho 
Chancery 
Division  will 
not  be  tranC' 
f  erred  to 
Mnothcr 
Divicion  of  the 
High  Court 
merely  on  the 
ground  that, 
being  a  case 
for  a  jury,  it 
would  be  more 
conveniently 
tried  in 
.another 
JHpieion, 


High  Court  of  Justice. 

(Before  the  Lord  Chancellor) 
Xovember  26M,  1875. 

CANNOT  V.  MORGAN. 

This  was  an  application  to  the  Lord  Chan- 
cellor,  under  Order  LI.,  Bule  1,  to  transfer  an 
action  from,  the  Chancery  Division  to  the 
Queen's  Bench  Division  of  the  High  Court. 

The      action     was     commenced    on     the 
11th  of  November,  1875,  and    the    indorse- 
ment   on  the    writ    stated  that    the    plain- 
tiff's   claim    was    for     damages   for    untrue 
representations    made    by  the    defendants  to 
the  plaintiff,  and  also  for  an  injunction  to  re- 
strain the  defendants  from  issuing  execution  on 
a  judgment  of  nolle  prosequi  for  costs  due  to 
them  by  the  plaintiff  in  an  action  in  the  Queen's 
Bench  between  the  same  parties ;  and  for  an 
injunction  to  restrain  the  defendants  from  issu- 
ing execution  for  costs  in  another  suit  com- 
menced in  1871.     It  appeared  that  in  February, 
1875,  the  plaintiff  had  commenced  an  action  in 
the  Coiu't  of  Queen's  Bench  against  the  de- 
fendants, alleging  the  same  cause  of  action  as 
in  the  present  case.     That  action  had  never 
reached  a  hearing,  but  had  been  discontinued 
by  the  plaintiff  on  the  30th  of  October,  the 
taxed  costs  amounting  to  £43.     These  costs 
had  net  been  paid. 

J.  Pearson f  Q.C.y  in  support  of  the  applii 


*  See  the  Times^  NoTember  9th,  1875 ;  and  Weekly  Notet 
Noyember  13th,  1875.  ' 
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tion,  said  that  the  question  in  dispute  "was  one 
which  ought  to  go  hefore  a  jury,  and  therefore  the 
action  could  be  more  oonveniently  tried  in  the 
Queen's  Bench  Division  than  in  the  Chancery 
Division.  But  in  reality  the  action  was  only 
brought  in  the  Chancery  Division  in  order  to 
escape  from  the  operation  of  the  rule  which,  under 
the  old  practice^  had  always  prevailed  in  the 
conunon  law  courts,  that,  where  an  action  had 
been  discontinued,  no  second  action  could  be 
brought  by  the  same  plaintiff  for  the  same  cause 
of  action  until  he  had  paid  the  taxed  costs  of 
the  first  action.  That  rule  could  probably  be 
still  acted  upon;  and  had  this  action  been 
brought  in  the  Queen's  Bench  Division  the  de- 
fendants would  have  been  entitled  to  have  all 
proceedings  stayed  until  the  costs  of  the  former 
action  had  been  paid. 

Lord  Cairns,  C,  said  that,  under  the  pre- 
flent  practice,  there  was  no  reason  why  an  action 
for  damages    should  not  be  brought  in  the 
Chancery  Division,  and  be  tried  there  before  a 
jury,  as  well  as  in  any  other  Division  of  the 
Court    His  Lordship  could  not  proceed  on  the 
supposition  that  a  trial  by  jury  would  be  con- 
ducted better  in  one  Division  than  in  another. 
It  would  be  contrary  to  the  iotention  of  the 
Act  of  Parliament  and  of  the  Bules  of  Court, 
and  would  be  imposing  a  fetter  on  the  right 
given  to  a  suitor  to  choose  the  Division  in  which 
he  would  bring  his  action,  if  an  action  were  to 
be  transferred  merely    because  some  persons 
might  think  that  another  Division  would  be 
more  convenient  than  the  one  which  the  suitor 
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had  seleoted.  There  might  be  very  good  reason 
for  an  application  to  the  Jndge  of  the  Chanoeiy 
Divisiony  to  whoee  Court  the  action  was 
atta<^ed,  for  an  order  to  sta j  all  prooeedings 
until  the  costs  in  the  former  action  had  been 
paid,  but  the  fact  that  these  costs  had  not  been 
paid  was  no  reason  for  transferring  the  action 
from  the  Division  to  which  the  plaintiff  had 
assigned  it.* 


BuLE  2.t 

(Transfer  of  Action  from  one  Division  to  another 
by  the  Dimsion  to  v)hich  it  is  assigned.) 

See  under  section  11  of  the  Supreme  Court  of 
Judicature  Act,  1875,  and  the  Case  there  cited. 

Supreme  Court  of  Judicature. 
High    Court  of  Justice. — Common    Plsas 

Division. 

ANON. 

November  12^A,  1876. 

Case  from  the  Herschelly  QM.y  made  an  application  with 
^n'^plwf  aT'  respect  to  a  case  in  the  new  trial  paper  in  the  Ex- 
Zancaster  chequer.  The  rule  had  been  obtained  in  the 
ComtZn  Fleas  ^^^  Court  of  Exchequer,  but  as  the  case  was  one 
j)ivUion,  from  the  Court  of  Common  Pleas  at  Lancaster,  it 
t^t  Division  was  assigned  under  the  Supreme  Court  of  Judi- 
tothejBxche^  caturc  Acts  to  the  Common  Pleas  Division. 

^ff^  Division^ 

as  the  rule  nisi  The  learned  counsel  said  it  was  thought  most 

'hadl^  ^'^^  convenient  that  the  rule  should  be  argued  in  the 

Exchequer,  and  aU  difficulty  could  be  avoided, 

*  Seethe  Law  Times,  Dec.  4tlL,  1876;  Veeklf  J^pori^r^ 
of  the  same  date  ;  Times,  Nov.  27th,  1875. 
t  See  Charley's  "  Judicature  Acts,"  p.  600. 
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indar  Ordst  IiI.,  Bnle  2,  hy  traiififeiring  tiie  oHttm^din  the 
«e  to  the  Exchequer  Diviaion,  mth  the  con-^^f 
Mnt  of  the  President  of  that  Division — ^that 
^ODtmt  in  this  ease  had  been  obtained. 
The  Lord  Chief  Justice. — ^We  can  have  no 
objection. 


ORDER  UL* 

{Motions  to  show  cause,  8fc). 

Supreme  Court  op  Judicature. 

HioB  Court  of  Justice. — Qubbw's  Bench 

Division. 

December  Uthy  1875. 

In  Be  PHILLIPS  AND  gill. 

The  Supreme  court  of  Judicature  Act,  1879,  Muie  nUi 
Fin*  Schedule,  Order  I.,  after  providing  for  Zllutt' 
the  commenoement  of  sessions  and  interpleader  at  arbitration 
proceedings,  by  Rule  8  enacts  that  "  all  other  ^ae  no  aettm, 
proceedings  in  and  applications  to  the  High  c^*>*^  «fP^ . 
Court  may,  subject  to  these  Rules,  be  taken  and  offainet  whom 
made  in  the  same  manner  as  thev  would  have  ?*  ^^f^^  **^ 

1^,,  -         -.  /^,.        ...i  bsengwento 

oeen  taken  and  made  m  any  Court  in  which  any  pay  the 
proceeding  or  application  of  the  like  kind  could  'ZTld. 
have  been  taken  or  made,  if  the  Act  had  not  Order  LIIL^ 

been  uftfiand  "  ^^  ^'  "^^^^^ 

wen  pasaea.  ^^^  ^  aetions. 

By  Order  LIII.,  Rule  2,  *'  no  rule  or  order 
to  show  cause  shall  be  granted  in  any  action, 
except  in  the  cases  in  which  any  application  for 
8tich  role  or  order  is  expressly  authorized  by 
theee  roles.**  By  Rule  3,  "  except  where  by  the 
practice  existing  at  the  time  of  the  passing  of 

*  See  Charley's  Judicature  Acts,"  p.  606. 
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the  Act  any  oider  or  rule  has  heretofore  been 
ex  parte  absolute  in  the  first  instanoe,  and 
except  where  by  these  roles  it  is  otherwise  pro- 
vided, and  except  where  the  motion  is  for  a  role 
to  show  cause  only,  no  motion  shall  be  made 
without  previous  notice  to  the  parties  affeoted  1 

thereby."  j 

In  the  present  case  disputes  between  the 
parties  had  been  referred  to  arbitrators  under  a 
clause  in  partnership  articles,  and  the  arbitrators 
awarded  that  Gill  should  pay  Phillips  a  sum  of 
money.  The  submission  having  been  made  a 
rule  of  Court, 

C,  Sail  moved  for  a  rule  nisi  calling  on 
Qill,  against  whom  the  award  had  been  made, 
to  show  cause  why  he  should  not  pay  the  sum 
awarded. 

The  Court  asked  whether  the  proceeding 
should  not  have  been  by  motion  after  notice, 

C.  Hall  cited  Order  I.,  Eule  3,  and  Order 
LIIL,  Eules  2  and  3,  pointing  out  that  Bule  3 
of  Order  UII.  referred  only  to  actionSy  which 
this  is  not;  and  that  Bule  3  of  the  same  order 
expressly  excepted  rules  to  show  cause  from 
the  provision  requiring  notice  to  be  given  to 
the  other  side. 

The  Court  held  the  mode  of  procedure  to  be 
right,  and  granted  the  rule  nisi.* 


*  See  Notes  ofCaws^  Deoember  18th,  1876;  and  WmH$ 
NoU9f  of  same  date. 
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OEDEE  UV. 

Rule  6  * 

(An  Appeal  from  a  judge  at  Chambers  in  the  ' 
Queen^e  Bench  Common  Pleas  and  Exchequer 
Dicisione  must  be  made  by  motion  within  eight 
days  after  the  decision  appealed  from.) 

Supreme  Court  of  Judicature. 
High  Court  op  Justice.^jommon  Pleas 

Division. 

(StttmgB  tn  J^afiA>,  before  Mr.  Jiutice  Gbotb,  Mr.  Justice 
DnncAK,  and  Mr.  Justice  AacHiBALD. 

Nbv^mier  Sth,  1876. 
SICKLES   r.  MORRIS. 

In  this  case  Bowen  applied  to  the  Court  under  On  the  stk 
the  Supreme  Court  of  Judicature  Acts  that  a  d^i^Tof  a 
motion  of  appeal  which  he  desired  to  make  might  •^t^'^x^ 

fill      -I  ^  I'll  11      Cndfnogrif 

stand  oyer.  The  learned  counsel  said  he  made  the  there  being  no 
application  because  the  appeal  was  from  a  Judge  ^*^  ^* 
at  Chambers^  and  the  Act  required  that  ^q  appeal  from 
motion  should  be  made  in  eight  days.     To-day  %a^^  t^ 
was  the  eighth  day,  and  there  was  no  chanoe  of  Oo^^t  (of 
ms  torn  m  the  list  bemg  reached.  <diowed  the 

Mr.  Justice  Grove  said  that  notice  must  be  ^pp^^^*^  on 
given  to  the  other  side.  affidavit  and 

Bowen  said  that  he  was  prepared  to  give  notice  f^^f  Jj^' 
at  once.    The  learned  counsel  added  that  he  motion  at 
had  an  affidavit  with  him,  which  under  ^^nw^and^ 
circumstances  perhaps  need  not  be  filed.  a^oumed, 

Mr.  Justice  Grove. — If  we  allow  motions  to 
be  taken  as  made,  without  affidavit,  we  shall  be 
introducing  a  very  lax*  practice. 

•  Bee  Charley'8  <<  Judicature  AoU,"  p.  513. 

11  ^ 
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Bawen. — ^My  affidavit  is  ready. 

Mr.  Justice  Grove. — ^If  it  is  filed  to-day 
and  notice  given,  the  motion  may  be  taken  to 
have  been  moved  and  adjourned ;  but  it  should 
be  imderstood  that  in  granting  indulgences  in 
teases  of  this  sort,  we  do  so  because  the  Act  is 
new  and  involves  a  new  procedure.  They  are 
not  to  be  taken  as  precedents  when  the  Act  is- 
known  and  acted  upon. 

The  Court  then  proceeded  with  motions  for 
new  trials.* 


Common  Fleas  Division. 

November  20th,  1875. 
TAYLOR    V.    JONES. 

A  motion  of  LunHey  Smith  moved  to  set  aside  an  order  of 
appeal  from  LusH,  J.,  at  Chambers,  setting  aside  a  writ  of 
a  Judge  at      prohibition  issued  out  of  the  Petty  Bag  Office. 

^^\tit       ^'  ^^^^  showed  cause. 

be  made  on  the     A  preliminary  objection  taken  to  the  motion 

\he  de^MwiT  ^^  *^*'  *^®  ^^y  i^8,med  in  the  notice  for  hear- 
the  sth  day     ing  the  motiou — ^viz.,  Monday,  Nov.  22 — ^was 

^un^tfT  *  ^^  ^^^f  *^®  order  appealed  from  having  been 
made  on  the  13th,  and  therefore  more  than 
eight  days  previously,  and  reference  was 
made  to  Order  LIV.,  Eule  6,  of  the 
Supreme  Court  of  Judicature  Act,  1875,  The 
answer  was  that  the  21st,  the  last  day  for 
hearing  the  motion,  being  a  Sunday,  the  de- 
fendant might  give  notice  that  the  motion 
would  be  heard  on  the  22nd,  according  to  Order 
LVII.,  Rule  3. 

*  See  the  Times,  November  9th,  1875. 
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The  CoXTRT  being  of  the  latter  opinion,  the 
oaee  was  heard  on  its  merits. 

The  question  was  whether  the  whole  cause  of 
action  arose  within  the  jurisdiotion  of  the  Lord 
Mayor's  Court. 

The  CoxjBT  held  that  the  contract  was  wholly 
made  in  the  City ;  and  the  whole  cause  of  action 
having  arisen  within  the  jurisdiction  of  the 
Lord  Mayor's  Court,  the  order  of  Lush,  J.,  was 
aflSrmed. 

Motion  refused.* 


OEDER  LV.t 
{Where  an  action  ia  tried hy  a  Jury^  the  costs  shall 
follow  the  event,  unless  the  Judge  at  the  trial, 
upon  good  cause  shewn,  shall  otherwise  order.) 


Supreme  Cou&t  of  Judicatube. 

High  Coubt  of  Justice. — ^Exchequeb 

Division. 

Thibd  Divisional  Court. 

(SHtingB  at  Nisi  FrtM,  before  Mr.  Baron  Hvddlestonb  and 

a  Common  Jury.) 

November  Vtth,  1875. 
JAMES  V.  NORTON. 

This  was  on    action    for    goods    sold   and  '^^J^^re  a  lady 

delivered.      The   defendant   pleaded    ^^l^^yQT^enudtTp^' 
indebted."  ^^  ^''**'- 

.  maker  9  biU^ 

George  Franas  and  Lumley  Smith  appeared  hut  refund  to 
for  the  pkintiff;  the  defendant  appeared  m^of^ai'tZn 

person.  for  the  amount 


*  See  thie  Not€M  of  CaseOy  December  4ih,  1876. 
t  See  Oharle/s  "  Jadicatare  Acts/'  p.  513. 
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rfiU  Htt  The  plaintiff  waa  Mrs.    Abrahaiu   James, 

agtZut  her  hy  Couit  milliiier  and  drees  maker,  canying  on 
^^''^'^JJ^  business  at  2,  Hanoyer-square,  and  the  de- 
action  ¥>4u  fendant  was  the  Hon.  Mrs.  Norton,  and  the 
JrSS^tS*^  action  was  brought  to  recover  £86. 198.  7d.  for 
judg$  dresses  and  millinery.    The  first  item  was  29 

S*^fvrtS!?*  guineas  for  a  black  velvet  dress,  made  in  August, 
that  the  eotts  1871,  and  sent  to  Scotland;  the  second  wajs  36 
*the  eveM,  guineas  for  a  Court  dress,  with  plume,  veil,  and 
flowers  for  the  hair,  furnished  in  May,  1872, 
on  the  occasion  of  Her  Majesty's  Drawing 
Boom.  There  were  also  charges  for  some  other 
articles.  A  sum  of  about  £10  was  also  claimed 
for  interest,  and  Mrs.  Norton,  although  dis- 
puting the  items,  offered  to  pay  if  the  plaintiff 
would  not  press  for  that  sum,  but  when  that 
was  waived  she  refused  to  pay  the  costs  of  the 
suit.  There  had  been  a  good  deal  of  corre- 
spondence between  the  parties,  but  Mr.  Francis 
said  he  would  not  iread  it  unless  he  was  com« 
polled. 

Mrs.  James,  who  was  called,  said  that  the 
charges  were  reasonable ;  and  other  evidence 
was  given  to  that  effect. 

Mrs.  Norton,  who  was  accommodated  with  a 
seat  below  the  Bench,  being  asked  by  the  Judge 
what  defence  she  had  to  the  action,  complained 
that  dressmakers  overburdened  with  business 
would  still  take  orders  and  promise  to  execute 
them  in  time,  instead  of  refusing  them,  and 
allowing  humbler  tradespeople  to  have  a  chance 
of  customers.  With  regard  to  the  black  dress, 
she  said  that  Mrs.  James  delayed  from  time  to 
time  finishing  it,  until  at  last  she  was  obliged 
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to  leave  for  Sootland  on  a  set  of  visitB,  and  thair 
she  never  saw  the  dress  until  she  returned  to 
London.  Mra  Norton  also  stated  that  the  blaok 
dress  was  to  be  25  and  not  29  guineas,  and  the 
Court  dress  was  to  be  30  instead  of  35  guineas, 
and  she  oomplained  of  these  overcharges.  She 
also  thought  that  because  she  was  not  a  regular 
customer  Mrs.  James  had  treated  her  disoour* 
teoualy  and  like  ^^  dust  under  her  feet."  She 
spoke  of  difficulties  that  had  arisen  as  to  the 
payment  of  the  jointure  under  her  marriage 
settlement,  and  said  that  as  she  never  would 
resist  any  honest  claim,  she  felt  insulted  by  the 
threat  of  l^al  proceedings,  and  determined^ 
although  very  iU,  to  adopt  the  painful  and 
disagreeable  course  of  coming  into  court. 

Mrs.  James  denied  that  she  ever  treated  Mrs. 
Norton  with  discourtesy,  and  said  that  she  paid 
every  possible  attention  to  customers  in  a 
superior  station.  She  abo  contradicted  the  de- 
fendant as  to  some  other  parts  of  her  evidenca 
Mrs.  Norton  admitted  to  Mr.  Erancis  that  she 
was  the  author  of  a  letter,  signed  **  Justitia," 
which  appeared  in  the  Morning  Past  of  the 
29th  of  October  last. 

The  learned  counsel  read  the  first  paragraph, 
commenting  upon  Lord  Brougham's  definition 
of  an  advocate's  duty. 

Mr.  Baron  Huddlestonis  did  not  see  the  rele- 
vancy of  the  quotation.  He  added  that  they  all 
knew  Mrs.  Norton  always  wrote  with  marked 
ability,  and  the  learned  counsel  might  as  well 
read  an  extract  from  one  of  her  beautiful  poems. 
R'ancis  said  his  reason  for  reading  the  letter 


164  SUPREME  COtJET  0^  ^rUDlCATURB  ACT,  1876. 

was  that  it  was  written  in  reference   to  this 
case. 

The  learned  Bakon  held  that  the  interest 
oonld  not  he  recovered,  and  left  the  jury  to  say 
whether  the  deductions  claimed  by  the  defendant 
ought  to  be  allowed. 

The  juiy  returned  a  verdict  for  the  plaintiff 
for  £74.  18s. 

Mr.  Baron  Huddlestone  said  he  should  give 
judgment  for  that  sum,  and  follow  the  old  prac- 
tice of  allowing  execution  in  14  days^  to  which 
he  supposed  there  would  be  no  objection, 

Lumley  Smith. — There  is  no  desire  to  put 
any  pressure  upon  the  defendant. 

Mr.  Baron  Huddlestone. — Mrs.  Norton  has 
handed  up  a  paper,  applying  to  me  under  the 
55ih  section  of  the  Judicature  Act  to  msikQ  an 
order  with  reference  to  costs.  That  section 
provides  that,  at  a  trial  by  jury,  costs  shall  fol- 
low the  event,  unless  on  an  application  niade 
at  the  trial,  for  good  cause  shown,  the  Judge 
shall  otherwise  order.  I  should  be  very  happy 
to  relieve  Mrs.  Norton  of  the  burden  of  paying 
costs,  but  I  can  have  no  personal  feeling  in  this 
matter,  and  in  the  discharge  of  a  public  duty  I 
feel  bound  to  say  that,  in  my  judgment,  no 
cause  has  been  shown  to  induce  me  to  make 
any  order  on  the  subject.* 


Sec  the  TimeSf  N'ovcmber  18th,  1876. 


&BP0RT8  OF  CASES.  165 

ORDEE  LVn, 

£l7LE   3,* 

{Act  duly  done,  where  the  time  for  doing  it  expires 

OH  a  Sunday^  if  done  on  the  day  on  which  the 

offices  shall  newt  he  open.) 

See  under  Order  LTV.,  Ride  6,  and  the  Case 
of  Taylor  v.  Jones  there  cited. 


OEDEB  L71L 

EULE  6.t 

(Power  of  the  Court  to  enlarge  the  time  for  taking 

any  proceeding,) 


Supreme  Court  op  Judicature. 
High  Court  of  Justice. — Cobimon  Fleas 

Division. 

(SittingB  tft  Banco,  before  Lord  Chief  Justice  Colb&idob, 
ICr.  Justice  Brett,  and  Mr.  Justice  Gbote). 
November  Sth,  1875. 

SHARROCK  V.   THE  LONDON   AND  NORTH- 
WESTERN RAILWAY  COMPANY. 

This  action  was  brought  in  the  County  Court  Thetime 

te,  «...  J  ,  enlarged  for 

reooYer  damages  for  injuries  caused  to  a  mare  appealing  to  a 

belongmg  to  the  plaintiff  through  the  negU-  ^^^^^^^^ 

genoe  (as  was  alleged)  of  the  company's  ser-  allowed  on 

TttntB.    The  mare  fell  down  an  embankment  Zu^^ 

at  the  company's  station  at  Southwaite  while  firdere. 

the  plaintiff  was  unloading  some  hay  from  a 

railway  waggon  on  a  siding  belonging  to  the 

company.     The  station-yard  was  full  at  the 

*  See  Charlejr's ''  Jndicatnre  ActB,"  p.  518. 
t  See  i>.,  p.  619. 
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tune,  and  the  plaintiff  took  his  mare  to  the 
place  where  the  accident  happened,  and  where 
the  embankment  was  unprotected  by  a  fence ; 
and  the  main  question  was  whether  he  did  so 
voluntarily,  or  by  the  direction  of  the  station-: 
master.    The  action  was  tried  in  June  last  by 
the  Judge,  without  a  jury,  when  his  Honour 
found  in  favour  of  the  plaintiff,  giving  him  £50 
damages.     There   being   no   appeal  from  the 
finding  of  a  County  Court  Judge  on  a  question 
of  fact,  the  company  applied  to  the  Judge  to 
sign  a  case  for  appeal,  on  the  ground  that  there 
was  a  question  of  law  to  be  determined.    The 
Judge  was  of  opinion  that  there  was  only  a 
question  of  fact,  and  refused  to  sign  a  case. 
On  the  3rd  of  November  the  Conmion  Pleas 
Division  refused  the  company's  application  for 
the  rule.* 

Under  the  old  system  there  would  have  been 
no  appeal. 

Serschelly  Q.C.f  said  he  had  been  in- 
structed under  the  new  system  to  make  an 
appeal  in  the  case,  and  he  now  applied  to  the 
Court  to  enlarge  the  time  to  a  week  beyond 
the  four  days  allowed  by  Order  LVIII.,  Rule  4. 
He  was  entitled  to  apply  either  to  their  Lord- 
ships or  to  the  Division  which  had  refused 
the  application,  or  to  the  Court  of  Appeal 
direct. 

Mr.  Justice  Brett. — There  would  have  been 
no  appeal  under  the  old  system. 

Serschelly  Q.(7.,  said  he  believed  an  appeal 

*  The  Gaao  wiU  be  found  folly  reported  in  the  Law  Ti/rnM 
lUfiwtty'SoY.  20th,  1876. 
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could  be  made  now  from  any  order  of  the 
Comi^  except  in  one  or  two  specified  cases^ 
where  the  appeal  was  from  an  inferior  Court,  or 
in  questions  as  to  discretion  of  costs. 

Mr.  Justice  Brett  cited  the  46th  section  of 
the  Supreme  Court  of  Judicature  Act,  1873,  by 
which  appeals  to  a  Division  of  the  High  Court 
from  a  County  Court  are  final,  unless  special 
leave  is  given  by  the  Division. 

Herschellj  Q.C.y  said  he  was  not  appealing 
from  a  County  Court.  He  was  making  a 
substantive  application  as  if  he  were  applying 
for  a  mandamm^  and  the  grounds  on  which  he 
applied  were  that  the  Court  of  Appeal  had 
made  no  arrangements  about  taking  motions, 
and  he  thought  this  application,  therefore, 
would  be  of  use. 
The  Court  acceded  to  the  application.* 

Court  of  Appeal,  Lincoln's  Inn. 

(Before  Lords  Justices  Jambs,  Mbllish,  and  Baggallat, 

and  Mr.  Justice  Bhbtt.) 

November  llth,  1875. 
SH.VRROCK  V,  THB  LONDON  AND  NO'RTH-WESTERN 

RAILWAY  COMPANY. 

Sersehelly  Q,C^  {Sutton  with  him),  on  be- 
half of  the  Company,  applied  ex  parte,  by 
way  of  appeal  from  the  Common  Pleas  Divi- 
sion, to  grant  a  rule  calling  upon  a  Coimty 
Court  Judge  to  show  cause  why  he  should  ^ 

not  sign  a  case  for  an  appeal.  The  applica- 
tion was  made  as  a  purely  interlocutory  ap- 
plication to  their  Lordships,  as  the  Court  of 

•  See  the  Timee^  Norembcr  8th,  1S76. 
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Appeal  oharged  with  the  hearing  of  interlocu- 
tory applioationsy  as  the  Lord  Ohanoellor  has 
announced  that  all  such  applications  must  be 
made  to  that  braaoh  of  the  Court  of  Appeal 
which  sits  at  Lincoln's  Lin. 

The  application  was  at  once  confronted  with 
numerous  difficulties. 

Lord  Justice  Mkllibh  seemed  to  think  that 
notice  of  the  application  ought  to  have  been 
given,  and  that  only  motions  for  a  new  trial 
could  be  made  without  notice 

Herschell,  Q,C.y  pointed  out  that  there 
were  other  exceptions  fix)m  the  rule  besides 
motions  for  a  new  trial.  The  present  applica- 
tion was  not  made  in  an  action,  but  was,  in 
reality,  in  substitution  for,  and  in  the  nature  of, 
an  application  for  a  mandamus. 

Lord  Justice  James  then  pointed  out  that 
as  Mr.  Justice  Brett  was  a  member  of  the 
Common  Pleas  Division,  and,  as  such,  had  taken 
part  in  the  decision  appealed  from,  the  Court, 
as  at  present  constituted,  could  not  properly 
hear  the  application. 

Lord  Justice  Mbllish. — I  really  don't  know 
how  you  are  to  get  your  Court,  as  a  large 
majority  of  the  Judges  are  shareholders  in  the 
London  and  North- Western  Eailway,  and, 
according  to  the  rule  that  has  been  laid  down, 
ought  not  to  take  part  in  any  case  affecting  the 
company.  Lord  Justice  James  appears  to  be 
the  only  member  of  the  present  Court  who  is 
competent  to  hear  the  present  application. 

Mr.  Justice  Brett. — It  is  high  time  this 
nonsense  about  Judges  being  interested  in  rail* 
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way  shares,  and,  therefore,  incompetent  to  try 
cases  affecting  companies,  was  put  an  end  to. 
In  the  Court  of  Common  Vleas  the  Lord  Chief 
Justice,  I  know,  has  always,  had  to  leave  the 
Court  whenever  any  railway  case  came  on. 
Had  you  not  better,  Mr.  HersoheU,  in  your 
other  capacity,*  take  note  of  this  P 

After  some  further    conversation,  in  which 
their  Lordships  all  took  part, 

Lord  Justice  James,  as  the  only  competent 
Judge  of  the  present  Court,  and  having  power 
xmder  the  Act  alone  to  do  it,  said  that  he  would 
enlarge  the  time  for  appealing  for  a  week,  and 
suggested  that  Mr.  HerscheU  should  mention 
the  matter  to  the  Court  of  Appeal  sitting  at 
Westminster  on  Saturday  to  hear  appeals  from 
the  Common  Pleas  Division.  His  Lorship 
observed  that,  under  the  circumstances,  the 
Lord  Chancellor  might,  perhaps,  deviate  from 
the  rule  he  had  laid  down,  and  consent  to  hear 
this  interlocutory  application.! 

ORDER  LVIII. 

Rule  2.t 

{Appeal  hy  way  of  Motion  in  the  Court  of  Appeal.) 

Supreme  Court  of  Judicature. 
Court  op  Appeal. 

(Stttiogg  in  Error  from  the  Court  of  Common  Pleas,  before 
the  Lo&D  Chancellor,  the  Lo&d  Chief  Baron,  Mr. 
Btton  Braicwell,  and  Mr.  Justice  Blackburn.) 

November  22nd,  1875. 

The  Court,  as  thus  constituted,  continued  the 

•  I.e.y  as  M.P.  for  Durham. 

t  Seethe Twtes,  November  18th,  1875. 

;  8oe  Charley's  "Judicature  Acts,"  pp.  5,  21. 
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hearing  of  the  case  from  the  Oourt  of  Common 
Fleas,  of  which  there  were  XI — ^three  out  of  the 
numher  being,  however,  withdrawn. 


BHABBOCK  V,  THE    LONDON  AND  N0RTH-WB8TEBR 
RAILWAY  COMPAST. 

fl^t^caiiitu     ^'^  ^^  *  ^'^^  *"^  before  the  Oonnty 
upon  a  Omnis/.  Court  Judge  '  of   CarliBle,  and  in  whioh  the 
S^»  i!^' '°  pkintiff  had  recovered  a  verdict  for  £60.     The 
wAy  ft»  i/MiOd  plaintiff  used  to  send  his  horse  and  cart  to  the 
fur  an  apptiU.  railway  to  get  coals,  &c.,  and  the  horse  being 
sAowrf'l'       alongside  the  railway, was  startled  by  eometbimgi 
and  hence  an   aooident  occurred  for  which  the 
plaintiff  sued,  on  the  ground  that  there  was  no 
protection.     The  Judge  ruled   that  there  was 
evidence  of  negligence  in  the  absence  of  protec- 
tion.    The  company  desired  to  appeal,  and  with 
that  view  to  call  upon  the  Judge  to  state  a  case 
for  appeal,  but  he  declined  to  do  so,  thinking 
it  a  mere  question  of  fact.    Henoe  the  com- 
pany had  applied  to  the  Common  Fleas  Dividon 
to  compel  him  to  do  so,  bat  they  had  refused 
the  application.    The  Court  of  Common  Fleas 
had  inquired  as  to  the  ground  of  appeal,  and  it 
appeared  to  be  that  there  was  no  evidence  of 
negligence  or  neglect  of  duty  on  the  part  of  the 
company,  and  as  the  Court  thought  there  was 
^  evidence  they  refused  the  application.      The 

^^  company  now  desired  to  appeal. 

^B  ffertchell,   Q.C.,  on  the  part  of  tiie  com- 

pany, desired  to  make  the  applicatioD,  but  said 
^^^        he  found  that  the  Lords  Justices  of  Appeal  at 
linooln'e  Inn  were  shareholders  in  the  com- 
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ponj,  and  therefore  declined  to  entertain  the 
appHoation,  and  bo  he  oame  here.    Upon  this, 

The  LoBD  Ghancbllob  said  that  he  also,  as 
tmstoe,  held  shares  in  the  company,  and  there- 
fore he  withdrew,  leaving  the  other  Judges  to 
hear  the  application. 

Eersehell,  Q.O.j  then  made  his  application, 
urging  that  the  question  whether  there  was 
eyidenoe  to  warrant  a  verdict  for  the  plain- 
tiff was  one  of  law,  and  that  the  County 
Court  Judge  was  bound  to  sign  a  case  for  an 
appeal. 

Hr.  Justice  Blackbubn  observed  that  by  the 
County  Courts  Act,  19  and  20  Vict.,  c.  108,  the 
application  for  an  order  was  in  lieu  of  the  old 
application  for  a  mandamus^  which  was  discre- 
ticnary. 

The  LoBD  Ohibp  Babon. — ^You  say  that  the 
Court  had  no  discretion,  but  were  bound  to 
grant  the  order  on  the  County  Court  Judge. 
But  we  must  hear  what  the  facts  of  the  case 
were. 

Hersehelly  Q.C.j  further  urged  that  there  was 
a  substantial  ground  of  appeal. 

The  GouBT  thought  that,  at  all  events,  there 
was  ground  for  a  rule  nisi,  which  was  accord- 
ingly granted.* 


i 


*  See  the  Time$,  Noyember  28id,  1875. 

Oune  wu  shown  against  the  rale  nisi  on  December  17th, 
1875.  The  mle  was  diachKrged,-^Times,  December  IStb, 
U76. 
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mtioe  of 
Interlocutory 
Appeah 
should  be 
given  to  the 
other  side, 
and  the  easee 
be  regularly 
placed  on  the 
paper  for  the 
day. 


Court  of  Appeal,  Lincoln's  Inn. 

(Before  Jameb,   Mbllish   and   Baooallat,    L.JJ.,  and 

Bkbtt,  J.) 

November  I7th,  1876. 
BeED  «?.    P  RICHARD. 

Shortt  applied  to  their  Lordships  that,  as 
he  had  received  indirect  notice  that  it  was 
intended  to  move  hy  way  of  appeal  from  an  in- 
terlocutory order  which  had  heen  obtained  hy 
him  in  one  of  the  Common  Law  Divisions,  the 
appeal  might  not  he  taken  in  the  course  of  the 
day  during  his  absence. 

Their  Lordships  observed  that  notice  of  these 
interlocutory  appeals  should  be  given  to  the 
other  side,  and  the  cases  regularly  placed  one 
on  the  paper  for  the  day.  It  might  be  convenient 
to  set  apart  some  one  day  in  the  week  for  these 
interlocutory  applications  firom  Westminster.* 


Rule  5.t 

{The  Cmirt  of  Appealmay  make  such  order  as  to 
costs  as  may  seem  just) 

Court  op  Bankruptcy. 

(Before  Sir  Jaxss  BacoKi  V.C.) 
December  Zrd,  1876. 

Ex  parte  Masters.    Re  Winson. 

^ta^^'down  ^^  ^^  ^^"^  ^^  appeal  from  an  order  of  the 
by  the  Court  o/ Registrar  of  the  Leicester  County  Court,  dated 
bif^ng^onthe  November  3,  1876,  having  been  heard  and 
Court  of         allowed,  a  question  arose  as  to  whether  it  was 

Bankruptcy. ..^____-_ . 

♦  See  the  Tifnes,  November  ISth,  1875. 
t  See  Cliarley*B  "  Judicature  Acts,"  p.  622. 
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to  be  allowed  with  costs.  The  notice  of  appeal 
was  dated  November  20th. 
Bayley  for  the  appellant. 
WarmingUmy  who  appeared  for  the  re- 
spondent^ contended  that  the  Court  of  Bank- 
mptcy  being  a  distinct  Court  from  the  High 
Court  of  Justice,  his  lordship  was  not  bound  by 
the  new  rules  as  to  costs  recently  laid  down  by 
the  Lords  Justices^  such  rules  having  reference 
only  to  proceedings  in  the  High  Court. 

The  Chief  Judge  considered  that  the  new 
roles  related  to  all  matters  of  appeal,  and  that 
he  was   bound  to  observe  and  adopt  them. 
Except  in  the  case  of  appeals  pending  before 
the  Supreme  Court  of  Judicature  Acts  came  into 
operation,  he  should  foUow  the  rule  recently 
laid  down  by  the  Court  of  Appeal — a  rule 
which  had    always  prevailed    in    the   Privy 
CounoU  and    the  House  of    Lords — that  in 
general  a  successful  appellant  should  have  his 
costs  of  appeal.    He  did  not  wish  to  be  under- 
stood as  stating  that  the  rule  did  not  leave  a 
discretion  in  the  judge.    Like  any  other  rule 
it  left  a  discretion  which  might  be  exercised  in 
cases  of  a  peculiar  character.    This  was  not  a 
oase  of  that  nature.    He  should  therefore  allow 
the  appellant  his  costs  of  appeal.* 


«  See  the  NoUt  of  Com,  December  11th,  1875  ;  Weekly 
Rtport  and  Weekly  Notes  of  same  date. 
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Rule  11  * 

{Production  of  Printed  Copies  of  Evidence  taken 
in  the  Court  bcloiPy  in  Appeal.) 

SuFBEMB  Court  of  Judicature. 
Court  of  Appeal. 

(Before  Jambs  [and  Hbllibh,  LL.J.,  and  Blaoxbvbk,  J.) 

December  9th,  1876. 

SICKLES  V.   MORRIS. 

nffidaviu  read  '^^^  ^^^^  &^  application  for  an  order  on  the 
at  ths  hearing  derk  of  the  Eules  in  the  Common  Pleas  Divi- 
below,  when  sion,  or  other  officer  haying  charge  of  the  affi- 
an  ord&r  was    ^yj^g  filed  in  the  oausc,  to  produce  the  same 

madefrom        ,  '         -^ 

iohieh  the  in  Court  on  the  hearing  of  an  appeal  from  an 

^^^^a^  order  made  in  the  cause  by  the  Common  Pleas 

were  very  Division  on  November  28,  1875. 
Midl^a^not        The  action  wajs  brought  by  General  Sickles, 

been  printed,  formerly  the  American  ambassador  at  Madrid, 

the  Court,  on  -^       />in  caa     ^  •     •        x 

theappiieation  to  recover  Jbl9,500  dA  a  commission  for  procure 
^^^^dtr^thaf'  ^^  certain  contracts  from  the  Spanish  Q-ovem- 
expeme  might  ment.    The  written  contracts  under  which  this 

%rued  with  ^^^^°^  ^^  payable  were  not  admitted  by  the  de- 
Or^jfrX  r///.,  fendant,  and  the  plaintiff  alleged  that  they 
requiring  ^^^  absolutely  nccessary  for  his  case,  and  as 
pHnted  oopiee  q^qj  ^^re  at  Madrid  evidence  of  their  contents 

to  be  produced         'i  a  i.      Ui.  •      J       -i-i.      a 

on  appeal,  and  couId  not  DC  obtained  Without  a  commission. 
"^11^  The  plaintiff  obtained  an  order  from  a  Judge 

charge  of  the  at  chambers  for  a  commission  to  issue,  but  the 
2^J^*?*  ^,^^^  defendant  appealed,  and  the  Common  Pleas 
on  the  hearing  Division  rescinded  the  order.  From  this 
with  the^^  decision  the  plaintiff  gave  notice  of  appeal,  and 
qffidapitsfor        Hoimc  Payne,  for  the  plaintiff,  now  moved  for 

the  uee  of  the     t. 1 

Court^  •  See  Charley's  "Judicature  Acta,*'  p.  627. 
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an  order  on  the  officer  of  the  Common  Pleas 
Division,  in  whose  custody  were  the  affidavits 
that  had  been  read  in  the  Court  below,  to  attend 
with  these  affidavits  on  the  hearing  of  the  ap- 
peal, notwithstanding  the  Supreme  Court  of 
Judicature  Act,  1876,  Order  LVIII.,  Rule  11, 
on  the  ground  that  expense  might  be  saved,  as 
the  affidavits  in  question  were  both  long  and 
numerous. 
The  Court  granted  his  application.^ 

EULB  13.t 
{Reference  to  verified  notes  on  hearing  of  Appeal.) 

Supreme  Court  of  Judicature. 
Court  of  Appeal,  Lincoln's  Inn. 

[Before  Lords  Justices  Jambs,  Hellish,  and  Baooallat, 

and  Mr,  Baron  Bramwbll.) 
December  Zrd^  1875. 

LEADLEV   V.  SYKBS. 

This  was  an  appeal  from  a  decree  of  Yice-  A  proper 
Chi^nceUor  Bacon,  the  effect  of  which  may  be  ZZtx^mlZ 
stated  as    having  created    in    favour   of  the  turns  of  the 
plaintiff,  by  virtue    of   a    promise  from  ^i^^oourt below 
landlords  not  to   deal   unjustly  with  him,  an  ^'^^^  ** .     . 
estate  for  life  in   the  farm  occupied  by  lamLueeofthe 
under  Sir  Tatton  Sykes.    In  1846  the  plaintiflE  ^J^^l 
took  a  farm  of  198  acres  from  the  late  Sir 
Tatton  Sykes,  at  a  rent  of  15s.  per  acre.     His 
case  was  that,  on  taking  the  farm  and  on  many 
subsequent  occasions,  the  late  Sir  Tatton  told 
bim  that  if  he  managed  the  farm  properly  and 

♦Seethe  Weekly  Reporter,  December  11th,  1875,  an 
2leUtof  Casee,  December  18th,  1875. 
t  See  Charley's  «*  Judicature  Acts,"  p.  528. 

12  — 
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paid  his  rent  regularly  he  should  not  be  removed 
from  the  farm  during  his  life.  This  was 
repeated  by  Sir  Tatton  in  January,  1851,  and 
at  plaintiff's  request,  by  way  of  assurance,  he 
wrote  to  him  as  follows : — 

^^  I  think  you  may  now  rest  satisfied.  So 
long  as  you  oontinue  to  do  justice  to  your  land, 
justice  will  be  done  to  you  both  by  myself  and 
my  son." 

At  the  same  time  the  defendant,  the  present 
Sir  Tatton,  wrote  to  the  plaintiff : — 

**  In  consequence  of  the  great  expense  you 
have  been  at  in  the  improvement  of  your  farm, 
I  think  it  only  right  to  give  you  this  assurance 
— that  when  I  come  into  possession  at  my 
father's  death,  no  unjust  advantage  shall  be 
taken  of  you  either  by  myself  or  my  steward." 

It  appeared  that  the  plaintiff's  rent  had  fallen 
into  arrear,  and  that  in  1857  the  late  Sir  Tatton 
by  way  of  repaying  him  what  he  had  expended 
upon  the  farm,  forgave  him  all  arrears  of  rent. 
The  present  Sir  Tatton  succeeded  his  father  in 
1863,  and  the  plaintiff  continued  in  his  tenancy 
until  1873,  when  some  diflBculty  arose  on  the 
subject  of  rent.  In  the  result  the  present  Sir 
Tatton  brought  an  action  of  ejectment  against 
the  plaintiff,  who  thereupon  filed  his  bill  to 
restrain  the  action  and  to  establish  his  right 
under  the  alleged  agreement  to  imdisturbed 
occupation  of  the  farm  during  his  lifetime. 

The  Vice-Chancellor  w6w  clearly  oi  opinion 
that  the  arrangement  between  the  father  and 
the  plaintiff,  evidenced  by  the  father's  letter, 
and  confirmed  by  the  son's  letter  was  binding" 
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Tipon  the  son,  and  that  the  plaintiff  ought  not 
to  he  disturbed  in  his  tenancy. 

Southgatey  Q  C,  Eddis^  Q.C.,  KnAMacnagMen 
appeared  for  the  defendant  in  support  of  the 
appeal;  Kay,  Q.C.y  and  Osier  for  the  plaintiff. 

Their  Liordbhips  were  unable  to  concur  in 
the  Vice-Chancellor's  decision.  The  bill  must 
be  dismissed  with  costs. 

In  the  course  of  the  hearing  before  the  Vice- 
Ch^oeUor,  the  defendant  was  cross-examined 
in  court  upon  his  affidavit.  The  shorthand 
writer's  notes  of  the  examination  were  called  for 
by  their  Liordships,  and  upon  being  informed 
that  none  had  been  taken — owing  possibly  to  a 
statement  by  the  present  Master  of  the  Bolls 
that  the  cost  of  shorthand  notes  of  evidence 
would  not  be  allowed  on  taxation — their  Lord- 
ships said  that  as  the  practice  of  taking  viva 
voce  examinations  was  now  made  the  rule 
mider  the  new  procedure,  a  proper  record  of  the 
evidence  must  be  secured  for  the  use  of  the 
Court  of  Appeal.* 

BULE  15.t 

(ifo  Appeal  can  be  brought  a^ter  a  year  without 

leave  of  the  Court  of  Appeal.) 

Supreme  Court  of  Judicature. 
Court  of  Appeal. 

(Before  Jamxs  and  Msllish,  L. JJ.,  and  Blackbxjbn,  J.) 

December  Sth,lS7  5. 

LORD  OTHO   FITZGERALD   V.   DAWSON. 

This  was  an  application  ior  leave  to  appeal  ^pp^^^ion 

££ ££ for  leave  to 

•  See  the  Times,  December  4tli,  1876,  and  Weekli/  Notes, 
i)eoember  26th,  187-5. 
t  See  Charley's  *'  Judicature  Acts/'  p.  638. 
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QpptaXfnum 
an  order  made 
more  than  a 
year  ago  hy 
the  Court  of 
Exehequir 
oUowing  a 
demurrer  to 
one  of  the 
pleas  on  the 
record  granted, 
although  ieeues 
of  fact 
remained  to 
be  tried  in  a 
pending 
action. 


firom  an  order  of  the  Court  of  Exchequer  after 
the  expiration  of  the  time  in  which,  under  the 
Supreme  Court  of  Judicatiire  Act,  1875,  Order 
LVIII.,  E»ule  15,  appeals  must  be  brought. 

The  actloD  was  brought  by  a  landlord  against 
his  tenant  on  a  covenant  by  the  tenant  in  his 
lease  that  he  would  not  overstock  the  land  com- 
prised in  the  lease  with  hares  and  rabbits. 

The  defendant  put  in  numerous  pleas,  among 
others,  that  the  question  should  be  referred  to 
arbitration  under  a  clause  contained  in  the  lease. 
To  this  plea  the  plaintiff  demurred,  but  his 
demurrer  was  overruled,  and  judgment  on  the 
demurrer  was  signed  on  November  24,  1873. 
The  issues  of  fact  were  never  tried,  owing  to 
the  absence  of  the  plaintiff  from  England, 
through  illness. 

In  October,  1874,  the  defendant  applied  for 
and  obtained  leave  to  amend  his  pleas  by  adding 
a  denial  that  any  damage  had  been  done. 

Arthur  Charles^  for  the  plaintiff,  now  asked  for 
leave  to  appeal  from  the  judgment  on  demurrer, 
saying  that  before  the  passing  of  the  Supreme 
Court  of  Judicature  Act,  1875,  as  judgment  had 
been  signed  within  six  years,  such  an  applica- 
tion would  have  been  unnecessary,  but  that  since 
that  Act,  as  a  year  had  elapsed  after  the  order 
had  been  made,  an  appeal  could  not  be  brought 
without  special  leave.  [Blackburn,  J.,  said 
the  appeal  could  not  have  been  brought  under 
the  old  practice,  as  the  record  was  incomplete.] 
By  consent  it  could  have  been  brought. 
[Blackburn,  J.,  observed  that  that  would  have 
been  practically  a  determination  of  the  issues 
of  fact.] 
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F,  J".  Turner^  for  the  defendant,  opposed  the 
application. 

The  Court  granted  the  application.'*^ 

BULE    16. 

(An  Appeal  shall  not  operate  as  a  Stay  of  Execution 

or  of  Proceedings^  except  so  far  as  the  Court 

appealed  from  may  order.) 

Supreme  Court  of  Judicature. 

ELiGH  Court  of  Justice. — ^Exchequer 

Division. 

(9ifttuig8  in  Banco,  before  the  Lobd  Chief  Babon,  Mr.  Baron 
CLXA8BT  and  Mr.  Baron  Pollock.) 

December  llth,  1875. 
EARP  r.   FAULKNER  AND  ANOTHER. 

The  rule  in  this  case  was  argued  on  Thurs-  The  Court 
day  last,   when  the  Court  discharged  the  rule  r^^^  to^ 
ffianted  to  the  defendants'  counsel.  ^^^  ^^ 

.  the  appeal 

Henry  MatthetcSy    Q.C.    (with    whom    vrsA  should  operate 
Archer   Clive),    now  moved  to  stay  execution  ?J1JJ^^JL^/ 
pending  appeaL  until  the 

The  Lord  Chief  Baron. — On  what  ground  P  *^  ^^^  ^^ 
I  am  of  opinion  that  no  judgment  can  be  signed,  app^to  the 
,  as  the  plaintiff  is  dead,  and  his  executors  have 
not  been  made  parties  to  the  cause.  Looking 
at  the  Judicature  Acts,  I  think  we  ought  not  to 
kave  heard  the  rule.  No  one  could  have  ap- 
peared for  the  plaintiff,  who  is  deceased,  or  for 
the  executors,  who  are  not  before  the  Court. 
Have  you  given  notice  to  the  other  side  P 

Matthews. — ^We    have   not,    my   Lord.    If 

*8ee  the  Weekly  Reporter,  December  18th,    1875,  and 
Afft  •/  Catiee^  of  the  aame  date. 


180  8UPEBME  COXJBT  OF  JUDICATURE  ACT,  1876. 

your  LordshipB  think  a  stay  of  exeoutioii  mi- 
neceseary,  I  would  ask  for  an  order  that  an  ap- 
peal shall  operate  as  a  stay  of  prooeedings 
under  the  decision  of  this  Court  discharging 
the  rule,  under  Order  LVIII.,  sec.  16. 

Mr.  Baron  Pollock. — Have  you  appealed  P 
Matthetrsy  Q.C,y  said  that  they  had  not. 
Mr.  fiaron  Pollock. — I  think  you  ought  to 
exercise  your  option  first.  Otherwise,  you  might 
make  your  appeal  depend  on  our  granting  a 
stay  of  execution.  As  you  have  given  no  notice 
to  the  other  side,  make  your  application  when 
you  have  exercised  your  option  and  given  notice 
to  the  other  side. 


OEDER  LX. 

EULE    1.* 

{Officers  attached  to  the  Court  of  Chancery  shall 
he  attached  to  the  Chancery  Division  of  the 

High  Court.) 


Supreme  Court  of  Judicature. 

High  Court  of  Justice. — Chancery 

Division. 

(Before  Sir  James  Baoon,  V.C.) 
November  4th,  1876. 

In  Re  THOMAS. 
Jffida/vit  In  October,  1875,  a  summons  was  taken  out 

utNovin^  in  chambers  in  the  matter  of  the  above-named 
1876,  in  person,  an  infant,  for  maintenance.  Affidavits 
ChmmUaumer  intended  to  be  used  in  support  were,  on  the  3rd 
toadminiiUr   of  November,   sworn   in   Shropshire,   entitled 

*  See  also  Order  LXIII.;  and  see  Charle/s  *'  Jadioatore 
Acts/'  pp.  632  and  638. 
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**  In  Chancery,"  and   the  Commissioner  do-  Oaths  in  the 
scribed  himself   as    "a  Commissioner  to  ad-  (^^^a* 
minister  Oaths  in  Chancery."  deserib&das  a 

Dunning  applied  for   a   direction  that  the  to  cdminitter 
aflBdavits  should  be  filed,  notwithstanding  the  2f  **  *** 

...  *^  Onaneerf, 

mformahty.  directed  to 

The    Vicb-Chancellor    directed     accord-**^*'''- 
ingly.* 


Chancery  Division. 

(Before  Sir  Jambs  Bacon,  Y.C.) 
November  Sth,  1875. 

HARWICH   V.  YEADON   LOCAL   BOARD. 

In  this  suit  the  answer  was  prepared  before  ^  Oourt 
the  Ist  of  November,  but  was  not  sworn  until  answers  in  a 
the  3rd  of  November,  1875.     It  was  intituled  ^*f**^  '"'^ 
"  In  Chancery,"  and  the  Commissioner  before  notwithstand- 
whom  it  was  sworn  described   himself  as  (^Q,*»ff^^i*^ 

__         were  intttuled* 

Commissioner  to  administer  Oaths  in  the  High  <*  in  Chan- 
Comt  of  Justice."     The  Clerk  of  Eecords  and  '^7^1^^^, 
Writs  refused  to  file  it  without  the  direction  of  sioner  before 
the  Judge,  on  the  ground  that  it  should  have  Z^rTsmm 
been  intituled,  "  In  the  High  Court  of  Justice,  ^«<^*bed  him- 
Chancery  Division,'*  and  that  the  Commissioner  Commissioner 
should  have  described  himself   as   "  a  Com-  ^q^J^*!^*'^ 
missioner  to  administer  Oaths  in  the  Supreme  High  Court  of 
Court  of  Judicature  in  England.''  ^"^^^''^ 

Dauney  now  applied  to  the  Court  for  direo- 
tions  upon  the  points  in  question. 

Bacon,  Y.C,  said  he  thought  the  case  as  to 
the  first  objection  was  covered  by  the  directions 
of  the  3rd  of  November,  1875,  which  provide 

*  See  the  Weekly  Notes,  NoTember  13th,  1875. 
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that  were  replication  has  not  been  filed  or 
notice  of  motion  for  decree  given,  pending  suits 
shall  proceed  under  the  old  practice  up  to  but 
not  after  replication  or  notice  of  motion  for 
decree.  The  second  objection  he  thought  un- 
important and  directed  that  the  answer  should 
be  filed* 


ADDITIONAL  RULES  OF  COUET, 

AUGUST  12th,  1875.t 
(§  14.  Special  Allowances  for  Counsel  attendhig 
Judges*  Chambers.     Certificate  of  Judge  neces- 
sary.) 

Supreme  Court  of  Judicature. 

High  Court  of  Justice. — Chancery 

Division. 

(Before  the  Master  of  the  Bolls.) 

December  8«A,  1876. 

WEBB   V.   FITZGERALD. 

Except  in  In  this  case,  which  had  been  heard  on  sum- 

appiteationi     u^qj^  Jn  chambers,  counsel  had  attended  on 

for  UtM  ,  ' 

Cmmsei  will  ,  both  sides,  but  they  had  omitted  to  ask  for  the 
tL*Bol/«  ^^    Judge  to  certify  that  it  was  a  proper  case  for 
Chambersy  as    counsel  to  attend,  according  to  Rule  14  of  the 
wUhouT'a       Additional  Rules  of  Court  as  to  allowances. 
certificate,  Methold  now  asked   that  the  attendance  of 

tmUee  epeehal  i       •   i.i.  v       n         j 

directions  he      OOimSCl  might  DC  aliOWea. 

^^rlli^         J5et?»>,  on  the  other  side. 

The  Master  of  the  Rolls  said  he  wished 
it  to  be  known  that  except  in  applications  for 

*  See  the  Law  Times,  November  ISUi,  1876,  and  the 
Weekly  Reporter  and  Notes  of  Cases  of  same  date, 
t  See  Charley'8  "Judicature  Acts/*  p.  656. 
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tune,  in  which  counsel  could  not  be  allowed  to 
appear,  it  was  not  necessoiy  in  his  chambers 
for  the  attendance  of  counsel  to  be  expressly 
aQowed.  The  costs  of  counsel  attending  him 
at  chambers,  except  on  time  applications^  were 
certified  for  by  him  as  of  course,  unless  he  gave 
a  special  direction  to  the  contrary."^ 


OKDER  AS  TO  COUfiT  FEES  OF 

OOTOBEE  28th,  1875. 

KULB  4. 

{Matters  to  which  the  Order  shall  not  apply ^) 


SijPREMB  Court  of  Judicature. 
Court  of  Appeal,  Lincoln's  Inn. 

( Before  Lords  Justices  James,  Mellish,  and  Baooallat, 

and  Mr.  Justice  Brett.) 

December  21«f,  1875. 
MEREDITH   V.  TREFFRY. 

In  this  case  a  question  of  some  importance  ^^.f^*^,^ 
was  raised  upon  the  construction  of  the  recent  scale  of  fees 
Older  of  Court  of  the  28th  of  October,  1875,  X^'a^i«/o7 
irith  regard  to  the  fees  to  be  charged  on  the  accounu  eom- 
taking  of  the  accounts  of  trustees  in  suits  which  "^J^^,^  jVwJm- 
were  pending  at  the  time  when  the  Supreme  *^»  1876,  the 
CSoort  of  Judicature  Acts  came  into  operation,  f^;^^  t^^ 
The  order  in  question,  which  was  made  by  the  ^«*«»^// 

T      ,^  ,/         .,,    ,,         ,    .  1  ,     .aeeounts  com- 

Lata  Chancellor^  with  the  advice  and  consent  of  meneed  after 
other  Judges  of  the  Supreme  Court,  and  with  **''*  ^^' 
the  oonourrence  of  the  Lords  of  the  Treasury, 
Tuader  the  powers  conferred  by  the  Act  of  1875, 

*  See  ths  Weekly  hotee,  December  ISth,  1875 ;  and  Notee 
•/  GHif,  Deoember  26tli,  1875,  nom.  HUl  y.  Fitzgerald. 
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provides  (by  Rule  1)  that  the  fees  and  per- 
centages contained  in  the  Schedule  to  the 
Order  shall  be  taken  in  the  High  Court  of 
Justice  and  the  Court  of  Appeal.  Rule  4  pro- 
vides that  the  Order  "  shall  not  apply  to  any 
of  the  matters  following/'  two  of  which  are 
these: — **The  existing  fees  and  percentages 
which  shall  have  become  due  or  payable  before 
the  commencement  of  the  Judicature  Acts, 
1873  and  1875."  "  The  existing  fees  and  per- 
centages in  respect  of  any  proceedings  in  any 
cause  or  matter  pending  at  the  commence- 
ment of  the  said  Acts,  and  in  respect  of  whidi 
no  fee  or  percentage  is  hereby  provided.'* 
By  the  Schedule  the  fee  "  on  the  taking  an 
account  of  a  receiver,  trustee,  &c.,  or  other 
person  liable  to  account,  when  the  amount 
found  to  have  been  received,  without  deducting 
any  payment,  shall  not  exceed  £200,"  is  fixed 
at  2s. ;  and  "  where  such  an  amount  shall  ex- 
ceed £200,  for  every  £50,  or  fraction  of  £50," 
the  fee  is  to  be  6d.  The  Schedule  goes  on  to 
say : — "  In  the  case  of  any  such  receiver,  guar- 
dian, consignee,  bailee,  manager,  liquidator, 
sequestrator,  or  execution  creditor,  the  fees 
shall,  upon  payment,  be  allowed  in  the  account, 
unless  the  Court  or  Judge  shall  otherwise  direct ; 
and  in  the  case  of  taking  the  accounts  of  such 
other  accounting  parties,  the  fees  shall  be  paid 
by  the  party  having  the  conduct  of  the  order 
under  which  such  account  is  taken,  as  part  of 
his  costs  of  the  cause  or  matter  (unless  the 
Court'  or  Judge  shall  otherwise  direct),  and  in 
such  case  shall  be  taken  upon  the  certificate  of 
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the  result  of  any  suoh  aooount ;   but  the  fees 
shall  be  due  and  payable,  although  no  cerd 
ficate  is  required,  on  the  account  taken,  or  on 
such  part  thereof  as  may  be  taken."     Under 
the  old  practice  of  the  Court  of  Chancery  no  fee 
or  percentage  was  payable  upon  the  taking  of 
trustees'  accounts,  but  a  fixed  fee  of  £1  was  pay- 
able on  all  certificates  made  by  the  Chief  Clerk ; 
and  if  the  parties  agreed  as  to  the  accounts, 
and  no  certificate  was  required,  no  fee  became 
payable  at  all.     But  there  was  a  percentage 
charged  on  the  accounts  of  receivers,  aud  it 
was  at  a  higher  rate  than  that  which  is  specified 
in  the  above  Schedule.      This  suit  was  com- 
menced before  the  Judicature  Acts  came  into 
operation,  and  the  question  arose  in  it,  and  in 
some  other  suits  which  were    then   pending, 
whether  with  regard  to  accounts  hereafter  taken 
in  such  suits,  the  old  or  the  new  scale  of  fees 
shall  apply ;  and  whether,  as  the  new  Order  pro- 
vides no  fee  to  be  taken  on  a  certificate,  the 
old  certificate  fee  is  in  such  cases  to  be  charged 
as  well  as  the  new  fee  on  the  taking  of  the 
accounts.      In  this  particular  case  there   was 
this  further  question : — The  accounts   of  the 
trustees  for  the  years  1872,   1873,  and  1874 
had  been  carried  into  Vice-Chancellor  Hall's 
Chambers  before  the  Long  Vacation,  and  had 
all  been  vouched,  with  the  exception  of  some 
bills  of  costs,  the  taxation  of  which  could  not 
be  completed  until  after  the  Chambers  had 
been  closed  for  the  Long  Vacation.     The  ques- 
tion was  whether  in  any  case  the  new  scale  of 
feesooald  apply  to  these  accounts.  A  difference 
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of  opinion  as  to  the  application  of  the  ahove 
order  with  regard  to  suits  pending  when  the 
Judicature  Acts  came  into  operation  existed 
between  the  Judges  of  the  Chancery  Division, 
the  Master  of  the  Bolls  and  Vice-Chancellor 
Malixs  taking  one  view,  (the  Vice-Ohancellors 
Bacon  and  Hall  taking  another. 

Davey,  Q.C,,  by  the  desire  of  Vice-Chan- 
ceUor  Hall,  mentioned  the  present  case  to 
the  Court  of  Appeal,  with  the  view  of  settling 
the  practice. 

John  Right/  appeared  for  the  official  solicitor. 

The  Court  held  that  the  new  percentage 
on  the  taking  of  accounts  is  in  substitution  of 
the  old  fee  on  the  certificate  of  the  result  of  an 
account,  and  that,  therefore,  only  one  fee  is 
chargeable;  that  in  suits  pending  when  the 
Judicature  Acts  came  into  operation  the  new 
scale  of  fees  applies  with  regard  to  accoimts 
which  have  begun  to  be  taken  in  chambers 
since  the  Acts  came  into  operation ;  but  that 
where  in  such  suits  the  taking  of  accounts  in 
chambers  was  commenced  before  the  Acts  came 
into  operation,  even  though  they  should  not 
have  been  actually  completed  and  certified  till 
after  that  date,  the  old  scale  of  fees  applies. 


L 
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1873- 


SECTION  22/ 


I. 

An  application  was  made  on  behalf  of  the  Mode  of 
AsBociates  as  to  the  manner  in  which  the  plead-  f^kinff  up  the 
ings  in  pending  business  were  to  be  made  up.         pleadings. 

Lush,  J. — In  all  causes  which  were  at  issue 
before  the  Ist  of  November,  1875,  the  record  must 
be  made  up  as  formerly ;  in  all  causes  in  which 
issue  is  joined  after  that  date,  the  pleadings  in  the 
action  are  to  be  made  up  on  paper,  according  to 
the  new  Act.f 

n. 

This  was  an  application  for  leave  to  deliver  Applieatu^i 
a  declaration  which  had  been  drawn  some  time  for  leave  to 
previous  to  the  1st  of  November,  1875,  but  for  deliver  decla- 
Tarions  reasons  not    delivered  before  that  day.  '**^*^  refused. 
The  action  was  one  of  demurrage  on  two  charter- 
parties. 

Lush,  J. — ^The  declaration  should  have  been 
delivered  before.  It  is  extremely  desirable,  on 
every  account,  to  bring  the  new  Act  into  opera- 
tion as  soon  as  possible.  This  is  a  matter  of  con- 
aderable  length,  the  statement  of  which  will,  by 


*  See  farther  as  to  caaee  on  this  section,  Order  XTX., 
Bale  1,  Order  XXTT.,  Rule  3 ;  Order  L.,  Boles  8,  4,  5,  and 
!•  24,  laJM.  1 ;  and  a.  67  of  this  Act. 

tXawHuNet,  NoYeinber  6th,  1876  (Thursday,  Kovemher 
4tih]. 
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Declaratiom 
delivered  on 
the  Ut  of  No- 
vember, 1875. 
Dianmilar 
practice. 


Applieatum 
for  leave  to 
deliver  a  ttate^ 
tnent  of  defence 
{instead  of 
pleasj,  under 
the  Supreme 
Court  ofJudi' 
eature  Aete, 
granted,'^ 


the  new  Bales,  have  to  be  printed.  I  cannot 
make  this  an  exception  to  the  Order,  that  where, 
after  the  1st  of  November,  no  declaration  shall  have 
been  delivered,  the  actioqi  shall  be  continued 
according  to  the  ordinary  use  of  the  High 
Court.* 

ni. 

An  application  was  made  to  the  judge  under 
these  circumstances :  two  declarations  had  been 
delivered  on  the  1st  of  November;  subsequently,  in 
one  case,  directions  were  given  to  proceed  under  the 
Supreme  Court  of  Judicature  Acts :  in  the  other, 
directions  were  g^ven  to  proceed  under  the  old 
system. 

LtrsH,  J. — ^You  might  have  come  for  a  direction, 
if  you  were  in  doubt  as  to  whether  to  deliver 
declarations  or  statements  of  claim.  If  you  had 
read  the  Act  you  would  have  seen  that  pending 
actions  might  have  been  continued,  either  accord- 
ing to  the  old  or  the  new  practice,  as  the  Court 
might  direct.  I  shall  not  alter  the  directions  that 
have  been  given.f 

IV. 

This  was  an  appeal  from  a  decision  of  Master 
Johnson,  {  refusing  an  application  for  proceedings 
to  be  continued  imder  the  Act.  The  action  was 
one  for  the  breach  of  a  covenant  in  a  lease  of  a 
famished  house.  The  declaration,  which  was  de- 
livered on  the  Ist  of  November,  1875,  contained  all 
the  facts  that  would  have  been  necessary  for  a 
statement  of  claim ;  and  the  defendant  thought  he 
was  entitled  to  the  benefit  of  the  Act,  and  wished 
to  be  at  liberty  to  deliver  a  statement  of  defence 
instead  of  pleas. 

Lush,  J. — I  think,  under  the  circumstances,  I 
ought  to  give  the  direction  you  ask  for.  The  de- 
claration is  to  be  amended  by  entitling  it  in  the 

*  Weekly  Notee,  Noyember  20(;h,  1875  (Friday,  November 
5th) ;  Law  Times,  November  18th,  1875. 

t  Law  Times,  NoTember  13th,  1875  (Wednesday,  No- 
vember 10th) )  Solicitorf^  Journal,  lb, 

I  See  Order  LIV.,  "Rule  4. 
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High  Court  of  JuBtioe,  and  it  may  then  stand  as  a 
fltateznent  of  claim.  The  statement  of  defence  to 
be  deliYered  on  Thursday. 

V. 

In  this  case  the  declaration  had  been  delivered  Application 

<m  the  25th  of  October,  1 875,  and  the  pleas  were  not  -^ZiiZ^l^ 

yet  deliYered.  The  ground  of  the  application  was,  f^J^fd^eme 

that  the  defendant  desired  to  take  out  a  summons  under  the 

to  refer  under  the  Act.  Supreme 

LrsH,  J.,  gave  the  direction  as  asked,  t  ^^^  ^f 

YI,  Aete,  prtmted, 

Babbow  r.  Cooke. 

This  was  an  appeal  from  an  order  of  Master  John-   Declaration 
sonj  of  the  17th  of  November,  1875,  calling  upon  amended  in 
theplamtiff  to  deliver  a  statement  of  claim  in  the   ^*^  ofddiver^ 
place  of  his  declaration.     The  declaration  was  *%.^,^'[*''^* 
delivered  on  the  2nd  of  November,  having  been 
drawn  by  counsel  during  the  Long  Vacation,  and 
alleged  that  the  plaintiff  employed  the  defendant 
fat  reward  to  dispose  of  ceribain  shares,  but  that 
the  defendant  did  not  deliver  a  true  and  just 
aooount :  another  count  alleged  that  the  defendant 
flo  fraudulently  conducted   himself  towards  the 
plaintiff  that  the  shares  became  of  no  value. 

Cooper  Wyld,  for  the  defendant. 

Lush,  J. — How  can  his  giving  a  false  account 
of  the  sale  affect  the  shares  ?  In  those  cases  where 
I  have  allowed  a  declaration  to  stand  as  a  state- 
ment of  claim,  all  the  fcu^ts  have  appeared  in  the 
declaration ;  I  think  this  declaration  does  not  give 
the  information  that  a  statement  of  claim  would. 

The  plaintiff  said  that  he  would  be  in  a  great 
difficolty,  as  he  had  already  signed  judgment 
against  one  defendant. 

LuBH,  Jw — ^Then  amend  your  declaration  so  that 


*  Uw  Tmee,  NoYember  20th,  1875  (Saturday,  November 
llth) ;  Solieitor^  Journal,  IK 

t  Imo  Tme9,  NoTember  27tih,  1876  (ThuTBday,  Kovember 
Itth] ;  SoUeitor^  Journal,  lb. 

t  See  Order  LIY . ,  Btde  4'. 
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AppUcatum  to 
proceed  under 
the  Supreme 
Court  of 
Judicature 
Aete^for  the 
purpoee  of 
elaiming  a  set" 
off  and  eontri' 
butumyollowed. 


Application  to 
proceed  under 
the  Supreme 
Court  of 
Judicature 
Acte^for  the 
purpoee  of 
making  a  third 
per  eon  a  party, 
granted. 


it  may  be  as  specific  as  a  statement  of  claim  would 
be.  The  defendant  must  have  eight  days  to  deli- 
ver his  defence  after  delivery  of  amended  declara- 
tion.* - 

vn. 

Harrison  f;.  Markups  aio)  Another. 

This  was  an  action  on  a  contract,  and  the 
present  application  was  made,  on  appeal  from 
Master  G-ordon,  by  one  of  the  defendants  to  pro- 
ceed Tinder  the  new  Acts,  for  the  purpose  of 
claiming  a  set-offf  against  the  plaintiff,  and  con- 
tribution! from  the  co-defend£uit. 
•  Htjddleston,  B.,  made  the  order.g 

vni. 

Clareson  v.  The  British  and  Foreign  Marine 

Insurance  Company. 

This  was  an  action  brought  by  Clarkson,  a 
broker  in  England,  on  a  policy  of  insuranca  The 
declaration  had  been  delivered  in  January. 

Frenchy  for  the  defendant.  The  real  plaintiff  in 
this  case  is  Bivano,  an  Italian,  he  being  the  person 
interested  in  the  policy.  The  circumstances  of  the 
loss  were  so  suspicious  that  the  Italian  authorities 
ordered  an  investigation,  with  the  idea  of  bringing 
a  charge  of  fraud  against  Hivano.  We  have 
obtained  an  order  for  discovery  of  ship's  papers 
from  Clarkson ;  but  he  can  only  produce  what 
!Etivano  chooses  to  send.  Mr.  Justice  Brett  refused 
to  make  an  order  upon  Bivano  for  an  affidavit  of 
ship's  papers.  "We  desire  to  proceed  under 
the  Judicature  Acts,  in  order  to  make  Bivano  a 
party  to  the  action.|| 


*  Weekly  Kotee,  November  27th,  1875  (Monday,  Novem- 
ber 22nd] ;  Law  Times,  lb, ;  Solicitore'  Journal,  lb.  j 

t  See  Order  XIX.,  Rule  3. 

J  See  Order  XVI.,  Rule  17. 

^  Weekly  Notes,  December  25th,  1875  fThursday,  Decem- 
ber 16th) ;    Law  Times,  lb, ;  Solicitors*  Journal,  lb. 

II  See  Order  XYI.,  Role  17. 
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«71  C  Mathew,  for  the  plaintifP. 

Qttaik,  J. — ^I  thought  that  it  was  the  practice 
here  to  order  the  parly  interested  to  make  an 
affidaTit  of  ship's  papers. 

Application  granted.* 

SECTION  24. 
STTB-SECnON  (1). 
Hancock  aitd  Othebs  v.  de  Niceyille. 
This  was  a  summons  for  leave  to  amend  replica-   On  application 
tion,  wh'ch  had  been  struck  out  by  Mr.  Justice  -^^  ^*L^ 
LxrsH.I  The  declaration  in  this  case  was  for  goods  ^'^^^ering 
sold  and  deliyered.     Pleas :  Non  assumpsit  and  equitable  repH' 
coverture.     The  replication  had  been  amended  by  cation. 
stating  that  the  defendant  was  possessed  of  separate  ^^  ^.  '""^ 

^''^^  .     .  into  statement 

R.  WiHtamSf  for  plaintiff.   We  wish  to  proceed  of  claim 

under  the  Judicature  Acts  in  order  to  enable  us  granted, 

to  avail  ourselves  of  this  replication  which  is  good  P^^^f^P^' 

in  equity.     This  is  not  the  case  of  replying  to  a  J^^  ^^J  ' 

plea  of  infancy  or  coverture,  fraudulent  conceal-  downtoardfi, 

ment  of  infemcy  or  coverture,  which  would  be  bad. 

We  do  not  allege  any  concealment. 

L.  Kelly,  for  defendant.  If  this  amendment  is 
allowed,  the  cause  should  be  sent  over  to  the 
Ckanceiy  Division,  as  the  question  will  be  purely 
one  of  equity. 

QcADT,  J. — ^That  would  soon  bring  us  back  to 
the  old  ^stem.  This  suit  began  and  went  to  plea 
ixpon  the  personal  undertaking  of  this  lady  to  pay 
ht  goods  sold  and  delivered,  and  she  pleaded 
coverture ;  the  plaintiff  now  desires  to  turn  it  into 
a  suit  against  her  separate  estate.  Under  these 
ciicamstances,  I  cannot  g^ve  him  better  terms  than 
^t  on  payment  of  aU  costs  from  writ  downwards 
the  plaintiff  may  turn  his  declaration  into  a  state- 
ment of  daim.f 


*  Weekly  Notes,  Jantiary  15th,  1875  (Tuesday,  December 

21ft) ;  Law  Tmes,  January  1st,  1876 ;  Solicitor^  Journal,  lb. 

t  See  X«i0  Timet,  November  20th,  1875,  No.  UL 

X  lav  Tmes,  December  4th,  1875  (Thursday,  November 

m) ;  Sdieitor^  Journal,  lb.    See  also  s.  22  supra,  and 

Otder  XDL,  Bule  8. 
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BEPOBTS  OF  OAfiES 


Staying  execu- 
tion where 
now  inequit" 
able  to  carry 
out  judgment. 


SUB-SECTION  (2). 

I. 

Where  a  judgment  has  been  obtained,  and  aa 
arrangement  is  subsequently  entered  into  which 
would  render  it  inequitable  to  carry  that  judg- 
ment into  effect,  execution  will  now  be  stayed  by 
a  Judge  in  chambers  {Per  Qtjain,  J.)* 


A  mortgagee  %a 
not  to  be  kept 
ut  of  poseee  - 
sion  because 
the  mortgagor 
has  an  equita- 
ble  right  to 
redeem. 
The  mortgagor 
must  bring  the 
debt  and  inter- 
est  into  eourt. 


n. 

Hanbuby  asi>  Othebs  v.  NooinB. 

In  this  case,  an  action  of  debt  and  one  of  eject- 
ment, by  mortgagees  against  the  mortgagor,  had 
been  consolidated.  The  defendant,  in  his  state- 
ment of  defence,  claimed  a  right  to  redeem  ;  and, 
on  the  hearing  of  a  simimons  to  strike  this  defence 
out,  Master  Gordon  ordered  the  defence  to  be 
struck  out,  unless  the  defendant  brought  the  debt 
and  interest  into  court  in  six  days. 

That  decision  was  now  appealed  against. 

Warhurton  Pike  for  the  plaintiff. 

HuDDLESTON,  B. — Tho  defendant  here  claims  a 
right  to  redeem.  He  can  no  longer  get  an  in- 
juction  from  the  Court  of  Chancery,  and  he  is  now 
entitled  to  plead  his  equitable  rights.  But  in  the 
meantime  the  mortgagee  must  not  be  kept  out  of 
possession. 

No  order,  f 


Staying  pro- 
ceedings in 
Common  Law 
action 
on  order  to 
refer  for  tarn- 
ation of  costs 
in  suit. 


SUB-SECTION  (6.) 

I. 

An  application  having  been  made  to  the  Masteb 
OF  THE  Bolls  to  make  an  order  to  refer  for  taxa- 
tion the  costs  in  a  suit,  and  in  the  mean- 
time to  restrain  a  Common  Law  action  now 
pending,  he  said  that  he  would  make  the  order  to 
refer,  but  had  now  no  power  to  stay  proceedings 


•  Law  Times^  December  4th,  1875  fWednesday, 
NoTcmber  24th) ;  Solicitors^  Journal^  lb. 

t  Weekly  Notes,  December  26th,  1876  fWednesday, 
December  15th) ;  Law  Times  lb.;   Solicitors*  Journal^  lb. 
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at  Common  Law.    An  application  was  now  made 
for  an  order  to  stay  proceedings  in  the  action.    It  ■ 
was  stated  that  the  Courts  of  Equity  under  the  old 
system  always  restrained  proceedings  at  law  on 
granting  an  order  to  refer  for  taxation  of  costs. 

Lush,  J. — It  seems  to  me  that  whatever  Divi- 
sion of  the  Court  makes  the  order,  that  Division 
should  restrain  the  action.  This  order,  as  I  un- 
derstand it,  is  not  an  injunction  within  the  mean- 
ing of  the  Act.  It  is  part  of  the  order  to  tax. 
Another  application  can  be  made  to  The  Master  of 
THE  Bolls,  and  if  he  still  declines,  I  will  consider 
the  case  again.* 

n. 

Blewtxt  v.  Dowling. 

This  was  an  action  of  ejectment,  in  which  an  Aciionaagainai 
injunction  was  obtained  last  week.      Notice  of  tenants^  subsi- 
trial  had  been  given  by  B.  J.  Blewitt,  the  plaintiff,  ^* J!;^^  ^o/^'ect- 
for  the  sittings  in  London,  and  the  defendant  had  ,„^^^  staf/ed 
appeared  and  defended  for  the  whole  of  the  land,    on  an  ex  parte 

A,  Charles  for  the    defendant. — The  plaintiff  application  by 
has  issued  three  writs  for  the  recovery  of  land  f?^^?^  *^^ 
against    three  tenants  of   the    defendant,    and  practice. 
threatens  forty-seven    more.      I  appear   on    be- 
lialf  of  the  landlord,  who  is  the  defendant  in  this 
action,  to  ask  your  Lordship  to  stay  these  three 
actions  at  once.     I  am  appearing  ex  pwrte  on  this 
occasion;   but  I  think  that  is  contemplated  by 
section  24,  sub-section  5  of  tiie  Supreme  Court  of 
Judicature  Act,    1873,  upon  which  I  am  pro- 
ceeding. 

Lush,  J. — The  section  says  :  '*  By  motion  in  a 
summary  way,"  but  that  does  not  mean  ex  'parte, 
I  think  you  must  proceed  by  summons;  section 
26,  sub-section  8,  requires  one. 

A.  Charles, — Could  not  your  Lordship  extend 
the  time  of  appearance  ?  If  we  give  them  notice, 
they  will  issue  the  forty-seven  writs  before  they 
can  be  restrained. 

*  law  T\wm^  NoTember  13th,  1875  (Saturday,  No- 
Tember  6tli) ;  Solicitors*  Journaly  lb. 
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Lttsh,  J. — ^I  think  I  Iiaye  no  power  to  interfere 
at  all  on  an  ex  parte  application. 

A,  Charles, — ^I  am  informed  that  this  application 
would  have  been  undoubtedly  ex  parte  in  Cmanoeiy, 
and  that  the  other  side  could  come  afterwards  and 
try  to  reverse  the  order. 

Lush,  J. — ^I  will  adjourn  the  application  for 
you  to  inquire  of  one  of  the  registrars  whether 
that  is  so. 

Later  in  the  afternoon  the  above  application  was 
renewed. 

A,  Charles. — I  have  seen  Mr ftBegistrar  Latham, 
and  he  says  that  the  Yice-Chancellors,  and 
generally  the  parties  themselves,  prefer  that  ap- 
plications for  injunctions  to  restrain  should  be 
after  notice  to  the  other  side ;  as  that  course 
avoided  the  possible  inconvenience  of  having  the 
order  subsequently  set  aside,  if  the  party  interested 
made  out  a  valid  objection  to  it.  But  he  said  that, 
beyond  all  question,  the  Court  of  Chancery  would 
restrain  actions  against  tenants  subsidiary  to  an 
action  of  ejectment,  in  a  case  of  this  kind,  on  an 
ex  pa/rte  application. 

Lush,  J. — Then  I  will  make  the  order.  You 
want  an  interim  injunction  till  Wednesday,  and 
then  a  permanent  one.* 

ni. 

Geogheoan  v.  Domek. 

Action  in  <fo-  ^  application  was  made  to  stay  this  action  in 

tinue for  bonds,  consequence  of  the  pendency  of  an  administration 

part  of  the  suit  in  the  Chancery  Division.     The  question  in 

^h^tke  *^^"^^*  t^6  suit  appeared  to  be  one  between  an  executor, 

stayed  on*ac-  *^®  present  plaintiff,  and  the  widow,  the  present 

eotmt  of  a  suit  defendant,  as  to  whether  the  will  of  the  testator 

for  the  admin-  should  be  administered  according  to  French  or 

istration  of  the  English  law.    The  action  was  in  detinue  for  bonds, 

estate  having      •»    *  _.     ^  i\.         >    . 

beeneommeZed  ^eing  part  of  the  estate. 

by  the  present       FetJieram  for  the  defendant. 

defendant  in         QuAiN,  J. — ^In  this  case,  a  suit  for  administration 

•  ?F'wAr/y-^'b^^»,  November  20th, 1875  (Saturday,  November 
13th);  Law  Times y  lb.;  and  see  sect.  2a,  Bubs.  (8);  Solicitors* 
Journal,  ii6« 
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by  the  widow  to  whicli  the  executor  is  a  party,  is  the  Chansery 
pending.  Under  the  old  law,  the  moment  an  ad-  I>^9i9ion. 
ministration  suit  was  commenced  in  the  Court  of 
Ohanceryy  an  injunction  issued  as  of  course  to  re- 
strain the  creditors  from  proceeding  against  the 
executor.  I  think  the  Acts  intended  proceedings 
to  be  stayed  here  in  clear  cases.  Order  to  stay 
proceedings.* 

IV. 

Wood  v,  Wakefield. 

This  was  an  ex  parte  application  on  behalf  of  Stay  of  pro- 

the  defendants  for  a  stay  of  proceedings  in  the  c^d%ng%  in 

above  action.  "'^^tthT'^ 

Wikanf  for  the  defendant.   This  is  an  action  of  ^eutorsfor 

trover  by  a  lady  who  claims  goods,  sold  by  the  poode  sold  by 

defendants,  who  are  executors,  under  an  order  of  ^^«»  under  an 

the  Court  of  Chancery,  when  the  ordinary  adminis-  ^^  **^/^ 

tration  suit  was  pending.    Walker  v.  Middlethwaite  administration 

is  identical  with  this  case,  with  the  exception  that  suit  teas pend- 

the  action  there  was  for  land  instead  of  goods.  ♦«yi  refused, 

^  QvAis,  J. — ^I  can  well  imderstand  that  when  a 
bill  was  filed  by  all  the  creditors  for  administra- 
tion, an  action  by  a  single  creditor  would  be 
stopped  by  the  Court  of  Chancery ;  but  this  is  a 
different  case.  I  cannot  give  you  this  summary 
relief,  it  will  only  be  given  in  very  plain  cases,  f 

Y. 

Fraees  y.  Beeslow. 
This  was  an  application  to  stay  the  above  action,  -^'»  action  idll 
which  was  for  non-delivery  of  goods,  until  a  biU  J^^J^b-^^f  ^ 
of  exchange,  which  had  been  given  by  the  plaintiff  *Jltable  thede- 
to  the  defendant,  had  become  due.     It  was  stated  fendant  to 
that  the  bill  would  become  due  on  the  10th  Dec.,  found  a  counter 
1875,  and  that  the  defendant's  object  in  making  ^^"''^  ^'  '^* 


•  Weekly    Xoies^    December    4th,     1876    (WedDesday, 
AoTember  24  th)  ;  Law  Times,  Ih. ;  Solicitors'  Journal,  2b. 
^J^tekly  Kotes,  December  11th,  1876  (Tuesday,  November 
Mth,  1876) ;   Law  Times,  December  4th,  1876 ;  Solicitors* 
Jmrnal  Ih. 


poiti&le  full 
diihotKiurini 
of  a  6illy:< 
hylhephwl 


■  tliifi  application  vas  to  see  whether  it  would  bo 
hoooured,  as  he  expected  to  have  ground  for  a 
c'i>u]iter-claim  on  ^l"""  bill. 

QuAix,  J. — I  have  exercised  the  power  given  me 
hy  aub-sect.  5  of  the  24th  aection  of  the  ISupreme 
C()urt  of  Judicature  Act,  1873,  in  cases  where 
the  winding-up  of  a  company  or  an  adminiBtra- 
tiou  suit  is  pending ;  but  J  shall  only  do  it  in 
clear  cases  such  as  those.  Even  if  fraud  la  alleged 
ly  the  defendant,  I  should  not  go  into  tiiat 
question  bete.  I  never  heard  of  an  action  being 
B.ayed  on  the  possibility  of  a  future  defence 
arising. 

No  order.   Costs  to  be  plaintiffs  in  any  event.* 

YI. 
MooBB  V.  Tke  City  aso  County  Bank. 


Acti 


a  made  to  stay  proceedings  in 
a  send  it  over  to  the  Chancer]' 


ligiiiilate 
tehrn  th, 
fcndaHl  i; 
/Ifltiy  kail 

liguidatio' 


An  application  y 

fj(  me  wnance  (te  above  action,  oi 

j/fA^^ff'"'     Division. 

Sill,  in  support  of  the  application.— The  City 
and  County  Bank  is  now  in  liquidation.  I  am 
fLpplying  on  behalf  of  the  ofBcial  liquidator.  The 
whole  question  in  the  action  will  arise  in  the 
Chancery  proceedings. 

Vaug/ian  Williams. — There  is  a  difference  be- 
tween compulsOTy  and  voluntary  liquidations. 
This  is  a  voluntary  liquidation,  and  the  same  power 
1o  stay  is  not  given  as  in  the  case  of  a  compulsoiy 
liquidation,  See  Ha  Poole  v.  Pir»  Srich  Clay  Com- 
fany  (L.  Eep.  18  Eq.,  542). 

QuAiH,  J. — I  think  this  is  a  matter  that  should 
he  ai^ed  in  open  court.  I  will  stay  the  action. 
Costs  hitherto  incurred  to  be  added  to  the  claim, 
and  the  claim  to  be  decided  by  the  Chancery  Divi- 
sion, to  which  the  winding-up  of  the  company  ia 
ttttached.t 


•  B'ftWyifoiM,  December  llth,  1875  (Thursday,  Detem- 
bor  2iid) :  Lmc  Timtt,  It.;  Soticiloii'  Journal,  Jb. 

t  Weekly  Note;  December  11th,  1875  (Saturday,  Decem- 
ber 4th);  Late  Time;  lb.;  and  see  a.  35;  Solitilon'  J<naiiel,R. 
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vn. 

Owens  v.  Stbah  Goal  CoHPAinr. 

A  resolution  for  a  voluntary  winding-up  of  the  (S.F.J 

defendant  company  had  been  made  in  November, 
and  an  application  was  now  made  to  stay  proceed- 
ings in  this  action. 

QuAiN,  J.,  made  an  order  to  stay  proceedings,  the 
plaintiff  to  add  his  costs  up  to  the  present  time  to 
his  claim.* 

SECTION  25. 
BUB-SECnON  (6). 

B$  The  New  Hambitroh  akd  Brazhjan  Eailway 

CoMPAirr. 

Monclcton,  for  the  above  company,  applied  to  be  SeinbU  the 
allowed  to  interplead.     No  action  has  yet  been  proviso  to  sub- 
brought  against  us,   but  the  company  have  re-  **<^J*<^  ^^f 
ceived  notice  from  Melhardo  and  Lloyd  not  to  ^int^ieading 
pay  money  or  issue  shares  to  Watson  and  Smith,   applies^  though 
as  the  former  claim  to  have   had    the   shares  no  action  has 
assigned  to  them  by  the  latter ;  and  from  "Watson  ^^^  ^?^" 
and  Smith  we  have  received  a  letter  denying  the  ^f%d^r^ 
alleged  assignment,  and  demanding  the  issue  of  company  to  call 
the  sharea     This  application  is  under  sect.  25,   upon  rival 
Bub-8ect.  6,  of  the  Supreme  Court  of  Judicature  claimants  to 
Act  1873.     Mr.  Wilson  has  the  foUowing  remark  ""^u^llj^^^' 
on  that  section  : — "  This  section  appears  to  allow  ©»  the  ground 
relief  by  interpleader  in  cases   faJling  within  it  that  there  teas 
after  notice  of  conflicting  claims,  without  waiting  *^^^  enfficient 
for  an  action  to  be  brought,"  p.  157.    I  should  Zlute'^'^Jritfen 
submit  that  this  sub-section  was    intended    to  assignment  of 
lemove  the  technical  difficulty  that  existed  with  the  shares. 
Tegaid  to  interpleading,  as  to  an  action  being 
first  brought. 

BatUn^  for  Watson  and  Smith. — ^We  claim 
imder  an  award  of  Horatio  Lloyd,  and  say  that 


•  Weekly  Notes^  January  15th,  1875  (Tuesday,  December 
^\A)\  Law  Tmes,  lb. 
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there  is  no  Msigmnent.  We  should  like  an 
adjoummeut. 

Ptilbreok,  for  Melhardo  and  Llofd. 

QuAiN,  J. — Mr.  MoDckton's  interpretation  of  the 
intention  of  sub-eect.  6  is  quite  vorthy  of  con- 
sideration. The  Trustee  Helief  Act  enabled  a 
trustee,  where  the  trust  property  was  the  Buhject 
of  dispute,  to  apply  to  the  Court  of  Chancery  for 
protection  from  suits,  and  it  was  not  necessary,  ia 
order  to  obtain  this  relief,  that  actual  proceedings 
should  he  pending,  I  am  very  much  inclined  to 
give  that  construction  to  the  eub-sectiou  before 

Application  adjonnied. 

On  the  hearing  of  the  adjourned  application, 
QuAiN,  J.  refused  to  allow  the  company  to  call 
upon  the  claimants  of  the  shares  to  interplead,  on 
the  ground  that  there  was  not  eufiicient  notice  of 
an  abeolute  written  assignnLent.* 

SUB-SECTION  (8). 
I. 

I  it^iineiion.  lo       An  application  was  made  for  an  injunction  to 

ainpiii/-     restrain  paying  away  money. 
I  Bumev^^raHhit       ^'''^H'  ■'- — ^  shall  follow  the  Chancery  practice, 
I  vithani  and  grant  it  without  an  affidavit.f 

T  rJUdavil. 

n. 

LUSHBB  r.   COMFTOIB  s'EsCOUFTE  DK  PABia 

J  AppiiraiiBii  This  was  an  action  by  Lusher  &  Co.,  inercliants, 

m/ar pnymriii  of  against  the  Comptoir  d'Escompte  do  Ptuia  for 

"ImoiifjuHf.,  money  paid.     The  present  was  an  ex  parte  ap- 

no.'.vV  ',  plication  under  sect.  25,  Bubs.  8,  of  the  Supreme 

i,-«;'], /.,  Court  of  Judicature  Act,   1873,  and  Order  LII, 

«'"  /*■'."-  Eules  2,  3  and  4,  for  money  to  be  paid  into  court, 

I     r  '/""'''  pending  a  summons  cEdling  upon  the  other  party  to 

•  Weekly  Note;  December  11  th,  1875  (ThnTsday, 
December  2nd) ;  Laic  Timet,  Jb.  ;  Solicilari'  Jnumal,  Ih. 

t  Zoic  Time>,  Kovpjnbor  13th,  1875  (Wedue^d*/, 
November  lOth);  Solieiton'  Jounuit,  lb.;  antiKcOiAeTlJl., 
Bule«  3,  3,  4. 
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show  cause  why  an  inj  unction  should  not  be  issued 
restraining  the  defendants  from  paying  away 
money  in  their  hands  which  the  plaintiffs  claimed. 
The  plaintiffs  were  the  consigpiees  of  428  bales  of 
palm  leaves ;  the  bill  of  lading  being  in  the  hands 
of  the  defendants,  the  plaintiff  who  were  entitled 
to  it,  claimed  it  from  them.  The  consignor, 
however,  had  become  bankrupt,  and  the  defendants 
claimed  the  bill  of  lading  on  behalf  of  the  Bank 
of  Algiers,  and  refused  to  give  it  up  until  the 
plaintiffs  paid  the  sum  of  £538.  4s.  2d.  Finally 
the  plaintiffs  paid  what  the  defendants  demanded 
mider  protest ;  and  it  was  to  recover  this  sum 
that  the  action  was  brought. 

Bremner  supported  the  application. 

Lush,  J. — ^I  cannot  order  the  holder  of  the 
money  to  pay  it  into  court  unless  he  wish.es  to  do 
60.  Some  person  has  wrongfully  withheld  your 
bill  of  lading,  and  you  have  a  claim  against  him 
for  the  money  you  have  paid.  It  is  not  your 
money,  though  you  have  a  claim  against  them ; 
and  I  have  no  power  to  direct  them  what  to  do 
with  their  money. 

No  order.* 

■in. 

Drake's  Patent  Concrete  v.   Dower. 

Tins  was  an  ex  parte  application  for  an  injunction  Injunction 
to  restrain  the  defendant  from  pulling  down  a  granted  to  re- 
building which  he  alleged  was  not  built  according  "1^^^  ^} 
to  contract.     A  house  was  in  the  course  of  erection  pulUng  dwton 
by  the   plaintiff   for    the    defendant,    and    the  house  in  course 
defendant  had  begun  to  pull  it  down.  of  erection  for 

QuAnr,  J.,  made  an  order  to  restrain  the  def en-  ^J**^  ^ 
dant  from   pulling  down  the  partially  erected  ^^*"**'^' 
house,  or  any  part  of  it.f 

•  fFeekfy  Notes ,  Noremljer  20th,  1875  (Wednesday,  No- 
tember  10th) ;  Z«ir  Tttnes,  November  13th  1875 ;  Solicitors* 
Jovtmal,  lb.;  and  see  Order  LII.,  Rules  2,  3,  4. 

t  Weeklg  Notes,  December  4,  1875  (Wedneaday,  No- 
▼ember  24lh) ;  law  Times,  lb.;  Solicitors'  Journal,  lb, ; 
•ad  see  Order  LII.,  Boles  a  and  4). 
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rv. 


This  vas  an  ex  part*  application  for  an  in- 
junction to  reBtrain  the  defendant  &om  parting 
witli  goods  in  Mb  posBOBsion,  and  for  t3ie  Kg- 
pointment  of  a  receiver  to  protect  tliem.  in  action 
<  iras  pending  for  the  return  of  oats  and  strair 
wrongfully  taken  possession  of  by  the  defendant. 

QvATN,  J. — This  is  a  common  action  of  trover. 

So  order.* 


parhng  ir.. 
gaodi  sold. 


FowxEa  (!.  Lewt. 

c        This  was  an  ex  parte  application  for  an  order 
for  inspection  for  the  purpose  of  ascertaining  the 

"'-  weight  of  oate  and  straw  sold,  ond  for  an  injunc- 

,      don  to  restrain  the  defendant  from  parting  with 
the  possession  of  them  until  euch  inspection  had 

ion  been  had.    An  action  was  pending  for  the  prioe  of 

' "/  oats  and  straw  sold. 

QcAUT,  J. — How  can  I  order  a  man  not  to  part 
with  his  own  property?  I  have  no  objection  to 
^vo  you  an  order  for  inspection,  but  I  oannot  do 
that  ex  parte.     You  must  tafee  out  a  summons. -I" 

VI. 
Habershoh  and  another  v.  G-ill. 

Appoinimnii  This  was  an  action  of  ejectment  by  a  landlord 

ef  rteeiver  against  hia  tenant,  a  builder.    An  ex  parte  applica- 

A/wiio    '"^  ^'^^  ^**  ""^  made  on  behsilf  of  tie  landloM  for 

in/o  difrepair  the  appointment  of  a  receiver. 

pending  Jaton    Smith,    for    applicant. — The   defendant, 

action  of  eject-  axiAei  a  Covenant  in  his  lease,  should  have  com- 

l^"dofhbi'L'  pleted  the  house  lot  to  him  by  the  plaintiff;  he 

agtii«!<i  Kmiit,  has  uot  done  so,  and  the  bouse  is  now  falling  into 

refined.  disrepair.     I  ask,  therefore,  for  a  receiver  to  be 


*  Zau> 7Viiu(,necember4th,  18T6C^^<^^B^7t^ovamber 
21th) ;  Solicilm-i  Journal,  Jb.;  tuid  tee  Order  LII.,  Rule  4. 

t  Weekly  Nettt,  Decnnber  4th,  1875  (Wednnday,  No- 
vember !4Ui) ;  Liao  J\met,  lb.;  Selicitori'  Jaunial,  lb.  See 
Order  LII.,  Boles  3, 1. 
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appointed  to  pirevent  waste.    I  refer  your  Lord-  On  ex  parte 
ship  to  section  25  of  the  Act  of  1878,  sub-seption  application. 
8.    Where  property  is  being  wasted  it  is  the  imi- 
▼ersal  praodoe  of  the  Court  of  Ghonoeiy  to  appoint 
a  receiver. 

QuAiK,  J. — ^There  is  an  excellent  provision  in 
Order  LII.,  Rule  3,  of  the  Supreme  Court  of 
Judicature  Act,  18  75,  for  the  protection  of  property. 
But  that  order  cannot  be  made  ex  parte.  I  can  make 
no  order,  unless  you  give  me  an  authority  to  prove 
that  the  Court  of  Chancery  would  appoint  a 
receiver  where  property  is  falling  into  decay. 
This  is  a  novel  application  here,  and  I  will  adjourn 
it  for  you  to  give  me  express  authority  on  the  point.* 

WiLLiAKS  V.  Wright. 

This  was  an  ex  parte  application  for  an  injunc-  Ir^function  to 
tion  to  restrain  the  plaintiff  from  building  on  a  ^^f^!'^^!L . 

.jLi     ^        •!,  plaxntifffrom 

particular  Site.  buildi^re^ 

QuAiN,  J. — ^Why  do  you  not  go  to  the  Court  of  fiued,  the 

Chancery  ?  building 

Gor$t  Q.O. — ^Because  it  is  cheaper  to  come  here,  *f<^»«f  **<^  ^ 

my  Lord.  already  erected. 

The  dispute  between  the  parties  was  as  to  the 
site  of  Wellington  Bead,  "New  Brighton.  There 
was  a  counter-claim  in  the  action,  which  stands 
for  trial  at  the  forthcoming  Liverpool  Assizes,  and 
the  heading  of  the  Liverpool  form  of  pleadings,  Title  of  plead- 
which  was  produced,  was  as  follows  :  In  original  ^'V'- 
action,  Williams,  plaintiff,  Wright,  defendant;  in 
comiter-daim,  Wright,  plaintiff,  Williams,  defen- 
dant. 

QuAiK,  J. — ^That  is  utterly  wrong.  The  new 
procedure  recognises  the  party  setting  up  a  counter 
clabn  in  no  other  light  than  as  a  defendant.  The 
heading  of  the  Liverpool  form  is  simply  absurd. 

Gont,  Q.C.,  in  support  of  the  appncation. — ^We 
want  to  stop  the  plaintiff  from  building,  because 

•  Weekly  Not«9y  December  4th,  1876  (Saturday,  November 
27tii) ;  SoUettonf  Joumaly  lb,;  and  see  Order  LII.,  Hales  3, 4. 
On  November  29thy  the  application  ex  parte  was  refused. 
Weekly  Kotee,  ubi  Bupra. 
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he  is  obliteratmg  our  landmarks.  The  trial  will 
come  on  in  a  fortnight,  and  the  juTy  go  to  view 
next  week.  The  other  side  have  got  an  injnnctioii 
from  your  Lordship  to  restrain  the  defendant  from 
pulling  down  the  plaintiff's  biiildiDg.  "We  only 
want  the  plaintiff  to  be  compelled  to  hold  hie 
hand,  as  the  defendant  has  been  compelled  to  hold 
hia. 

An  affidavit  wan  put  in  which  stated  that  the 
plaintiff's  building  would  conceal  the  dte  of  the 
Wellington  Boad,  which  was  the  defendant's 
bonndary,  and  that  the  plaintiff  had  not  up  to  the 
present  time  deaieted  from  building. 

QuAJN,  J. — The  afBdavit  does  not  state  that  the 
plaintiff  is  doing  anything  to  injure  you.  The  build- 
ing is  already  there ;  if  there  is  any  injury,  it  is 
done. 

Injunction  revised.* 

Tin. 

TozEB  P.  Walfohd. 

iHjniTiioii  This  was  an  ftE  ^arte  appheation  for  an  injunc- 

granhd  ro  ,«.  tloD  in  an  action  of  ejectment. 

airain  d<-  Q.  R.  £hmedff,  for  the  plaintiff. — We  wish  to 

•^"ff"''f""l    restrain  the  defendant  from  using  and  keeping 

umifrom'  '  **"  "'*'  premises,  now  occupied  by  him,  a  certain 

terpiitg  ,111//       steam  engine.  The  defendant  has  convenanted  not 

Mi^  R  urim     to  do  any  act  dangerous  to  his  co-tenants,  or  to  the 

rMgmeonih      landlord.     On   account   of  the   engine  in    ques- 

^l^triai  of''    *'"•'•  *^®  ^'®  office,  where  we  were  insured,  bare 

Hu  nfthn.        refused  to  continue   the   iuEurance,  end  we  are 

under  a  covenant  with  our  superior  landlord  to 

insure.    In  the  covenant  of  the  defendant  to  repair 

and  to  keep  safe,  there  is  an  exception  of  accidental 

fire.     This  action  was  begun  in  the  hope  that  the 

engine  would  at  once  be  removed.     It  works  night 

and   day,   and   is  therefore   a  nuisance  to    the 
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co-tenants,  as  well  as  an  actual  damage  to  the 
plaintiff. 

QuAor,  J.y  granted  an  injunction  to  restrain  the 
defendant  from  working  his  engine  until  the  trial 
of  the  cause,  the  plaintiff  undertaking  to  abide  by 
any  order  the  court  may  make  as  to  any  damages 
suffered  by  the  defendant.* 


IX. 

In  an  action  for  the  obstruction  of  Hght  and  air,  j^funetion  to 
an  application  was  made  by  the  plamtiff  for  an  defendant  to 
injunction,  compelling  the  defendant  to  take  down  *«**  ^^'^  ^ 
a  hoarding  erected  by  him,  till  the  trial.     In  ^""f^il^^.^ 
support  of  the  application  it  was  stated  that  if  the  action  for  the 
Hoarding  was  allowed  to  remain  during  the  winter  ohetruetum  of 
months,  the  plaintiff's  kitchen  and  parlour  would  %A^  and  air, 
he  in  total  darkness.  refuted. 

On  the  other  side  it  was  alleged  that  the 
plaintiff' had  built  an  additional  story  to  his  house, 
and  that  the  defendant  had  then  erected  the 
hoarding  in  question  to  avoid  being  overlooked. 

Httddleston,  B. — The  plaintiff  claims  an  in* 
junction  in  his  statement  of  claim,  and  the  action 
will  he  tried  in  March.  He  does  not  show  me  that 
the  defendant  had  not  a  perfect  right  to  put  up 
this  hoarding. 

Injunction  refused.j 

X. 

An  application  was  made  for  an  injunction  to  Injunction  to 
restrain  purchasers  of  property  belonging  to  the  reetrain  pur- 
defendant  in  an  action  on  two  bills  of  exchange  **^*7^^J^^ 
ftom  paying  the  purchase  money  to  the  defendant,  ^f^ndantfrom 

*  Wecldy  Notee,  December  18th,  1875  (Baturday,  December 
11th] ;  Law  Timee,  lb. ;  Solicitor^  Journal,  lb. 

t  law  TS«N#t,  December  25th,  1875  (Friday,  December 
Vl^ySolmtor^  Journal^  lb.;  Weekly  Notee^  January  15th, 
187S,  and  see  Order  LU.,  Rule  4. 
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QuAiN,  J. — The  purohasers  are  not  parties  to 
^^^JJlLn  ^®  action.  The  plaintiff  has  no  lien  or  daim 
^^hin^refuted,  ^poii  t^^  money  at  all.     He  is  attempting  to  get 

an    attachment    before   judgment.     ApplicsEtion 

refuBed.* 


Jf\jtmetion  to 
restrain  de- 
fendant from 
distraining  for 
rentf  pending 
an  action  by 
the  defendant 
against  him^re' 
fused^  no  notice 
of  the  appliea^ 
tion  having 
been  given. 


XI. 

An  ex  parte  application  was  made  for  an  in- 
junction to  restrain  a  distress  for  rent.  It  was 
stated  that  a  condition  precedent  to  the  landlord's 
right  to  rent  was  that  he  should  put  the  house  in 
repair.  The  applicant  had  commenced  an  action 
on  this  agreement  of  the  landlord,  in  which  he 
claimed  £1 50.  He  was  willing  to  pay  the  amount 
of  the  distress  into  court. 

LiNDLEY,  J. — Primdfacie^  an  injunction  ought 
not  to  be  granted  ex  parte.  In  cases  of  emergency 
it  will  be  granted ;  but  an  injunction  is  very  rarely 
given  without  hearing  both  sides.  You  must 
serve  the  other  side  with  a  notice  that  you  intend 
to  apply  for  an  injunction  on  a  given  day.! 


A  Judge  of  the 
Queen's  Bench 
sitting  at 
Chambers  has 
no  power  to 
transfer  an 
action  from  the 
Exchequer  to 
the  Common 
Fleas  Division, 


SECTION  36. 
I. 

An  application  was  made  that  a  cause  which  had 
been  tried  before  Pollock,  B.,  at  Liverpool,  and  in 
which  a  rule  nisi  had  been  granted  two  terms  ago 
by  the  Court  of  Exchequer,  should  be  sent  over  to 
the  Common  Pleas  Division.  It  was  stated  that 
Mr.  Aspinall  had  advised  this  application. 

Lush,  J. — The  application  should  be  made  to 
the  Exchequer  Division  of  the  High  Court;  I  can 
make  no  order. J 


•  Law  Times f  January  Ist,  1875  HMonday,  December 
26th);  Weekly  Notes^  January  16th,  1876. 

t  Weekly  Notes,  ^QSvuBTj  16th,  1876  (Monday,  Jan.  10th); 
Law  Times,  lb, 

X  Law  Times t  November  20th,  1876  (Saturday,  Kovember 
13th) ;  Solicitors'  Journal,  lb. 

II  See  Order  LI.,  Rule  2. 
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n. 

Wairne  v.  Dell. 
T3us  wa^  an  action  commenced  under  the  old  -^PP^^tion  to 
piooednre  for  money  lent,  in  "whicti  the  plaintiff  was  !^^22j!^;i(« 
a  pnbliaher  and  the  defendant  an  artist    An  order  mattert  to  the 
had  been  obtained  by  the  defendant  to  continue  the  Chancery 
proceedings  under  the  Supreme  Court  of  Judicature  ^^***on  re- 
Act&     The  defendant  had  then  set  up  a  counter-  "^^^  MaHe'r 
claim  for  a  partnership  account.     The    dispute  instead, 
between  the  parties  arose  out  of  a  publication  of 
the  plaintiff  which  the  defendant  had  illustrated, 
and  the  counterclaim  alleged  a  right  to  a  shsLre  of 
the  profits  of  such  publication.     A  summons  had 
been  taken  out  to  strike   out  the  counterclaim, 
which,    together  with  the  statement  of  defence, 
consisted  of  twenty-four  folios.     On  the  hearing  of 
this  summons,  the  master  had  dismissed  it  with  the 
suggestion  that  an  application  shoidd  be  made  to 
transfer  the  proceedings  to  the  Chancery  Division 
where  the  claim  for  a  partnership  account  could 
be  gone  into.     The  defendant  then  took  out  the  * 

present  summons. 

Oiwaid,  for  the  defendant  There  are  two 
descriptions  of  partnership-general  and  for  a 
particular  purpose ;  the  one  we  allege  is  of  the 
latter  kind.  Sect  34  of  the  Supredie  Court  of 
Judicature  Act,  1873,  assigns  to  the  Chancery 
Diyision  of  the  High  Court  all  matters  with 
respect  to  the  taking  of  partnership  accounts. 

TathoMj  for  the  plaintiff. — The  agreement  as  to 
dlTision  of  profits  between  the  parties  in  this  case 
does  not  amount  to  a  partnership  at  all. 

HuDDLESTON,  B. — The  reason  of  the  provision 
in  tiie  Act  with  regard  to  partnership  matters  is 
that  the  machinery  of  the  Chancery  Division  is  the 
best  suited  for  dealing  with  complicated  partner- 
ship accounts,  but  this  is  not  a  matter  of  that  kind. 
Itis  nmecessary  to  go  through  the  cumbersome  form 
of  a  suit  in  Chanceiy  to  decide  thepresent  question^ 
and  I  think  it  is  one  that  should  be  referred. 
Order  to  refer  to  master.* 

•  Weekly  Notee^  Decemher  26th,  1876  (Wednesday,  De- 
«QOiber  16tti) ;  Law  Times,  lb, ;  Solicitors'  Journal,  lb. 
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the  Rolh, 


m. 

YouNO  V,  Kino. 

Action  tram-  An  application  was  made  to  stay  proceedings  in 
ferredby  Judge  this  action,  or  to  send  it  over  to  the  Bolls,  where 
«J  Cumbers  to  ^n  action  (JSTing  v.  Young)  had  been  commenced  by 

a  mortgagee  to  be  let  into  possession. 
JSyre,  for  the  plaintiff. 
F.  Turner f  for  the  defendant. 
LnTDLEY,  J.,  ordered  the  case  to  be  transferred 
to  the  Jiolls,  with  liberty  to  the  plaintiff  to  apply 
for  possession. 

GoQts  to  be  costs  in  the  cause.* 


Appeal  from  a 
County   Court. 
Leave  given  to 
appeal  within 
eight  days  to 
the  proper 
Divisional 
Court,  none 
having  yet 
been  formed 
and  the  last 
day  for  appeal^ 
ing  having 
arrived. 


SECTION  45. t 

I. 

Amis  v.  Clabe. 

An  ex  parte  application  was  made  to  the  Judge 
with  regard  to  appealing  under  the  Act  from  a 
County  Court.  The  Act  of  1 873,  sect.  45,  transfers 
such  appeals  to  a  Divisional  Court  to  be  constituted 
for  the  purpose  ;  but  the  defendant's  last  day  of 
appeal  had  come,  and  no  Divisional  Court  had 
been  constituted  for  hearing  such  appeals. 
Formerly,  such  an  appeal  would  have  been  to  a 
Vice-Chancellor,  but  that  was  taken  away  by  the 
Act.  It  had  been  decided  by  the  Lords  Justices 
that  an  appeal  after  the  Act  came  into  operation 
from  a  decision  given  before  that  time  was  governed 
by  the  Act.  It  was  stated  on  behalf  of  the 
defendant  that  he  had  g^ven  notice  of  appeal,  but 
was  not  now  proceeding  by  summons ;  he  contended 
that  what  he  desired  was  similar  to  an  injunction 
which  his  Lordship  had  already  granted  ex  parte. 
It  appeared  that  the  County  Court  judge  had 
decreed  specific  performance  of  a  contract  to  con- 
vey ;  the  grounds  of  appeal  were  that  the  person 
who  entered  into  the  contract  on  the  defendant's 


*  Law  Times,  January  15th,   1875    (Friday,    January 
7th)  ;  Solicitors^  Journal,  lb. 
t  See  also  section  40. 
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behalf,  was  not  liis  agent.  The  purchase  money 
iras  160/. 

Lush  J. — ^Has  the  money  been  paid  to  your 
agent  ?  I  must  protect  the  plaintiff.  I  will  adj  oum 
the  application  for  you  to  hnd  out. 

On  renewing  the  adjourned  application  it  was 
stated  that  Clark,  the  defendant,  had  always  denied 
the  authority  of  Bridge  to  sell  for  him,  so  Amis, 
the  plaintifp,  had  not  paid  the  purchase-money. 

Lush,  J. — Then  I  will  make  an  order  that  on 
motion  ex  parte  by  the  defendant  I  allow  the 
defendant  Hberty  to  appeal  within  8  days  to  the 
proper  Diyisional  Court.* 

lA. 
Amis  v.  Clabe. 

In  the  case  of  an  appeal  from  a  County  Court,  Same  eate, 
in  Tirhich  his  Lordship  had  already  given  eight  days'   f^^j^^*. 
extension  of  the  time  for  appealing,  in  consequence  y^  appealing 
of  the  Divisional  Court  not  yet  being  constituted,   allowed^  the 
he  was  asked  to  still  further  extend  the  time.  JDivieional 

Lush,  J. — I  cannot  go  on  extending  the  time  ^r'  ^*  . 
during  which  you  may  appeal.     You  must  apply  /ormS^^     *** 
to  the  Court  to  appoint  a  Divisional  Court  for 
hearing  these  appeals.     I  will  give  you  two  days' 
further  time  to  make  that  application.t 

Ib. 
Amis  v.  Clabk. 
This  was  an  ex  parte  application  with  reference  Same  eaee, 
to  appealing  from  a  County  Court  Judge,     The  ^^^aLllin 
matter  had  been  twice  before  Mr.  Justice  Lush,  ^^  ^^^  ^"^ 
who  had  given  first  eight  and  then  two  days'  ex-  plaintiff  to 
tension  of  the  time  for  appealing,  for  the  purpose  ^haw  cause  at 
of  appealinG:  to  the  Divisional  Court,  when  con-  chambers  tchy 
stitut^.       ^  ^^'  ^'"^  'f 


•  Wtehly  IfoUs,  November  20th,  1876  (Tuesday, 
Norember  16th) ;  Zaw  Times,  Ib. ;  Solicitors'  Journal,  lb, 

t  Weekly  Notes,  December  4th,  1875  (Tuesd  ay,  November 
23id);  Law  Times,  lb.;  Solicitors'  Journal,  lb- 
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the  County 
Court  Judge 
in  kU  favour 
should  not  be 
reversed. 


E,  W,  Byme^  for  the  applicant. — I  first  applied 
to  Vice-Chancellor  Maliiis,  but  he  said  he  could 
not  assist  me.  I  then  applied  to  the  Couit,  but 
they  said  they  could  do  nothing,  as  a  Divisional 
Court  was  not  yet  constituted.  I  suggested  that 
they  should  constitute  one,  but  they  declined  to  do 
that,  and  said  a  meeting  of  the  Judges  would  first 
be  necessary.  I  call  your  Lordship's  attention  to 
what  was  done  by  the  Vice-Chancellor  in  EccUi  v. 
Eccles*  and  ask  you  to  adopt  that  course  in  the 
present  instance. 

QuAiN,  J. — I  should  not  be  disposed  to  follow 
exactly  the  form  of  the  order  in  Eccles  v.  JEechs* 
I  think  that  I  had  better  give  you  a  rule  ni«, 
calling  upon  the  plaintiff  to  show  cause  before  the 
Judge  at  chambers  why  the  judgment  in  his 
favour  should  not  be  reversed.  You  must  get 
a  verified  copv  of  the  Judge's  notes,  under  Order 
LVIIL,  Eule'll-t 


Ic. 


Same  case. 
On  cause 
shown^  decision 
of  County 
Court  Judge 
reversed  by 
Judge  at 
chambers, 
with  costs. 


Amis  v,  Clakk. 

A  rule  wwt  having  been  granted  calling  upon  the 
plaintiff  in  this  action  to  show  cause  before  a  Judge 
at  chambers  why  the  decision  of  the  County  Court 
Judge  in  his  favour  should  not  be  reversed,  cause 
was  now  shown.  An  application  had  been  made  to 
the  County  Court  Judge  for  his  notes  of  the  case  ; 
but  it  appeared  that  he  had  taken  none.  He  sent, 
however,  a  letter  giving  the  reasons  for  his  decision, 
which  letter  was  duly  verified;  and  certain  affidavits 
had  been  agreed  upon  by  the  parties  to  supple- 
ment the  letter.  The  County  Court  Judge  had 
decreed  specific  performance  of  a  contract  to  sell 
a  house,  and  the  defendant  appealed  from  this 
decision  on  the  grounds  that  he  had  never  given 
his  authority  for  the  sale,  and  that,  if  he  ever  had 


♦  Reports  of  Cases,  by  W.  T.  Charley,  60. 
t   Weekly  Notes,  December  4th  (November  25th)  /   La%o 
Times,  lb,;  Solicitors*  Journal,  lb. 
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giTen  such  autliorit  j,  he  had  subsequently  revoked 
it  The  question  turned  upon  whether  the  oon- 
struction  to  be  put  upon  a  letter  written  by  the 
defendant's  wife  to  the  agent,  and  the  statements 
made  in  the  affidavits  as  to  a  conversation  between 
the  parties,  supported  the  alleged  revocation. 

QiTAm,  J. — ^I  am  of  opinion  that  this  case  has 
not  been  sufficiently  been  made  out  for  a  decree 
for  specific  performance  to  be  granted.     In  such 
cases  the  onus  lies  on  the  plaintiff ;  and  the  Court 
of  Ghanoeiy  would  never  grant  specific  performance 
except  in  clear  cases.    It  is  dear  from  the  affidavit 
of  the  defendant  himself ,  that  there  was  a  con- 
versation between  the  defendant  and  the  agent 
Bridge,   about  the  house,  and,  as  the  plaintiff 
speaks  to  the  exact  sum  of  £160  as  being  men- 
tioned by  Bridge  to  him  as  the  purchase-money, 
it  seems  probable  that  authority  was  given  by  the 
defendant  to  Bridge  to  sell.    The  question  then 
ftrifiee  whether  that  authority  had  been  revoked. 
I  am  clearly  of  opinion  that  the  letter  of  Mrs. 
dark  to  Bridge  is  a  revocation  of  the  authority 
that  had  been  given ;  and  that  construction  of  the 
letter  is  borne   out  by  the  positive  testimony  of 
two  witnesses,  Mrs.  French  and  Mrs.  Clarke,  as  to 
a  conversation  between  the  parties  on  a  subsequent 
occasion.     With  regard  to  that  conversation,  the 
agent  only  says  that  the  authority  given  to  him 
was  not  revoked,  but  does  not  say  what  did  take 
place;   whereas  Mrs.  French   and  Mrs.  Clarke 
positively  swear  that  the  agent  was  then  expressly 
told  that  he  was  not  to  sell  the  cottage.    The 
County  Court  Judge  was  of  opinion  that  a  portion 
of  Mrs.  Clarke's  letter  wew  inconsistent  with  the 
idea  that  it  was  intended  to  revoke  the  authority  to 
sell ;  but  that  is  not  how  I  interpret  the  words. 
The  decision  of  the  County  Court  will  be  reversed; 
and,  following  the  new  practice,  the  appellant  will 
have  the  costs.* 


*  law  Tim$»f  January  Ist  1875  (Monday,  December 
30&) ;  SoUcitari  Jwmal^  lb. ;  Weekly  Not$9^  January  16th, 
1876. 
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App«alfroin 
Ctmnty  COnr 
Utile  niti  re- 


MUiirtHion. 
JtuU  nUifor  a 
niw  trial  by  thi 
<.'aunti/  Court 
Judgi,  mate  to 
bt  iAoe™  Affiir* 


Afpralfrom 
Coimly  Court. 
J{«U  H<<i 
•Irani  fd,  eaiiie 


II. 

QuAm,  J.,  ref^isedan  application  for  amleiiMi 
calling  upon  the  other  side  to  show  cause  why  the 
decision  of  a  County  Court  Judge  in  their  favour 
should  not  be  reyersed,  on  the  ground  that  the 
dedsion  of  the  County  Court  Judge  was  correct* 

in. 

Htjbst  and  Son  v.  Lloyd. 

In  this  case,  Jtote  mode  an  ex  partt  application 
for  a  new  trial  on  the  ground  of  misdirection  hy 
the  County  Court  Judge. 

Bule  niti,  calHng  upon  the  other  side  to  show 
cause  before  the  I^Tinioiial  Court.f 

IV. 

This  was  an  appeal  £rom  the  decision  of  a 
County  Court  Judge,  in  an  action  for  the  use  and 
occupation  of  a  foreshore,  which  the  corporation 
of  Fenrhyn  alleged  that  they  had  inherited.  The 
County  Court  Judge  had  stated  that  his  decision 
was  gtTen  solely  with  a  view  to  ensuring  an 
appeal.  ' 

QuADf,  J.,  granted  a  rule  niti,  cause  to  be  shown 
before  the  newly  constituted  Divisional  Court} 


Apptai/rom  An  application  was  made  for  an  extension  of 
CdhhCj/  Court  the  time  for  appealing  from  the  decision  of  a 
fy^p'"alZ     County  Court  Judge. 

QpAiN,  J. — Ton  might  have  applied  to  me  at 
once  for  a  rule  nisi,  but  I  will  give  you  the  exten- 
sion of  tim#  you  ask  for.|| 

*  Late  Timet,  Deoember  4th,  1875  (TuetdHy,  Naveinbei 
20U>). 

t  Laic  TitHti,  December  26th,  1875  (Friday,  December 
17th) ;  Solieilori'  Jotamal,  lb. ;  Wteklg  Note;  JanuAiy  15th, 
1876. 

t  Law  Tinui.  January  Ist,  187B  (Tuesday,  December 
21st);  Weekly  Sotet,3iamaTj  IbOi,  nii. 

y  Lain  Taaet,  January  lit,  1875  (Tuetday,  December 
3Ut>;  Solieitvn'  Jvumal,  lb. ;  Weikly  Notei,  Jtimary  ISti, 
I8TS. 
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SECTION  56  * 

I. 

Atkinson  v.  Ellison. 

This  case,  in  which  a  previous  summons  was  Summotuto 
heard  last  week,  came  again  before  the  Judge  on  ^^^^  £^^ 
a  summons  taken  out  by  the  defendant  to  refer  the  jprocedure  Act, 
original  claim  and  the  counter-claim  in  the  action  1854, «.  11,  Am 
to  an  arbitrator  named  in  the  lease.  ^  mpplieation 

Bowen,  in  support  of  the  summons.— I  askthat  %^Z^^^ 

the  landlord's  claim   for  rent,  and  the   tenant's  refer  a  counter' 

daim  for  brpach   of  covencuit,  may  both  be  re-  elaim,  as  well 

ferred.      The  nature  of  our  cross-claim  is  that  «*  ^.^.^ 

under  the  covenant  by  the  landlord  to  do  certain  P^y^*\f' 

,  r  -  ,    .      V  .  1  11       ii  elaxm,  to  an 

repairs  we  have  a  right  to  be  repaid  for  those  arbitrator; 

repairs  which  we  were  compelled  to  do  by  threats  t*ieh  an  appli- 

from  the  superior  landlord.     The  declaration  was  cation  can  only 

delivered  before  November  1,  1876,  but  the  action  ^^^^^t^ 

has  been  ordered  by  your  Lordship  to  be  continued 

under  the  new  Acts.     Pleas  have  not  yet  been 

delivered.    It  seems  to  be  a  question  for  a  surveyor, 

rather  than  for  a  jury. 

Lush,  J. — A  surveyor  could  go  down  and  see 
the  premises,  and  give  his  evidence  before  a  jury. 

Bowen. — I  make  this  application,  first,  under 
sects.  56  and  57  of  the  Supreme  Court  of  Judica- 
ture Act,  1873,  and,  secondly,  under  sect.  11  of 
the  Common  Law  Procedure  Act,  1854,  which 
would  enable  me  to  take  advantage  of  the  clause 
to  refer. 

F.  Turner,  for  the  plaintiff. — ^If  the  defendant  is 
entitled  to  anything  under  the  Common  Law  Pro- 
cedure Act,  1 854,  it  can  only  be  to  refer  the  question 
AS  to  the  covenant  in  the  lease,  as  that  only  is 
covered  bv  the  reference  clause ;  he  would  not  be 
entitled  to  refer  the  action  for  rent. 

Bowen. — ^We  could  refer  the  question  whether 
the  counter-claim  is  good  pro  tanto. 

Lush,  J. — The  defendant  is  not  the  person  sued 
as  regards  the  counter-claim,  and  the  Common 
Iaw Procedure  Act,  1854,  only  gives  the  beaefit  of 

*^*^ -^   -  -  - 

*  And  Boe  section  67. 
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setting  up  on  arbitration  clause  to  the  person  sued. 

The  counter-claim  cornea  in  under  the  uevr  Acts. 
Aa  to  that  the  defendant  cannot  avail  himself  of 
the  Common  Law  Procedure  Act,  1854,  and  I  do 
not  think  this  is  a  case  for  reference  under  the 
Supreme  Court  of  Judicature  Acta.  I  give  him 
time  lo  plead,  in  case  lie  likes  to  take  the  opinion 
of  the  Court.     Coats  to  be  costa  in  the  cauM.* 


Summrms  lo  This  If  da  a  Bummons  to  refer  in'  an  action  for 

re/tr.    Actum  ^(jp^  and  labour  done  under  a  builder's  contract, 
"yT,     ""    there  being  a  counter-claim  for  penalties. 
under  Ihi  Cam-        Biffham,  for  the  plaintiff. 
man  Law  Pro.        fVehiter,  for  the  defendant, 
f'dtn  Aei,  QuAiN,  J. — I  Can  refer  to  an  arbitrator,  under 

*^V' '"«  lo  j  *^®  Common  Law  Procedure  Act,  1854,  or  to  a 
Spiral  Sffrrrt  Special  Eef eree,  under  the  Supreme  Court  of  Judica- 
ander  thi  luw  tuTO  Acta.  There  ie  a  great  practical  difiorence 
>*«».  between  the  two.      The  Special  Eeferee  sits  de  dit 

in  diem.  He  can  report  to  the  Court,  and  there  lean 
appeal  from  his  decision.  He  sits,  in  short,  as  a 
species  of  Court,  It  is  a  more  elaborate  procedure 
than  that  under  the  old  reference — ^I  am  airaid 
almost  too  elaborate. 

The  parties  having  elected  to  refer  to  an  arbi- 
trator under  the  Common  Law  Procedure  Act, 
1854,  order  accordingly .t 

SECTION  674 
I. 
Ah  order  icilt  This  was  an  application  for  an  order  to  refer 
"cLtb^Lt  *^  '^'^"^^  ™  question  to  a  Special  Eeferee.  The 
puUorthj  lo  '  action  was  one  of  negligence  brought  by  trustees 
rrfir  nn  acihn  gainst  their  solicitors.  The  trustees  had  been 
unJeii  it  in-  aUowcd  by  the  defendants  to  advance  their 
colrci  a  money    on    mortgage  of    a  property,  which  the 

•   JTf/kly  Natii,  November 20th,  ISTfi<Fridsj,Novembar 
12th)  :  Laa  Tinui,  It.;  Solitilori'  Jovrnal,  lb. 
t  Law  Timt;  December  11th,  1876  (Friday,  Deoembs 

3rd) ;  Solititori  Journal,  li. 
}  Sea  olio  Section  50. 


DECIDED  AT  JUDOES'  OHAMBEBS.  27 

defendants   reported    &TOiirably    on    in    1869.  prolong$d 
In  1870,  the  property    produced  no  rent,    and  ^^J^fj/^ 
the  tnuAeee  took  it  into  their  own  hands.     Six-   accounu    or  a 
teen  breachee  were  alleged,  such  as  not  follow-  Moimiijie 
ing  counsel's    opinion,    &c.     The  particulars  of  or  local  in- 
dum  included  the  gross  amount  advanced,  interest  ^^^*9^^ion. 
on  that  amount,  and  various  items  of  expenditure 
on  the  property.     An  objection  was  taken  that 
there  was  no  power  to  m£^e  the  order  unless  the 
defendants  admitted  their  liability,  and  reference 
was  made  to  the  Supreme  Court  of  Judicature 
Act,  1875,  section  22. 

Lush,  J. — This  is  only  a  modified  restoration 
of  the  Bill  of  Exceptions ;  but  it  does  not  touch 
the  reference  clause  at  all. 

It  was  then  urged  on  behalf  of  the  plaintiffa 
that  the  case  was  just  coming  on  for  trial ;  and, 
on  the  other  side,  it  was  pointed  out  that  the  Act 
had  only  just  come  into  force,  and  could  not 
before  have  been  taken  advantage  of. 

Lush,  J. — I  should,  under  any  circumstances, 
feel  a  difficulty  in  interfering  when  a  cause  is  on 
the  point  of  being  tried.  But  my  power  is  limited 
by  the  Act  to  making  the  order  asked  for  in  causes 
where  any  ''  prolonged  examination  of  documents 
or  accounts,  or  any  scientific  or  local  investiga- 
tion" is  required;  and  here  the  question  of 
accounts  is  quite  a  subordinate  one,  and  with 
regard  to  prolonged  examination  of  documents,  I 
can  make  no  order.* 

n. 

SKDfZrEB  V,    DODDS. 

This  was  an  action  for  £5,250,  for  the  services  ^       ■.. 

of  the  plaintiff  and  four  clerks,  in  doing  the  busi-  tu^gtituU  a 

ness  of  defendants,  who  were  underwriters.     The  rtferenee  to  an 

defence  was  practically  that  there  had  been  suffi-  Qfieial  or 

dent  payment.     An  order  had   been    obtained  ^P^^^^f^rte 

before  the  new  Acts  came  into  operation  to  refer  uaMwUr^ 

to  a  Master,  and  application  was  now  made  by  the  refuaed,      ' 

*  Wtekkf  Notes f  November  20th,  1876  (Monday,  Novem- 
l«r  Sth);  Lato  Tinut,  November  13th,  1876;  Solicitors* 
Journal,  lb. 
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defendant  to  -vary  this  order  b;  substituting  for  % 
Master  a  Special  or  an  OfiEicial  Eeferee.  The 
ground  of  the  application  was  that  £rom  the 
'Slaitei  there  was  no  appeal  on  questions  of  law ; 
from  the  Beferee  there  would  be  a  general  ap- 
jieal  to  the  Court  as  to  law  and  facte,  by  sectioa 
57  of  the  Supreme  Court  of  Judicature  Act,  1B73. 

No  order.    Costs  to  be  plaintiff's  in  any  event 

Crotnpton,  for  the  plaintiff. 

Marriion,  for  the  defendant.* 


in. 

''  '"       This  was  an  application  to  refer  the  question 

in  an  action  for  work  done  to  a  Special  Eeferee. 

if      Tha  action  was  brought  to  recover  the  sum  of 

11  h   i^SDO  for  the  erection  of  a  skating  rink.     For  the 

'>        iipplicant,  the  defendant  in  the  action,  an  afBdavit 

^;^     wiLB  put  in  which  stated  that  the  eurvoyor  had 

ffrii,  I'efuaed  to  gave  his  certificate  as  required  by  the 

"■.       loiitraet,  and  that  a  local  if  not  a  scientific  investi- 

[^ation  was  necessary.     For  the  plaintiffs  it  was 

urged  that  the  certificate  of  the  surveyor  was  not 

a  condition  precedent,  under  tho  contract,  to  their 

bringing  this  action  ;  that  the  claim  was  for  a  lump 

isum;  that  the  only  question  was  whetherthework 

had  been  properly  done ;  that  the  plaintiffs  were 

nlraost  the  only  builders  of  skating  rinks ;  and 

ihiit  the  only  objection  that  had  been  taken  to  the 

building  was  that  the  water  lay. 

QuAiN,  J. — I  will  make  an  order  to  refer  to  a 
S|«cial  Eeferee  to  be  agreed  upon  by  tho  parties, 
and  in  the  event  of  their  failing  to  a^ee,  to  a 
Slaster,  the  defendant  to  furnish  the  plaintiff  within 
a  week  with  full  particulars  of  his  objections  to  the 
plaintiff's  work,  and  to  state  in  what  respect  he 
alleges  the  contract  has  not  been  performed.  ■{ 

•  Wfei-fy  Xatet,  Hoyamber  2(Mi,  1876  (Saturday, 
Novomber  13th);  Laic  Ttme;  lb.;  Selkilor^  Journal,  /J. 

-  Laur  nma,  December  4th,  1875  (Wednesday,  No- 
Tcmber  24th)  ;  Selieitori'  Journal,  H. 
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IV. 

This  was  an  application  by  the  defendant  in  an  Order  mad$ 
action  by  a  builder  for  ^£470,  due  for  vork  and  ^o  ^ff^  ^^ 
materials,  to  proceed  under  the  new  Acts  to  enable  P^]**^*^' 

y'      L      \±  j.i-i»ji  j>       claim  and  the 

nim  to  set  up  a.  counter-claim  for  damages  for  defendant* s 
non-completion.     A  summons  was  also  taken  out  counter  claim 
by  the  defendant  to  refer  the  cross  claims.     The  lo  a  Special 
defendant  offered  to  bring  £360  into  court.  ^f^^  ''^  *' . 

aiTAm,  J.— I  will  order  that,  upon  the  defen-  X^-J*^ 
dant  bringing  £360  into  court,  the  cross  claims  be 
referred  to  a  Special  Beferee  to  be  agreed  upon  by 
the  parties.    A  statement  of   defence  must  be 
deliTered  within  three  days.* 

V. 

Where  furniture  in  a  house  has  to  be  examined,  ^  eompuUory 
a  *'  local  investigation  "  within  the  above  section  reference  may 
is  required,    and   a  reference  may  therefore  be  **  ordered 
ordered  without  the  consent  of  all  the  parties  in-  !?*^7<i!^  of  a 
terested.    Per  Quaiw,  J.t  "^^otue  has  to  he 

examined^  that 
_-_  being  a  "  local 

Vi.  in^eetigationr 

This  was  an  appeal  from  an  order  of  Master  ^^  tummone 
Gordon's  referring  the   matter  in   dispute  to  a  to  refer  to  a 
snrreyor  to  be  agreed  upon  by  the  parties,  or,  on  Matter  the 
failnre  of  the  parties  to  agree,  to  be  named  by  the  -^«*'«"  **>* 
Master,  upon  a  summons  to  refer  to  a  Master.  ^^J^^t7 
The  appellant  contended  that  the  Master  had  no  ^  surveyor  to 
JTiriadiction  to  make  such  an  order  on  a  summons  be  agreed  upon 
to  refer  to   a  Master ;   that   the   summons   was  h  ^J^  P^trtiet, 
governed  by  sect.  3  of  the  Conmion  Law  Procedure  ^I  ^^J^agree 
Act,  1854,   because  it  was  to  refer  the  whole  "J^'j,  named  by 
question  in  dispute  between  the    parties;  that  the  Master. 
sect  57  of  the  Supreme  Court  of  Judicature  Act, 
1878,  only  applies  to  particular  questions  with 


*  Law  Timet,  December  4th,  1875  (Wednesday,  Ko- 
temiber  24th) ;  Solicitors*  Journal,  lb, ;  See  alao  8.  22,  supra, 
nd  Order  XIX.,  Bole  8. 

t  Law  Times,  Deoemher  4th,  1876  (Monday,  November 
nth);  Solieitor^  Journal,  lb. 
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ralaticn  to  docnments  or  other  specified  mattcn 
orismg  incidentally  In  a  cause  ;  aiid  th&t  the 
reference  to  the  surreyor  would  involve  greater 
expense  than  to  the  Uaster,  and  the  sum  in 
dispute  was  only  £30. 

LiKDLET,  J. — ^The  Uaster  had  jnriadictioii  to 
make  this  order.  With  regard  to  tiie  exemae  of 
hifi  discretion,  he  was  shown  a  statement  of  account, 
aad  was  of  opinion  that  the  questions  arising 
upon  it  could  be  better  decided  by  a  Buireyor 
t^an  by  a  master ;  and  I  canaot  interfere  with 
that  opinion. 

No  order.* 


.^ k 


•I 


SUPREME  COURT  OF  JUDICATURE  ACT. 

187SJ 


PIRST  SCHEDULE. 


OEDEE  I. 

BlTLE   2. 


On  the  hearing  of  an  inteipleader  summons,  an 
important  quf)stion  was  raised  as  to  whether 
after-acquired  property  could  vest  under  the  trusts 
of  an  ante-nuptial  settlement.  Under  the  trusts 
of  a  marriage  settlement  all  household  goods,  &c,, 
were  assigned  to  the  wife,  and  all  after-acquired 
property  of  a  similar  kind  were  to  be  subject  to 
the  same  trusts. 

Lush,  J. — JuJErolroyd  Y.Marshall,  lll&R  171, 

the  House  of  Lords  decided,  in  a  case  similar  to 

this,  that  all  the  after-acquired  property  came  under 

the  trusts  of  the  deed,  reversing  the  decision  of  the 

Lords  Justices.     Before   the  Supreme  Court  of 

Judicature  Acts,  I  should  have  been  bound  to  hold 

that  the  claimant  was  entitled  to  the  goods  brought 

in  once  the  settlement ;  but  an  application  might 

then  have  been  made  to  a  Court  of  Equity,  who 

vooldhave  restrained  the  sheriff  from  interfering 

irith  them.    I  am  now  bound  to  administer  equitf, 

and  most,  therefore,  follow  the  decision  in  Hulroyd 

V.  Marihall,    It  is  open  to  the  claimant  to  appeal 

upon  this  question,  which  is  a  very  important  one. 

I  qnestion  the  policy  of  the  law  in  this  respect.     It 

Beems  to  me  a  very  mischievous  thing  to  allow  all 

after-acquired  property  to  vest  under  a  marriage 

Mttlement.    With  regard  to  the  objection  that 

the  marriage  settlement  was  not  registered,  the 


On  antnUr" 
pleader  sum- 
montf  held  [^ 
Zush,  /.] 
that  after 
acquired  pro- 
perty  vested 
in  the  trustees 
under  a 
marriage 
settlement^  and 
that  the  sheriff 
must  with- 
draw. 


\ 


Bills  of  Sale  Act  does  sot  require  it.    The  sheiiff 
must  withdraw;  daimant  ban^.* 

n. 


On  nil  if<rr- 
moni,  held  [bi/ 

ZUMh,  J.-] 

ihatwlurt 
thm  icoi  T 
parinerih  ip 


In  an  interpleader  Hummona  a  question  arose 
as  to  whether  the  practice  in  writs  of  Ji.  fa., 
where  there  was  ft  partnership  account  was  the 
same  at  common  law  and  equity.  The  common 
law  rule  has  been  that,  where  there  was  a  partser- 
ship  account,  the  Bheriff  could  not  interplead;  but 
LuBH,  J.,  doubted  whether  that  rule  prevailed  in 
equity,  and  whether  the  partnership  account  would 
not  have  to  be  gone  into  to  see  the  state  of  accounts 
between  the  partners  ;  in  which  case  that  prBct<:e 
must  now  be  followed  in  all  cases.  It  was  stated 
by  the  aherifi's  representative  that  the  practice  in 
this  respect  had  always  been  the  same  in  eqaitj- 
and  common  law. 

intimately  it  was  settled  that  the  old  practice 
was  unaltered,  and  the  sheriff  withdrew-f 

OEDER  n. 
BiTLS  6. 


Thi  trrU  of  An  application  was  made  inthis  case  aato  whether 
Mummam  in  an  ^^q]^  j,ad  been  flufficient  service  of  the  writ  of 
"L'jSiwTo/  summons,  which  raised  an  important  point  as  fo 
Sxthange  Act  *he  Construction  of  Order  II.,  Bule  6.  That  Hale 
nuit  be  lerrtd  lays  down  that  "  With  respect  to  actions  upon  a 
'  bill  of  exchange  or  promissory  note,  commenced 
within  six  months  after  the  same  shall  have 
become  due  and  payable,  the  procedure  under  the 
Bills  of  Exchange  Act  (18  &  19  Tict.  c.  67,)  shall 
continue  to  be  used."  Under  the  Bills  of  Ex- 
change Act  personal  service  of  the  writ  was  in  oil 
cases  necessary  :  but  under  Order  IX.,  Eule  6,  of 
the  new  Act,   special  provisions   are  made  for 


ftrionaUi/  o 

OrdtrJX., 
Mull  G,  i^ei 
net  apply. 
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8emce  of  the  writ  where  partners  are  sued.  The 
qaestionnow  raised  was  whether  service  on  a 
partnerBhip  under  these  provisions  was  good 
senrice  in  an  action  under  the  Bills  of  Exchanire 
Act?  ^ 

QuAix,  J. — ^I  am  of  opinion  that  you  cannot 
take  advantage  of  Order  IX.,  rule  6,  if  you  are 
saing  under  the  Bills  of  Exchange  Act.  I  think 
that,  in  the  face  of  Order  H.,  rule  6,  it  would  be 
too  strong  a  decision  to  strike  out  the  words 
"personal  service"  from  that  Act.  With  the 
exception  that  the  onus  of  obtaining  leave  is 
shifted  from  the  defendant  to  the  plaintiff,  you  can 
get  the  same  advantage  now  under  Order  XTV., 
rule  1,  by  specially  indorsing  your  writ  under 
Order  III.,  rule  6,  as  you  can  by  proceeding 
under  the  Bilk  of  Exchange  Act.* 

n. 

Ibbotson  v.  Whitwoeth. 

This  was  an  action  under  the  Bills  of  Exchange 
Act,  in  the  District  Begistry  of  Sheffield.  The 
defendant  had  obtained^eave  to  defend  upon  pay- 
ing £40  into  Court.  Judgment  had  been  signed 
and  execution  issued  for  non-compliance  with  this 
condition,  and  the  present  summons  was  to  set 
aside  that  judgment,  and  stay  execution.   * 

For  the  plmntiff  it  was  contended  that  the  pro- 
ceedings being  in  the  District  Itegistry  of  Sheffield, 
and  the  defendant  having  entered  appearance  there 
only,  the  money  should  have  been  paid  into  Court 
at  Sheffield,  and  not  in  London ;  and  Airther  that 
the  £40  was  not  paid  into  Coiu*t  in  London  till 
after  the  time  g^ven  by  the  registrar  had  expired. 

For  the  defendant  it  was  argued  that  the  pro- 
ceedings being  under  the  Bills  of  Exchange  Act, 
the  money  was  rightly  paid  into  Court  in  London  ; 
that  he  had  entei^  appearance  in  London  as  well 
as  at  Sheffield ;  and  that  the  delay  in  paying  it  in 

•  Wtekly  KoU9,  Decemher  18th,  1875  (Wednesday. 
Dtoember  8th);  Law  Tunes,  lb.;  Solicitors^  Journal^  lb. 
Bee  also  Order  IX,  Bale  6.) 

3 


A  defendant 
by  appearing 
in  a  histriet 
Registry  in  an 
xiction  under 
the  Bills  of 
Exchange  Act 
ioaives  the 
objection  that 
proceedings  in 
such  an  action 
cannot  be  taken 
then. 


!| 
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had  ariaeii  entirel;  from  the  difficulty  of  finding 
out  where  to  pay  It  in.  Order  U,  rule  6,  was  re- 
ferred to. 

LiHDLEY,  J, — ^I  think  the  defendant  Kaa  waiW 
the  objection  that  proceedings  under  the  Bills  of 
Sxcbange  Act  caauot  be  taken  in  a  District  Se- 
gietry  by  appearing  there,  and,  therefore,  the  J640 
should  have  been  paid  into  Court  in  Sheffield. 
'Whether  the  objection  would  have  been  a  tenable 
one  it  is  not  neceBsary  now  to  decide.  I  am  dii- 
posed  to  give  the  defendant  leave  to  defend  as 
there  was  a  miBtake,  but  as  the  judgment  has 
been  regularly  signed  I  must  put  him  under  terms. 
Order  ta  set  aaide  the  judgment  and  the  execu- 
tion on  the  tenus  following  :  That  the  defendant 
bring  no  action  against  the  plaintiff  or  his  soti- 
citor  or  the  sheriff,  and  pay  the  ezpensee  of  the 
execution,  and  pay  into  the  Sheffield  Re^try 
.£95  2s.  6d.  witlun  a  week,  the  .plaintiff  coneentiiig 
to  the  defendant's  obtaining  back  the  £40  paid 
into  Court  in  London.  Hie  sheriff  to  with^w 
when  the  money  has  been  paid  into  Court ;  no  sale 
in  the  meantiiae.  If  the  money  be  not  paid 
within  the  week,  judgment  to  stand  and  execution 
■  to  proceed.  The  defendant  to  pay  the  costa  of  this 
application*. 

OEDBB  m. 

RnLE  2. 

An  application  was  made  to  the  judge  as  to 

.  whether  his  order  was  necessary  for  the  purpose  of 

amending  the  indorsement  of  a  writ  not  yet  served. 

The  indorsement  on  a  writ  under  the  Supreme 

Court  of  Judicature  Acts  may,  in  certain  cases,  be 

I  treated  as  the  statement  of  ^aim.t 

LiTSH,  J.,   directed  the  applicant  to   take  an 
order.! 


t  See  Order  XXI,  Bnle  4. 

I  Laa  Timt4,  November  ISth,  187S  (Fridav.  KoranilMr 
6th)  ;  SoliHtort-  Jourfuil.  li. 


!■ 
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Bulb  6.  > 

(See  as  to  the  cases  under  this  Bule,  Order 
XIY,  Bale  1.  Signing  judgment  on  a  speciallj- 
indorsed  writ;  also  Order  XLYj  Bules  2  and  5, 
attadunent  of  trust  debts.) 


Where  th4 
plaint{fclaifn9 
a  liquidaied 
eutn  in  momfff 
he  ought ^  ae  « 
rtUe^  to  speeiai' 
ly  indorse  the 
particulars  on 
the  writ  of 
summonsy  so  as 
to  avoid  the  eX' 
pense  of  sepet' 
rate  particu- 
lars [per  Lush 


This  was  an  appeal  from  Master  Gordon's  deci- 
sion refusing  to  make  an  order  for  particulars 
in  an  action  of  debt  for  goods  supplied.  Judg- 
ment had  been  signed,  but  afterwards  set  aside 
upon  affidavit  of  merits.  The  writ  was  not  spe- 
ciallj  indorsed. 

Lush,  J. — ^I  hope  it  will  be  generally  under- 
stood that  in  money  causes  particulars  will  not  be 
ordered  or  allowed  as  a  matter  of  course.  When 
they  can  be  indorsed  or  stated  in  the  claim  they 
ought  to  be  aOf  and  the  expenses  of  a  second 
document  saved. 

The  action  having  been  ordered  to  go  on  under 
the  new  Acts,  a  statement  of  claim  had  been  de- 
livered, setting  out  the  goods  for  the  price  of 
which  the  action  was  brought,  and  which  con- 
sisted of  the  various  items  of  a  fancy  dress  in  an 
air-ttg^t  case,  but  not  giving  the  separate  price 
Off  eadi  item.  These  were  the  particulars  which 
the  defendant  asked  for.  For  the  plaintiff  it  was 
said  that,  as  he  was  not  himself  a  maker  of  the 
artides  he  had  sold  to  the  defendant,  but  had 
oidered  them  firom  another  person,  he  could  not 
give  the  particulars  asked  for. 

Lush,  J. — ^I  will  adjourn  till  Tuesday  for  the 
best  partieulars  the  plaintiff  can  give.* 

JL 

It  was  presumed  that  under  the  Supreme  Court  Query.  Save 
of  Judicature  Acts,  particulars  of  claim  would  be  'P^cial  indorse- 
lumecesBaxy.      The  statement  of  daim,   or  the  «*»*«<^*»* 


.^^i4iA***ft*a*« 


•  ir«0%Jf0<0«,KoTemher2Oth,  1875  (Saturday,  Novem- 
W,  18th)  ;  Law  Ttnus,  lb,;  Solicitors^  Journal,  lb.  As  to 
pntumlan  of  countercLaiins,  nee  under  Order  XIX. ,  Bole  3. 


away  teiih  u-    inlorBOment  on   the  'writ,  ehould   ^ve  iuU  p&r- 
paralepartieu-   tidulara.      Per  GuAOf,  3.' 


An  appticnlioH 
for  partieiilari 
uat  rejiaed,  ai 
Ike  tttttimmt 
of  claim  v-hich 

thm  had  Hit 


PartUulart 
erdend  of  di- 
fendant't  couti- 
ler  claim  of 


Boss  p.  Qebbs. 

In  this  coae  particiilare  of  claim  were  applied 
for.  Tlie  statement  of  claim  had  not  yet  been 
delivered.  It  was  stated  that  it  was  desired  to 
gat  particulars  before  appearance,  as  it  might  be 
important  to  do  so,  with  reference  to  the  question 
of  costs.  Till  particulars  were  delivered  the  claim 
could  not  be  identified,  and  could  not,  therefore, 
be  admitted. 

QcAiN,  J. — I  do  not  sj-mpathise  with  that 
grievance ;  the  party  served  with  the  writ  generally  . 
knows  the  nature  of  the  claim  against  him.  At 
present,  the  statement  of  claim  may  contain  full 
particulars.  The  defendant  comes  too  soon.  I 
piesume  that  the  reason  for  omitting  all  mention 
of  particulars  &om  the  Supreme  Court  of  Judica- 
ture Actef  was  that  it  was  presumed  that  they 
would  never  now  be  necessary. 

No  order,  t 

ni. 

This  was  a  summons  for  particulars  of  a  counter 
cluim$  on  appeal  from  the  Master's  decision  that 
the  particulsTa  in  the  claim  were  sufficient.  The 
action  was  brought  for  goods  sold  and  delivered. 
Tie  defendants  agieed  to  purchase  certain  coal  of 
the  plaintiff,  and  the  plaintiff  accordingly  shipped 
the  coals.  The  defendants  had  obtained  leave  to 
serve  a  counter-claim,  and  the  plaintiffs  desired 
psrtioularfi  of  damages  under  the  breaches  alleged 
in  the  ninth  paragraph,  the  counter-claim  set  up 
being  for  breach  of  contract.     On  behalf  of  the 

•  Law  Time;  DecHuber  4tth,  1876  (Saturday,  Norember 
Scd)  ;  Solitilort'  Journal,  B. 

T  "Particulars"  are  only  mentioned;  Older  HI, Bnle  6 
and  Appendix  4,  Part  11,  Section  VII. 

X  ff'nilif  JrotM,Decemberllth,187S(Thiiiaday,I}ecem- 
Lcr  2nd) ;  Lav  Timtt,  lb.;  SatUittri  /omnai,  It. 

t  See  Order  XIX.,  Bule  3. 
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defendants  it  was  said  that  the  coimter-daiin  con- 
tained snfficient  particulars,  as  it  alleged  the 
amonnt  delivered  ^ort,  and  claimed  demurrage. 

Lxrsp,  J. — ^You  have  not  given  any  particidars 
as  to  inferior  quality.  You  say  in  your  claim  that 
the  cargo  contained  a  large  quantity  of  stones,  &c. 
I  order  that  you  give  particulars  of  the  damages 
claimed,  except  in  respect  of  short  delivery  and 
demurrage.    Costs  to  be  costs  in  the  cause.* 

filTIiE  8. 

See  under  Order  XV. 

OEDER  IV. 

BULE   1. 

See  under  Order  XVI,  Rules  9,  10. 

ORDER  Vm. 
Rule  1. 

Application  having  been  made  to  the  officer  to  Zeave  to  i»neto 

renew  a  writ  issued  in  1874,  and  duly  renewed  at  a  tcrit  issued 

intervals  of  six  months,  he  declined  to  renew  it  ♦«1874,  awrf 

without  an  order  from  the  Judge.  tfL^J^tf 

Lush,  J.-My  impression  is,  that  that  writ  will  tZuXnlt 

never  require  an  order  for  its  renewal     The  rule  nseessary, 
applies  only  to  writs  issued  under  the  Act.f 

ORDER  IX. 
Rttle  2. 

I. 

This  was  an  appeal  from  a  refusal  of  a  master  Leave  for  sub- 
to  make  an  order  to  proceed  in  the  absence  of  '***tued  service 

lervice.  **  necessary 

LuB^,  J.— The  master  is  quite  right.     Under  «'**^^^'<^' 

*  See  Weekly  Notes,  November  27th,  1875  (Monday, 
KoTem))er  22nd)  ;  Law  Times,-  lb.;  Solicitors*  Journal,  lb, 

t  law  Tmes,  November  18th,  1876  (Friday,  November 
^)  I  Solicitort^  Journal,  Jb, 


'  i 


iht  kabil  of 
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the  new  Acts  aa  order  for  mbstitatod  aerrice  it 
necessuT.' 

n. 

This  was  an  *r  pmt*  appeal  from  a  deounon  of 
ICaeter  Bennett's  refusing  to  make  an  order  &r 
sub8titnt«d  service.     The  affidavit  stated  that  o 


calling  at  the  the  24th  August,  8.  was  inquired  for  at  his  dnb 
eliiiofA.li.  and  could  not  be  found;  on  the  Ist  September,  tlie 
Jor  the  ktiei;  plaintiff  WTote  to  Baker,  the  defendant's  solicitor, 
fiiiitcilieriiee'  asking  fot  S.'s  address  ;  to  that  sn  answer  come 
nn  the  lolinior  Saying  that  he  would  be  happy  to  forward  letters 
will  (if  A.  II.  to  8.  A  few  days  afterwards,  the  plaintiff  wrote  to 
"""'"'  *''  Baker  that  the  reason  S.'s  address  was  wanted 

.•^vmtit.'i  ^"■^ because  he  owed  X4d0.  On  the  25th  Octo- 
ber, the  plaintiff  wrote  again  to  Baker,  complain- 
ing of  having  had  no  answer,  and  asldiig  whether 
he  was  prepared  to  accept  service.  On  the  26th 
October,  Baker  replied  to  the  effect  that:,  having 
no  instructions,  he  could  not  accept  service,  (ta 
this,  plaintiff  wrote  to  know  whether  Baker  was 
not  S.'s  solicitor,  and  on  the  3rd  November,  Baker 
wrote  to  aay  that  he  had  acted  for  8,  but  was  not 
•  now  acting  for  him.  On  the  9th  November  plain- 

tiff attended  at  S.'s  club  and  asked  for  his  address, 
and  was  told  that  he  had  not  been  there  for  some 
time,  and  that  his  address  was  unknown  there. 
On  the  13th  November,  on  calling  again  at  the 
club,  the  plaintiff  was  told  that  Baker  called  for 
S.'b  letters.  It  was  stated  that  Morgan's  "  Bules 
for  Substituted  Service,"  and  other  books  on  equity 
practice,  lay  down  that  service  on  an  agent  is 
suf&cient,  provided  he  is  is  closely  connected  with 
the  party, 

IjITsh,  J. — Your  affidavit  does  not  state  when 
Baker  called  for  S.'s  letters,  or  how  often.  If  he 
was  in  the  habit  of  calling  for  them,  I  think  that 
would  be  sufficient.  Ton  must  amend  yomr 
affidavit. -j- 

•  Wtitig  KoUt,  November  SOth,  137G  (Saturday,  Norem- 
Iwr  130)) ;  Low  Tima,  Xb.;  SoKeitori'  JturTial,  16. 

t  Zow  Timet,  Norember  37tti,  1616  (Fridar,  Nov«nibeT 
19th),  SBlieilori'  Jtmmal,  lb. 
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m. 

Akmitage  v.  Fitzwilliam  akd  others. 

An  ix  parte  application  was  made  for  an  order 
for  substituted  service  upon  one  of  the  defendants 
in  the  above  action,  who  was  in  India.  It  was 
stated  that  his  solicitors  refused  to  accept  service, 
on  the  ground  that  thej  had  no  instructions  to  do 
so. 

Qtjain,  J.,  made  an  order  for  substituted  service 
upon  the  defendant's  managing  clerk  at  his  office, 
and  upon  his  solicitors.  Defendant  to  have  six 
weeks  to  appear.* 

IV. 

Johnson  v.  Moffat. 

This  was  an  action,  under  the  Bills  of  Exchange 
Act,  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange.  An  order  for  substituted  service  had 
been  made  bj  Master  Dodg^n,  and  judgment  had 
been  signed  on  November  1 6th,  1 875.  The  present 
summons  was  to  set  aside  the  judgment  on  appeal 
from  Master  Dodgson,  who  had  ordered  that  the 
judgment  should  only  be  set  aside  on  payment  of 
jC65,  the  amount  of  the  bill,  into  court. 

MarshcUl  Griffiths^  for  the  defendant,  argued  that 
the  non-appearance  of  the  defendant  was  owing  to 
Ids  absence  in  Scotland,  and  that  judgment  had 
been  signed  before  the  time  limited  for  appearance, 
which  should  be  reckoned  from  the  date  of  the 
taking  effect  of  the  order  for  substituted  service. 

The  plaintiff,  who  appeared  in  person,  argued 
that  as  this  was  an  action  under  the  Bills  of 
Exchange  Act,  the  old  practice  applied  to  it, 
which  was  that  the  days  should  run  from  the 
third  attempt  to  serve  the  writ. 

Qtjain,  J. — ^I  never  heard  of  that  practice,  and 
shall  not  recognise  it.  Judgment  has  been  signed 
too  soon ;  and  I  shall  now  consider  the  applica- 
tion for  leave  to  defend  as  though  the  time  had  not 

•  WeekUf  Notes,  December,  11th,  1876  (Thursday, 
December  2nd) ;  Law  Timet,  lb.;  Solieitort'  Journal,  lb. 
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40  RKFOKT8    OF    CAB£S 

*et  eUpeed.  The  writ  was  ieaued  ioMay,  andthe 
first  attempt  to  get  fm  order  for  substituted  service 
vas  made  is  OctobBi.  I  shall  not  put  the  defen- 
dant under  the  terms  imposed  by  the  Master  of 
|>aymg  £M  into  Court,  but  he  must  pay  the  costs 
thrown  away,  as  the  condition  of  obtaining  leave 
to  appear.' 

Bulk  8. 
jitdgmtHi  in  An  tx  parla  application  having  beei^made  to 
default  of  ap-  jjj,  jugtice  LusH,  questioning  the  correctness  of 
ortio"  nf  'rjni-  *^^  decision  of  the  Masters  in  the  Exchequer,  that 
mmt  rail  ovlg  (hcy  could  not,  under  the  Act,  sign  judgment  in 
be  •Umfd  after  sotions  of  ejectment,  after  due  service  of  writ  and 
Ji/"*^'^  "T"*"^  default  of  appearance,  without  an  order,  he  post- 
taintd"l-  poned  his  decision  until  to-day  for  the  purpose 
thaugk  tht  ■>'  consulting  with  the  Masters,  intimating,  at  the 
icrit  of  tHia-  »ame  time,  that  he  thought  an  order  would  be  ne- 
menima;/  kait  (essary.  This  morning  his  Lordship  gave  tha 
Kri-eduiidtr  ^"i^ovixi^  decision : — The  service  of  a  writ  in  the 
Oilier  ;A'.,  manner  prescribed  by  Order  IX,  Eule  8,  will  not 
Rule  8,  entitle  theplaintiffin  anactionof  ejectment  to  sign 

judgment  without  an  order;  Rule  112  of  Hiliuy 
Term,  I8S3,  remains  in  force.t 


ORDER  X-t 
Cruse  v.  Xuitinoell. 
In  this  case  an  order  had  been  obtained  for 
'  substituted  service;  the  writ  served   under  that 
'  order  had  not  been  indorsed  with  the  day  of  the 
month  and  week  of  the  service  thereof.     The  judg- 
ment officer  had  refused  to  sign  judgment  on  an 
affidavit  of  service  of  the  writ.     It  was  contended 
that  Order  IX,  Bide  13,  applied  only  to  cases  of 
personal  service  of  the  writ. 

HuDDLESToM,  B. — It  is  uot  necessary  to  indorse 
a  writ  issued  under  Order  X  in  the  manner  de- 


Ordtr  IX., 

Sv't  \3,ll14 

applinlioH  I 


Order  X.  a, 
Order  IX., 
£»h  2. 


*  JTeeily  Kotn,  December  ISth.  1875  (Wednesdkj, 
December  8th} ;  Law  Timet,  li.j  Salieitort'  Journal,  It. 

+  Lmu>  TliinH,  November  13th,  1B76  (Wednesday,  Nov 
10th)  ;  SolifitBry  Jimnial,  lb. 

t  See  slio  Oidec  IX.,  Bole  13. 
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scribed  in  Order  IX.,  Bule  13.  In  such  cases  it 
ifl  sufficient  to  file  an  affidavit  of  service ;  and  on 
such  affidavit  being  produced  I  order  the  judg- 
ment-officer to  sig^  judgment.* 

ORDER  XI. 
Rule  1. 


r 


This  was  an  application  for  leave  to  serve  a  writ 
upon  a  defendant  in  Scotland,  supported  by  an 
affidavit. 

Lush,  J. — ^You  don't  show  either  that  the  con- 
tract was  made  in  London,  or  that  it  was  broken 
in  London.  Order  XI,  Rule  1,  of  the  Act,  says 
nothing  about  place  of  performance.  You  must 
amend  your  affidavit ;  you  had  better  shew  where 
the  parties  signed  the  contract  f 

Ia. 


Thei^ffldavit 
on  which  an 
application  is 
made  to  serve  a 
writ  of  sum' 
mons  out  of  the 
jurisdiction 
duffht  to  shew 
that  the  con- 
tract was  made 
or  broken 
within  th$ 
jurisdiction. 

Mr.  Justice  Lush  gave  to-day  an  important  jfrfH^of 
decision  as  to  the  suing  of  partiei^  who  reside  in  ^^ons  issuing 
Scotland.  The  Common  Law  Procedure  Acts  con-  from  the  High 
tained  enactments  on  the  subject  of  suing  parties  ^^^^^  of  Jus- 
mi  of  this  country,  which,  however,  were  rendered  ^**^  ^.    ^   . 

.  X  .  •  ?  -I-      •  served  xn  Scot- 

nugatory,  even  as  to  parties  carrymg  on  business  ^^^ 

here,  but  residing  in  Scotland, by  judicial  decisions, 
which  held  that  they  could  not  be  served  in  Scot- 
land ;  that  service  at  their  place  of  business  was 
not  sufficient  unless  it  could  be  shown  that  it 
reached  the  parties,  which,  as  it  rested  on  their  own 
acknowledgment,  could  very  rarely  be  shown. 
The  learned  Judge  now  held  that  the  parties  may 
^  served  in  Scotland,  in  cases  under  Order  XI, 
Hole  1,  holding  that  the  limitations  in  the  enact- 
ment in  the  Common  Law  Procedure  Act,  1852, 
wc.  18,  as  to  service  of  process  out  of  the  country 
IB  by  implication  repealed,  as  the  Court  of  Ghan- 

•r«%iro/#«,  December  18th,  1875  (Bee  15th) ;  Law 
^««.  lb,;  Solicitors'  Journal;  lb, 

t  Uw  Ttwus,  November  13th  1875  (Saturday,  November 
?«•)  SolitUors'  Journal,  lb.  Weekly  Notes,  Nov.  20th, 
"75;  See  also  Rule  3. 
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A  general  afi" 
davit  that  the 
euuee  of  action 
arose  within 
the  jurisdiction 
is  not  now 
si{fieient  to 
found  an  order 
for  service  out 
of  the  Jurisr 
diction. 


eery  always  authorised  such  service,   and  e^eiy 
Division  of  the  High  Court  has  equal  jurisdiction.* 

n. 

This  was  an  appeal  from  a  decision  of  Master 
Manley  Smith  that  an  affidavit  produced  was  in- 
sufficient under  Order  XI,  Hule  1,  to  enable  him 
to  make  an  order  for  service  of  a  writ  out  of  the 
jurisdiction,  The  affidavit  stated  that  the  cause 
of  action  arose  within  the  jurisdiction,  and  that  it 
was  for  money  paid  by  the  plaintiff  for  the  defen- 
dant, and  interest  thereon,  and  that  the  defendant 
was  bound  to  indemnify  the  plaintiff. 

Lush,  J. — The  general  affidavit  that  the  cause 
of  action  arose  within  the  jurisdiction  is  not  now 
sufficient ;  what  is  requisite  is  pointed  out  by  the 
Bule.  Amend  your  affidavit  by  stating  that  the 
money  was  paid  in  London,  f 


WTiere  the  de- 
fendant enters 
an  appearance 
in  London  to 
an  action  com- 
menced  in  a 
District  Regis- 
tryy  notice  of 
the  appearance 
to  the  London 
agents  of  the 
plaintiffs  soli- 
citor is  s\ 
eient. 


OEDEE  XIL 

Rule  6. 

Johnson  v.  Whitehead. 

The  writ  in  this  action  was  issued  at  the  Leeds 
District  Begistry  on  the  14th  December,  1 875,  and 
judgment  signed  on  the  22nd  December,  in  default 
of  appearance.  The  defendant  had  entered  appear- 
ance in  London  on  the  2 1st  December,  and  had  given 
notice  on  the  same  day  to  the  London  agents  of  the 
plaintiff's  solicitor.  On  this  ground  he  had  applied 
to  Master  Sir  F.  Pollock  to  set  aside  the  judgment, 
and  the  Master  had  referred  the  application  to  the 
Judge.  For  the  plaintiff,  it  was  contended  that 
notice  of  appearance  must  be  given  to  the  plain- 
tiff in  person,  or,  at  all  events,  to  his  solicitor  in 


•  Times,  November  16th,  1876  (Thureday,  Norember 
15th.^  "  This  decisioD,"  adds  the  Timesy  '^  is  of  great  prac- 
tical importance,  and  is  one  of  the  first  fruits  of  the  Judi- 
cature Acts"). 

t  Weekly  Notes,  Novemher  20th,  1876  (Saturday,  Novem- 
ber 13th) ;  Law  limes,  lb.;  Solicitors'  Journal^  lb. 
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the  oonntzy ;  while  the  oase  on  the  other  side  was, 
that  notice  to  the  London  agent  was  sufficient. 

LnfDLET,  J. — ^The  defendant  is  bound  to  give 
notice  of  appearanoe  under  Order  XTT,  Bule  6, 
and  the  question  is  what  notice  is  sufGLcient.  Look- 
ing at  Older  YII,  of  the  Additional  Orders  of 
December,  1875,*  I  think  that  notice  to  the  agent 
iQ  London  is  sufficient.  As,  therefore,  notice  of 
appearance  was  given  to  the  plaintiff  before  judg- 
ment was  signed,  the  judgment  must  be  set  aside. 
But  as  judgment  was  signed  under  a  mistake,  I 
shall  impose  the  condition  on  the  defendants  that 
no  action  be  brought.  Costs  to  be  costs  in  the 
cause,  t 

OEDER  Xin. 

BuiiE  5. 

YOWLER  V.   LeWY. 

This  was  an  ex  parte  application  under  the  fol- 
lowing drcumstanoes.  Leave  had  been  given, 
imder  the  old  system,  to  file  a  declaration,  giving 
notice  to  the  defendant,  who  was  abroad.  The 
dfidaration  had  not  been  delivered  before  No- 
Tember  Ist,  1875.  Lush,  J.,  had  said,  on  being  ap- 
plied to,  that  the  proceedings  must  be  carried  on 
nndor  die  Supreme  Court  of  Judicature  Acts. 
The  present  application  was  to  know  whether  the 
plaintiff  could  now  sign  judgment  under  the  above 
Bole. 

(h/ADT,  J. — You  must  take  out  a  summons,  j: 

Etjle  6. 

In  an  action  for  damages,  on  the  policy  of  in- 
sniance  of  a  ship,  the  defendant  made  an  applica- 
tion for  inspection  of  the  ship's  papers  before 
appearance.  It  was  admitted  that  im.der  the  old 
P9»ctice  inspection  could  not  have  been  had  before 
dedaration;  and  the  ground  of  the  application 

•  See  Chsrley'B  •*  Jadicatare  Acta,"  p.  728. 

t  Ve$kly  NoUsy  January  16th,  1876  (Friday,  January 
7th);  Lmo  T%me$,  Ih.;  Solieiton^  Journal,  lb, 

X  7r«fJblyAb/««,  December  4th,  1876  (Tuesday,  November 
^).    Soliniors'  Journal,  lb,  • 


I'   - 


Before  uigning 
jttdgment 
under  Order 
XIIL,  Rule  6, 
plaintiff  was 
ordered  to  take 
out  a  summons. 


Inspection  of  a 
ship^s  papers 
in  an  action  on 
a  policy  of  in- 
surance  of  the 
ship,  allowed 
before  appear- 
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«,/?«, 


■  was,  that  if  the  olaim  proved  to  be  weU-fbimded, 
uppearance  -would  be  a-rolded  altogether. 

.»r>..  ...  LnsH,  J. — Can  the  plaintiff  in  this  action  sign 

''"aai"^"drfault  judgment  in  default  of  appearance  ? 

of  apptamnce  Under  Order  XIII,  Rule  6,  it  was  submitted 

Hiidir  Ordir  that  he  could. 

xsii.,  s«U  6.  L^H_  J.— Then  I  make  the  order.* 

BULE  7. 

(See  under  Order  IX.,  Rule  8.) 
ORDER  XIV. 
BULE   I. 
The  phratr,  This  waa  a  summons  to  si^  final  judgment  in 

"o/°a  ''"'^"'f       in  an  action  for  goods  sold,  which  had  been  before 
"sM^tM,  Master  ITnthank,  and  tbb  by  him  referred  to  the 

indontd  upon     iTudge.     The  Writ  was  indorsed  aa  follows  : — The 
a  icrif  o/  aum-  plaintiff's  claim  is  £36  Sb.  for  balance  of  account 
"^"''  ^  "'^-    for  goods  sold.    It  was  contended  for  the  defendant 
tie  indori'r-'      ^^^   ^^^   ^"^  I***  *  special  indorsement  under 
mtni  spcfia!.      Order  III,   Rule  6,  and  not  vithia  the  examples 
giren  in  Appendix  A,  iSect.  YII. ;  that  the  ordinary 
form  of  indorsement  was  similar  to  the  present ; 
and  that  the  defendant,  having  filed  a  petition  of 
bankruptcy,  the  plaintiff  should  prove  bis  debt 
under  tbat  petition. 

Ldbh,  J  — There  is  a  form  of  fecial  indorse- 
ment in  Appendix  At  for  butcbers'meat  supplied 
— exactly  like  the  one  in  question.  It  could  not 
be  intended  that  a  list  of  items  extending,  perhaps, 
over  three  or  four  years  should  be  indorsed  on  the 
writ.  The  ordinary  form  of  indorsement  would  bi' 
"  balance  of  account,"  which  implies  an  account 
paid.  As  bankruptcy  is  not  a  defence  bs  an 
action  there  is  no  defence  to  the  present  action.  I 
think  the  plaintiff  is  entitled  to  sign  judgment,  as 
he  would  have  been,  ifbehaddeliveredastatemt'iit 
of  claim,  and  there  had  been  no  statement  uf 
defence,  t 

•  Weeily  Noln,  November  27tli,  1874  {Monday,  Novcm- 
ber  22nd)  ;  imo  Timit,  J*.;  StlicilorM'  Journal,  Jh. 

i  Part  lI.,SocUoiiTIL 

j  tFeiklf  Nout,  November  27tli,  187S  (Tueedsy,  Novem- 
ber 23rd) ;  /sw  ZVnui,  Jb.;  Satieilon'  Jmrtial,  li.;  ud  ki'u 
Order  III.,  Bule  6. 
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n. 

This  was  a  summoiis  in  an  action  for  milk  sold 
and  delivered  where  the  writ  was  specially  in- 
dorsed, calling  upon  the  defendant  to  show  cause 
whj  the  plaintiff  should  not  sign  final  judgment. 
The  affidavit  stated  that  the  plaintifPs  demand  was 
for  £36  4s.  4d.  for  nulk  delivered,  and  that  in  the 
plaintiff's  belief  there  was  no  defence  to  the  action. 
On  behalf  of  the  defendant  it  was  admitted  that 
the  sum  named  was  due ;  but  it  was  stated  that  he 
had  a  oonnter  claim  to  an  equal  or  greater  amount. 
The  counter  claim  consisted  in  the  breach  of  a 
contract  in  writing  to  supply  the  defendant  with 
sixteen  gallons  of  milk  per  diem,  at  Is.  8d.  per 
gallon;  the  alleged  breach  being  that  the  plaintiff 
only  supplied  from  four  to  six  gallons  per  diem. 
In  consequence  of  this  default,  the  defendant, 
who  had  contracts  to  supply  several  large  in- 
stitutions, had  to  procure  milk  at  28.  per  gallon, 
and  to  pay  the  carriage  for  it. 

QuADT,  J. — ^This  is  a  proper  counter  claim. 
The  original  action  for  milk  delivered  and  the 
ooonter  claim  are  based  on  the  same  agreement. 
I  order  that  the  defendant  be  allowed  to  defend, 
confining  his  defence  to  his  counter  claim,  and  that 
both  the  original  action  and  the  counter  claim  be 
referred  to  the  Master.* 

in. 

This  was  an  appeal  from  the  decision  of  Master 
Johnson,  refusing  leave  to  sign  judgment  on  a 
specially  indorsed  writ.  The  plaintiff's  affidavit 
stated  that  in  his  belief  there  was  no  defence  to 
the  action.  Issue  had  been  joined.  The  writ 
▼as  served  before  November  1st,  1875. 

QuADT,  J. — .1  cannot  give  the  plaintiff  in  this 
«ae  the  benefit  of  the  remedy  under  Order  XTV. 
This  is  a  very  special  remedy ;  and  I  can  only 
give  it  according  to  the  letter  of  the  Act.  This  is 
not  a  specially  indorsed  writ  under  Order  III., 
Bale  6. 

Appeal  dismissed. 

*  htm  T%m$9,  December  4th,  1S75  (Friday,  November 
20th);  8olieUor$'  Journal.  lb.;  and  see  Order  XLK.,  Bule  3. 
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Judgment 
ordertd  to  be 
signed  on  a 
speeiaUy  I'ft- 
doreedwriti  in 
an  aetionfor 
money  due 
against  a  debt- 
eoUeeting  Jlmi 
of  eolieitore, 
one  of  whem 
had  allowed 


A  precisely  similar  application  was  then  made 
in*  another  case,  on  appeal  from  Master  Dodgson. 

QuAnr,  J. — ^I  have  just  decided  the  question. 
The  writ  haying  been  served  under  the  old 
procedure,  it  is  impossible  that  it  can  have  been 
specially  indorsed  *under  Order  111.,  rule  6. 

Appeal  dismissed.* 

IV. 

This  was  an  appeal  fix)m  the  order  of  a  District 
Begistrar  to  pay  money  into  court  as  a  condition 
for  not  signing  judgment  in  an  action  for  goods 
sold  and  delivered.  The  writ  was  served  brfore 
November  Ist,  1875. 

QuAiK,  J, — The  writ  could  not  be  indorsed 
under  Order  IIL,  Rule  6,  The  registrar  had  no 
power  to  make  this  order. 

Order  rescinded.! 

V. 

This  was  an  application  to  sign  judgment  on  a 
specially  indorsed  writ.  The  writ  was  served  in 
October,  1875. 

QuAiN,  J. — ^It  is  impossible  that  this  writ  can  be 
specially  indorsed  tmder  Order  IIL,  Hule  6, 
because  that  Bule  did  not  then  exist. — No  order.} 

VI. 

E.  Assam  Co.  (Limited)  v.  Eoohe  and  Qovkr. 

This  was  an  action  against  a  firm  of  solicitors 
for  money  due.  The  defendants  were  instructed 
to  collect  the  debts  due  to  the  plaintiff  company, 
and  had  not  paid  them  over ;  they  had  a  claim 
against  the  company  of  £70  odd,  which  was 
admitted,  leaving  a  balance  in  favour  of  the 
plaintiffs  of  £131  odd.  Master  Manley  Smith  had 
allowed  the  plaintiffs  to  sign  judgment  for  this 
sum,  and  against  this  order  the  defendant  Oover 

t  Law  Timeey  Deoember  4th,  1S76  (Friday,  Kovember 
26th,  Solicitors*  Journal,  lb.;  (and  see  Kale  3  and  Order 
in.,  Rule  6). 

*  jAttv  Times,  December  4th,  1875  (Saturday,  KoYomber 
27th,)  Solicitors*  Journal,  lb.;  and  see  Order  III.,  Hule  6. 

X  Law  Times,  December  4th,  1876  (Monday,  November 
29th}  ;  Solicitors*  Journal,  lb,;  and  see  Order  III.,  Bnle  6. 
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appealed.   The  defendants  had  dissolved  partner-  Judgment  to  go 

ship.  by  default,  and 

F;Z.F*»tifffM,fortheplaintiff8,  read  an  affidavit  ^^/j^^^ 
by  the  seGretaiy  of  the  oompany  that  th^e  was  no  ^uiingnes9*to 
defence  to  the  action,  and  stated  that  Boche  never  pay  his  moiety 
disputed  the  debt,  and  had  allowed  judgment  to  if  ^^  company 
go  by  default.  ^V^  ^»^- 

Mrtcm,  for  the  defendant  Gover,   put  in  an  llZTi^'^ 
affidavit  of  the  defendant,  stating  that  he  believed  him  for  the 
Boche  and  the  plaintiff  company  to  be  in  ooUusion  ;  whole, 
and  that  he  had  offered  and  was  willing  now  to 
pay  his  share  of  the  debt,  provided  that  the  com- 
pany would  undertake  that  execution  should  not 
be  levied  on  him  for  the  remaining  half 

QuADT,  J. — ^This  is  a  clear  case. 

Order  of  the  Master  affirmed.     Stay  of  proceed- 
ings pending  an  appeal  to  the  Court  refused.* 

vn. 

AjcEtmr  V.  H.  H,  The  NawabNazih  op  Bengal. 

This  was  an  appeal  from  a  Master's  refusal  to 
allow  judgment  to  be  signed  under  the  above  rule.  ^^J^^ 
The  plaintiff's  affidavit  stated  that  he  had  formerly  ^or]ur  judgment 
been  an  attaehd  of  the  Syrian  embassy,  and  was  to  be  signed  on 
prof  essor  of  Arabic  in  King's  College,  London ;  a  specially 
that  he  was  engaged  by  William  David  Fox  to  act  **i^'^"^jj'^^' 
as  interpreter,  &c,  for  Fox  and  the  defendant,  at  ^i^[ntiff^s  affi- 
a  salaiy  of  £30  per  month ;  tiiat  on  Fox's  death  ^oint  was 
in  October,  1873,  Lister  O'Beime  was  engaged  as  alleged  to  be 
•ecretaiy,  and  plaintiff  was  re-engaged  aa  assistant  i*mrue,and 
■ecretary,  at  the  same  salary  as  before ;  that  two  ^^';^*^X^*''^ 
bills  of  exchange  had  been  given  for  arrears  of  Services  for 
ttlaiy,  which  were  dishonoured ;  that  arrears  of  which  a  salary 
salary  were   still   due ;   and  that  there  was  no  «'«*  claimed 
defence  to  this  action.     For  the  defendant  an  ^^^*''"* 
affidavit  made  by  Lister  O'Beime  was  read,  which 
stated  that  he  was  the  representative  of  the  del  en- 
^Kant ;  that  the  plaintiff's  affidavit  was  untrue ;  and 
that  in  the  agreement   under  which  the  plaintiff 

*  Imo  2YmMl)ecemher4th,  1875  ( Wednesday,  December 
lig;  Bf^^i^iwe  Journal,  lb,;  Weekly  Notes,  December  11th, 
1876. 

t  Bee  Order  LI  v.,  Rnle  4. 
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A  defendant  to 
It  speeialiy  in' 
dorted  writ 
must  show  a 
good  defence  on 
the  merits.     A 
tnere  affidavit 
that  hejuu  a 
good  defence  is 
not  sufficient. 


kij 


was  engaged,  there  was  a  clause  to  refer  to  two 
persons  named  therein  any  dispute  that  might 
arise  as  to  salary.  ' 

AUen,  for  the  defendant,  pointed  out  that  the 
plaintifiTs  affidavit  did  not  allege  that  any  serriees 
were  tendered,  and  said  that  one  ground  of 
defence  was  that,  in  point  of  fact,  no  services  were 
performed. 

Brownfidd  for  the  plaintiff. 

Appeal  dismissed.* 

vm. 

Master  Pollock  had  refused  in  this  case  to  allow 
judgment  to  be  signed  under  Order  XTV".,  Hule 
1,  and  Order  HI.,  Bale  6,  and  this  application  was 
was  an  appeal  from  that  decision.  The  action  was 
for  the  balance  of  an  account  stated  on  a  share 
account. 

Bigham,  for  the  defendant,  read  an  affidavit, 
stating  that  he  had  a  good  defence  to  the  action ; 
and  argued  that  Order  XTV.,  Rule  1,  could  not  be 
applied  where  there  was  such  an  affidavit,  and 
that  some  of  the  Masters  had  so  decided. 

QuAiK,  J. — ^A  mere  affidavit  that  the  defendant 
has  a  good  defence  is  not  sufficient  ground  for 
refusing  to  allow  judgment  to  be  signed  under 
this  Bule.  That  would  be  encouraging  defendants 
to  make  illiisory  affidavits.  I  shall  go  into  the 
merits. 

The  sole  question  in  dispute  appeared  to  be  as 
to  whether  the  defendant  company  were  bound  to 
settle  differences  on  the  closing  of  the  account 
between  the  parties;  the  defendants  admitting 
that  in  that  case  they  would  be  liable  for  a  balance 
against  them  of  £416. 

At  the  dose  of  the  argument,  Skortf,  for  the 
plaintiff,  read  the  copy  of  a  letter,  sent  by  the 
defendants  to  the  plaintiff,  undertaking  to  doae 
the  account  whenever  he  wished. 

QuAiK,  J. — I  will  adjourn  the  case  for  you  to 
verify  that  letter. 

*  JFeeklt/  Notes,  December  1 1th,  1 876  (Thursday,  Doember 
2iid)  ;  Law  Times,  lb.;  Solieitors^  Joumil,  lb. 
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On  the  hearing  of  the  adjonmed  summona, 
Sitrtt  produced  the  original  of  the  letl-r  he  had 
preriouBly  read. 

Soraet  BroKji,  for  the  defendants,  produced  an 
adrertisement  in  the  Bailjf  Ifetcs,  whidi  showed 
thftt  the  plaintiff  ivas  endeavouring  to  have  the 
company  wound-up  in  Chancery. 

QuAQT,  J. — This  letter  shows  most  distinctly 
that  it  was  part  of  the  arrangement  b-itween  the 
partieB  that  the  plaintiff  should  have  power  to 
close  his  account  whenever  he  wished. 

Order  to  sign  judgment.  Decision  of  Master 
rerersed.* 

IX. 

Thia  was  an  appeal  from  an  order  of     "Ma    e      J 
giTing  the  plaintiff  leave  to  sign  judgm 
the  ahore  rule.     It  was  atated  that  thri 
was  now  at  sea  on  hia  way  to  join  h  b 
and  that  he  had  been  served  with  the  m 
day  before  leaving  England. 

HcDDLESTON,  B.— 'i'o  accept  that  a 
for  refusing  the  order  would  be  to  render 
Tinon  of  the  Act  a  dead  letter. 

Order  of  the  Master  af&rmed.f 


und  r 

rf 

dh 

? 
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Thia  was  an  application  to  sign  judgmi.'nt  under  Jadgmunt 

Order XIV.,  Eule  1 ;  tho  writhad been iagu.  d  on  the  orriered  [iy 

TthAngust,  1875,  and  appearance  had  beoTi  <;nterod  ^'"''ll"'""! 

ottthelTth.  Master  G.  Pollock,  following  Mr.  Jus-  jj^'V,*7Z'w'' 

ticeQuADr'sdecision,  thatthewordsinOrdiTXIV.,  Mi>-lfdi"rii 

Eiile  1,  "  under  Order  IIL,  Eule  6,"  must  bo  taken  elthough  ianued 

literally,  had  refused  the  application.     Tho  Hpccial  brfon  the  \st 

iadoreement  on  the  writ  waa  in  the  aamo  form  as  ■^"'■'  '^'''' 
it  would  now  be  under  Order  IH.,  Eule  G.     A 
"nmnons  had  been  taken  out  in  respect  of  tliis  ap- 
plication, but  the  defendant  did  not  appear. 

•  Waklf  Nolei,  December  18th.  1875  (Friday.  DcTi'mbcr 
l«b);  Ian  Tiaut,  lb.;  Solicilari'  Jotimat,  lb. ;  nnil  aec  Order 
ni.,  Enle  8. 

t  ir«l/y  Kalet,  December  25th,  1876  fWeducMi.iv,  Dec. 
>^);Lm)T\ma,Ib.;  Solieitori'  Journal,  lb. 
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HuDDLESTOK,  B. — I  shall  allov  judgment  to  be 
signed  in  this  case. 

Order  made.  Decision  of  the  Master  reversed.* 


i 

■ 

f 


All  that  tKe 
Judge  requires 
to  see  under 
Order  XIV., 
Rule  1,  U  that 
there  is  a  bond 
fide  defence. 
He  does  not 
pretend  to  try 
the  action. 


It  is  doubtful 
whether  Order 
Ill.y  Rule  6, 
and  Order 
XIV,,  Rule  1, 
apply  to  an 
action  in  which 
it  is  sought  to 
charge  the 


XI. 

Andrews  r.  Stewart. 

This  was  an  action  by  a  broker  for  £214,  the 
loss  on  a  resale  of  1,357  bags  of  sugar  bought  by 
the  defendant,  and  subsequently  not  accepted  by 
him.  An  application  had  been  made  to  Master 
Hodgson  to  allow  judgment  to  be  signed,  which 
had  been  refused  ;  and  this  decision  was  now  ap- 
pealed against. 

On  behalf  of  the  defendant  a  counter  claim  was 
set  up  for  money  deposited  with  Finlay  and  Co., 
as  security  for  a  bill  drawn  upon  a  Liverpool  firm, 
which  biU  had  been  duly  honoured-  The  plaintiff 
Andrews  was  now  the  representative  of  Pinlay 
and  Co. 

QuAiN,  J. — On  the  hearing  of  these  applications 
I  do  not  pretend  to  try  the  action ;  all  that  I 
require  to  see  is  that  there  is  a  bond  fide  defence. 
I  think  the  question  as  to  the  counter  claim  is 
too  doubtful  a  one  to  allow  the  plaintiff  to  sign 
judgment. 

Decision  of  the  Master  afl&rmed.f 

xn, 

BUTTERWOBTH  V.  TeB   AND   "WlFB. 

This  was  an  action  on  a  guarantee  for  the  price 
of  goods  sold,  given  by  a  married  woman  in  res-  J 
pect  of  her  separate  estate.  The  plaintiff  now 
sought  to  sign  judgment  under  Order  XIV.,  Enle  1. 
The  matter  had  been  before  a  Master,  who  had 
referred  it  to  the  Judge. 

BrucBj  for  the  defendant. 

diaries,  for  the  plaintiff. 


•  Weekly  Notes,  December  26th,  1876  (Thnraday,  Dec. 
\^i\i);  Law  Ttmes,Ib.;  Solicitors'  Journal,  lb.:  and  seo 
Older  III.,  Rule  6.  ,         .   »u 

t  Law  Times,  Beeemher  26th,  1876  (Saturdav.  December 
18th) ;  Solicitors'  Journal,  lb.  j,  *^«-«u 
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Qu^Aur,  J. — ^TJnder  any  circumstanceSy  I  oonld  wife**  separate 
only  give  you  in  this  action  a  judgment  against  ^'^^teona 
the  wife's  separate  estate,  as  you  are  not  suing  9^^*^^^^- 
her  personally  on  a  guarantee.     But  I  doubt  whe- 
ther Order  III.,  Bule  6,  refers  to   anything  but  a 
monetoiy  demand ;  and  here  you  seek  to  charge 
the  defendant's  separate  estate.     I  will  give  you 
liberty  to  amend  your  writ,  but  I  question  whether 
that  will  enable  you   to   avail  yourself  of  this 
£de. 

No  order,  with  liberty  to  amend  the  writ,* 

xni. 

Denison  v.  Fkanklyn  and  Others. 

This  was  an  appeal  from  the  decision  of  Master 
Johnson,  refusing  leave  to  sign  judgment  on  a 
specially  indorsed  writ. 

The  writ  was  issued  on  the  12th  May,  renewed 
on  the  3rd  November,  and  an  order  for  substituted 
service  made  on  the  7th  December,  1875. 

The  plaintiff's  affidavit  showed  that  there  was 
no  defence  to  the  action.  The  special  indorsement 
on  the  writ  was,  "  The  following  are  the  parti- 
culars of  plaintiff's  claim:  Balance  of  banking 
aoeount  due  from  the  defendants  to  the  plaintiff 
as  bankers,  J&50." 

It  was  contended  for  the  defendants  that  the  case 
decided  by  Quain,  J.  (No.  in.,  8upi*a)  governed 
tilie  present  case,  and  that  this  was  not  a  specially 
indorsed  writ  under  Order  III.,  Bule  6. 

For  the  plaintiff  it  was  contended  that  this  case 
was  distinguishable  &om  the  case  referred  to,  as 
the  writ  was  renewed,  and  an  order  for  substituted 
serrioe  made  and  an  appearance  entered  subse- 
qiiently  to  the  Supreme  Court  of  Judicature  Acts, 
and  the  case  decided  by  HuDBiiESTOjr,  B.  (No.  X., 
iupra)  was  cited. 

LtsDLBT,  J.,  discharged  the  order  of  Master 
Johnson,  and  ordered  the  indorsement  on  the  writ 
to  be  amended  by  stating  dates,  the  plaintiff  to  be  at 

*  Law  Timet,  January  1st,  1876 ;  Solicitors*  Journal,  lb,; 
Vmklff  N9tu,  Jan.  16th,  1S76. 


Judgment  woe 
ordered  to  be 
signed  on  a 
specially  in' 
dorsM  writ 
\byLindley,J,'\ 
the  writ, 
altJioitgh 
issued  before, 
having  been 
renewed  subse-^ 
quently  to  Nov, 
1st,  1875. 
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liliertf  to  sign  fioal  judgment  for  debt,  and  costa 

to  be  taxed." 

xrv. 

W}urt  a  Ml*  On  a  summons  to  sign  judgment,  under  Order 

'^^fr"""i»  ^^rV->  Rules  1  and  6,  the  Master  had  given  the 

JWar  he  cot-  ""^^r  that  it  might  be  signed  unless  the  monej 

»iArfi  the  wete  paid  into  Court.     That  dedsion  was  no# 

lau  at  tub-  appealed  from  by  the  defendant.    The  action  wu 

tiaiiiiairy  a  f^j  goods  sold  and  deliyered,  and  the  defence  va 

new  one,  and  ^  ^  ^j^    defendant  never  bought  the  goods  and 

not  a  (alt  of        „     ,    ,  ,   ,,         ^  ,      ,  .      °      .         — 

appeal  from       >^B^  they  never  were  dehvered  to  nim.     An  affi- 
thiMaaitr         davit  was  read  for  the  defendant  which  had  not 
v>hich  it  oihtr-  been  before  the  Master. 
mi^^purpancd      LiTOLET,  J.— This  comes  before  me  as  a  sub- 

stantiaUy  fresh  application.     On  reading  this  new 

affidavit  I  think  that  the  money  should  not  be 

ordered  to  be  paid  into  Court, 

Order  for  payment  into  Court  to  be  dischaiged. 

Costs  to  be  costs  in  the  cause.^ 


XV. 

Whin  ill  an  On  an  application  by  the  defendant  in  an  atlioa 

aciien  on  b  Hit  to  sign  judgment  according  to  the  terms  of  ti'' 

"a  aUi''i"i"f'  defence  and  the  counter-claim,  Master  Dodgson 

"ity'i'ui,    ''.'fm.  li^d  referred  tiem  after  to  the  Judge,  as  he  coul^i 

dmit  ■■'.iiinei  not  transfer  the  action  the  Chanceiy  Division  c!' 

an  ,:ii„u„uira~  the  Court,  which  he  thought  was  tho  course  ihni 

'""'("'/i- '"'  should  bo  taken.     The  action  was  brought  on  a 

^ Judge"'  ti''!  ^^  exchange  by  executors ;   the    defendant 

[Lindlri/,  J.]  claimed  an  administration  order  as  next  of  kin. 

made  the  oritr  LiMDLET,  J.  made  an  order  for  administration 
of  intestate  estate,  and  transfer  to  the  Chaccerj- 

_ Division ;  costs  of  tho  action  to  be  disposed  of  by 

cianeery  'm-  the  Judge  of  that  Division.} 


ftrrtd  the 


*  Law  Z1un«i,Janiiai7Gth,lST6  (Turaday,  Januarj-tlbJ  ; 
BolKUorJ  Journal,  /A.;  and  KceOrder  IIJ.,  Bulo  6. 

t  LatB  TitRM,  January  8tb,lHT5(Tuciday,JaniuUTllh) : 
Salieilort'  Journal,  lb.  ;  and  see  Rule  S. 

J  laie  Tima,  January  8th,  1876  (Tuesday,  Janoaiy  lih.) 
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XVI, 


German  Bank  of  London  (Limited)  r.  Schmidt 

AND  Co. 

This  was  an  action  on  a  bill  of  exchange,  of  Judgment 

▼hich  the  defendants  were  the  acceptors,  and  the  ^^^^^^^  ^o  ^ 

plaintifTs  the  indorsees  and  holders  forvalne.  The  ^^^^^i„, 

present  snmmons    was  an  appeal  from  Master  dor»ed  wHty 

Manley  Smith's  order,  refusing  to  allow  judgment  unless  money 

to  be  signed  under  Order  XIY.,  Rule  1 .  i^»^ •''f«  ^^«*^ 

^/orrf  for  the  plaintiffs.  ^         ^  ^/l^l^^- 

MomeU  for  defendants. — ^The  drawer  is  being  fendant  was 

sued  in  Bussia  on  this  bill,  and  if  we  defend  the  entitled  to  in- 

actioD,  we  can  bring  him  in  as  a  third  party,  from  ^^ityfrom 

whom  we  claim  indemnity.  athtrdparty. 

Order  for  judgment  to  be  signed,  unless  the  de- 
fsndants  pay  the  amount  into  Court  within  ten 
dajs.* 

XVII. 

EoBEBTs  f.  Guest. 

This  was  an  action  brought  to  recover  money  judgment 

on  behalf  of  an  administration  estate.     The  sum-  ordered  to  be 

mons  was  an  appeal  from  the  order  of  Master  signed  on  a 

Watson,  refusing  leave  to  sign  judgment  under  '^^*^f^  *v" 

Older  3TV.,  Erde  1.     The  nature  of  the  defence  unless  money 

which  it  was  desired  to  set  up  was  a  claim  against  paid  into  Court 

the  estate  for  costs  in   a  suit  in  the   Court  of  ^^f  ^fin- 

Chancery  under  an  agreement  to  pay  costs.  ^^^**  counter 

Ldtdley,  J. — ^The  defendant  has  no  order  yet  wo«L*tpAwA^ 

for  his  costs,  and  he  may  never  get  one.  Judgment  might  never 

to  he  signed,  unless  the  defendant  pay  the  amount  become  due. 
claimed  into  Court.f 

xvin. 

Atkins  r.  Taylor. 

This  was  an  appeal   from   the   order  of  the  jfrj^^rethe 

l^istnct  Begistrar  of  Birmingham  setting  aside  writ  has  been 


•  Weekly  Notes,  January  16th,  1876  (Tuesday,  January 
*th) ;  Solicitors*  Journal,  lb.  ;  Law  Times,  lb. 

t  Weekly  Notes,  January  16th,  1876  (Wednesday,  January 
Mh);  Zflir  Times,  16,;  Solicitors*  Journal,  lb. 
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jud^meut.  The  writ  had  been  specially  indrined 
under  Order  III.,  Bule  6  ;  and  the  plaintiff  had. 
applied  to  the  District  Eogietrar  for  leave  to  sijo 
judgment,  under  Order  XIV.,  Eule  1,  which  ap- 
plication the  defendant  had  snccessfnUy  opposed. 
No  further  step  waa  taken  by  either  mde  until  the 
plaintiff  applied  to  the  District  Bepstrar  forlnafe 
to  sign  judgment  under  Order  XXIX.,  Bule  2.  as 
no  statement  of  defence  had  been  delivered.  Tills 
application  was  granted,  but  the  defendant  sub- 
sequently obtained  an  order  from  the  Begistmr 
Betting  aside  the  judgment  on  the  ground  that  no 
statement  of  claim  had  been  delivered. 

ChanneU,  for  the  plaintiff. — The  plaintiff  filled  an. 
affidavit  verifying  the  indorsement  on  his  writ, 
"  when  the  application  was  made  to  the  Begistrar  Rr 
leave  to  sign  judgment ;  and  no  statement  of  claim 
is  neceBsary  where  the  writ  is  specially  indorsed- 
As  there  was  a  misapprehenBion,  I  cannot  asl:  for 
judgment,  but  as  the  judgment  was  regularlj- 
signed,  the  defendant  should  be  put  under  tenasv 
Wliat  we  really  wish  to  know  now  is  who  iri  to 
take  the  next  step,  as  we  have  come  («  a  dead 

ButtfrwoTth,  for  the  defendant. — No  notice  was 
g^ven  by  the  defendant  that  he  dispensed  'ritli  u. 
statement  of  claim  ;  and  the  plaintiff  was  boimd  to 
give  the  noti(^o  that  his  claim  was,  as  on  wril,  ac- 
cording ia  Order  XXI.,  Bule  4. 

I'CfTLET,  J. — It  cannot  be  necessary  to  deliver 
any  statement  of  claim  where  the  writ  is  specially 
indorsed.  Order  XIX.,  Bule  2,  and  Order  XXL, 
Kule  4,  ai-e  general  rules,  and  Order  XXII, 
Ttule  3,  is  a  special  rule,  and  therefore  to  be 
followed.  I  think,  according  to  the  true  con- 
struction of  the  Act,  the  judgment  was  regular. 
I  will  set  aside  the  judgment,  however,  and  order 
the  defendant  to  deliver  a  statement  of  defence  in 
eight  days.     Coats  to  be  costs  in  t^e  cause.* 

•  Wetkly  Nalet,  January  16th,  1875  (Friday,  Jam^.^" 
7ti) ;  Lam  Tma,  lb. ;  Btliatwt'  Jaumal,  lb.  See  ti:diT 
Xrx..  Eulo  2;  Order  XXI.,  Bule  *;  Oitlet  XXIL,  ltal« 
3  ;  Order  XXIX.,  Rule  2. 
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XIX. 

This  "^as  an  action  on  two  promissory  notes 
that  were  over  due  and  unpaid.    An   application 
had  been  made  to  sign  judgmentunder  Order  XIY., 
Bole  1,  on  a    writ  issued    in    September,   the 
indorsement  on  which  was  similar  to   what  it 
would  now  be  under  Order  m,,  Ruft  6,  and  had 
been  refused  by  a  Master,   and,  on  appeal  to  the 
Judg^,  the  case  had  been  adjourned  to  see  if  the 
defendant  could  make  an  affidavit  showing  a  good 
defence.    The  adjourned  summons  now  came  on, 
and  the  defendant  produced  no  affidavit.     For  the 
defendant,  decisions  of  Mr.  Justice  Quain  were 
relied  on,  refusing  to  allow  judgment  to  be  signed 
under  similar  circumstances  (Nos.  III.,  IV.,  an4Y.^ 
tupra);  for  the  plaintiff,   a  decision   of  Baron 
HuDDLESTON  (No.  X.,  supro)  was  referred  to. 

LiKDLEY,  J. — If  the  defendant  could  have 
]»^uced  an  affidavit  tliat  he  had  a  good  defence, 
this  point  need  not  have  been  decided.  But  as  no 
affidavit  has  been  filed,  I  must  assume  that  there 
is  no  substantial  defence  to  the  action.  It  is 
quite  clear  that  I  could  not  allow  judgment  to  be 
signed  upon  this  writ,  if  it  were  not  for  section  22 
of  the  Supreme  Court  of  Judicature  Act,  1873 ;  I 
think  that  section  gives  me  power  to  do  so.  But 
I  think  the  Court  should  decide  whether  that  is 
so;  and  I  shall  give  the  defendant  time  to  appeal. 
Order  for  judgment  to  be  signed,  but  no  execution 
to  issue  within  ten  days.* 


Judgment 
ordered  [by 
LindUy,  /., 
folUtwing 
SuddUeton^ 
B,,']  to  be 
siffned  on  a 
writ  epeeiaOjf 
indorsed^ 
although 
issued  before 
Nov,  1st  J 
1875;   sembU, 
8,  22  of 
the  Judicature 
Act,  1876, 
gives  the 
power  to  do  §o» 


Bttle  3. 
(See  under  Eule  1 .) 


HXTLE   6. 

(See  under  Eule  1.) 


iLF*^^  ^^'^^  January  16th,  1876  (Monday,  January, 
IWhj ;  Law  Times,  lb.;  Solieitorit  Journal,  lb. 
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OEDEE  XV. 

ElILE    1. 

Bell  r.  Lowe  aki>  Othees  (Eiecntots). 
Pnreedmgi  This  was  a  nummonB  io  8tny  proceetiings  in  an 

'a^edJ^ft^  action;    pending  an    administration   suit.      The 
lionmif,  plaintiff  had  obUiined  an  ordoi-  far  an  ezwutor'a 

aUhBugAiie      acoount  fi-om  the  Chief  Clerk  under  Order  TCV., 
vlaintifhad      Bules  1,  2  ;  the  writ  being  endorsed  under  Order 

lfdJl"for'L       ^°-  ^"'^  •*■ 

o«oi(M('in''(*»        QuAiN,  J, — TUia  is  one  of  the  cases  intended  by 
aeiioH  at  lav.    the  Acte ;  the  order  for  accoimt  is  the  eamo  as  the 
old  decree. 

Cromplon,  for  the  plaintiff. 

£,  IlarritoH,  for  the  defendant.* 

ECLE   2. 

(See  under  Eulo  1.) 

ORDEE  XYI. 

EULE  2. 

Smith  r.  Habeltixe. 

Inannetiou  A  Summons  was  takcu  out  in  Ihis  case  to  add 

(o  rccartr  ^g  plaintiffs   to   tho   action   Eooke    Penuin^cn, 

„"Z'.^f"^'     J*'"*'^  -f"^"  Ncwbuty,  and  Benjamin  PakL.tt. 

(allegrd)  The  affidavit  of  Pennington  stated  that  the  action 

aitignttt  of  the  was  to  recover  certain  letters  patent,  one-fourth 

paieni/nHii       interest  in  which  had  been  absolutely  assipTicd  bv 

'^^f'"d!mi      *^®  plaintiff  to  the  deponent,  and  that  the  remair- 

la  hi  aiided,        '^&   three-fourths   of  the  plaintiffs  interest   hml 

aico-plamtifi,   been  assigned  by  him  to  deponent,  Ncwburv,  and 

thtoripmal       Tfttchett ;  to  hold  in  trust  for  him  (plaintiff).     It 

piaitif[f>iia      ^^g  stated  that  the  defendant  was  a  patent  ngent. 

/9>  '('''-.'nj  HuDDLESTos,  B.— You  have  to    satisfy  mo    of 

r/i,  .,.;.. !-:,„int  two  things  under  Order  XVI.,  Eule  2— first,  that 

miii/ii  ],,  it  (0  there  has  been  a  iond  fide  mistake  in  the  originiil 

"" '  issue  of  the  writ ;  and,  secondly,  that  it  is  a  neccr^- 

eary  change.     The  affidavit  does  not  state  that 

there  has  been  a  bond  fide  miHtake ;  but  I  tliiuk 
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that^  looking  at  Bule  13  of  the  same  Order^  I  can 
make  this  amendment.  If  thoBe  parties  had  been 
oiiginallj  joined  as  plaintiffs  in  the  action  they 
coold  not  have  been  struck  out.  I  shall  make  the 
order  to  add  these  parties  as  plaintifis,  but  the 
original  plaintiff  must  still  give  security  for  costs, 
as  the  assignment  to  Pennington  and  the  others 
may  tmn  out  invalid.* 

EULE  8. 

Campbell  aitd  Another  v,  Im  Thubn  xtscd 

Others. 

This  was  an  action  by  the  plaintiffs  as  indorsees 
against  the  defendants  as  acceptors  of  a  bill  of  ex- 
change under  the  Bills  of  Exchange  Act,  leave 
having  been  given  to  the  defendants  to  appear. 
The  declaration  was  delivered  on  Ist.  Nov.,.  1875. 
A  summons  was  taken  out  by  the  defendants  for 
the  purpose  of  having  the  proceedings  carried 
on  under  the  new  Act. 

Ecll  appeared  to  support  the  summons.  He 
first  applied  that  under  Order  XVI.,  Rule  3,  of 
the  Supreme  Court  Of  Judicature  Act,  1875,  Mr. 
J.  Toung  should  be  joined  as  a  defendant  in  the 
action.  Messrs.  J.  E.  Im  Thurn  and  Co.  having 
suspended  payment,  and  their  creditors  having 
agreed  to  accept  a  composition,  Mr.  G.  Young 
^as  appointed  trustee.  The  bill  upon  which  the 
action  was  brought  was  for  £1,373  3s.  lid.,  and 
was  drawn  for  account  of  Messrs.  Cloetta  and 
iJchwartz.  On  the  failure  of  Im.  Thurn  and  Co., 
two  hills  for  £600  and  £786  19s.  were  sent  as 
cover  by  Messrs.  Cloetta  and  Schwartz  to  the 
holders  of  the  bill,  Finlay,  Campbell,  and  Co.  The 
l>ill  for  £786  1 9s.  was  duly  paid  at  maturity,  but 
the  hill  for  £600  was  dishonoured.  Cloetta  and 
Bchwartz  had  now  also  failed.  The  plaintiff 
fcfuBed  to  take  the  composition,  and  Young  re- 
used to  pay  more. 


The  truH$$ 
appointed  to 
distribute 
eomposition 
among  credi' 
tore  of  the 
aceeptore  of  a 
bill  of  ex- 
change will 
not  be  joined 
as  a  party  in 
an  action  by 
the  indorsee 
against  the 
acceptors. 


•  Weekly  Notes,  December  18th,  1876  (Saturday 
l^ccenaber  11th):  lavo  Times,  lb,;  Solicitors'  Journal,  lb, 
8eeBalel3. 


id 
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LoBH.  J. — The  plaintiff  could  not  sue  Young, 
find  Young;  has  no  interest  in  the  suit ;  there  is  no 
priri^  between  thorn. 

Soil  read  tho  opinion  of  Mr.  Benjamin,  Q.C., 
recommending  &u  upplication  to  bo  made  for  an 
order  for  the  joinder  of  the  trustee  as  defendant. 

Lush,  J. —  I  ciiu  make  no  order  that  tlie  truatee 
hhould  be  joined  as  a  defendant.  Tliere  is  a  clause 
in  the  Supreme  Court  of  Judicature  Acts  that  says 
that  the  procedure  under  the  Bills  of  Exchange 
Act  shall  be  unaltered.*     I   doubt  whether  that 
:ipplie3  to  the  procedure  after  the  declaration  i» 
delivered.     I  shall  not,  however,  decide  thatnow ; 
all  further  procoodings  in  the  cause  may  be  con- 
tinued and  conriuded  according  to  the  ordinary 
course  of  the  High  Ciiurt  of  Justice.t 
Rule  5. 
(Sl-o  under  Eulo  17.) 
Et-LE  9. 

Chas,  LEATHi.Er  ((m  behalf  of-  himself  and  all 
others,    the    un  dor  writers  on  the    steamship 


173) 


This  was  an  appeal  from  Master  Gordon's  order 
that  the  plaintiti'  should  give  the  names  and  ad- 
ilresses  of  the  persons  ou  whoso  behalf  he  was 
suing.  On  behalf  of  the  plaintiff,  it  was  saiil 
that  the  order  hiid  been  made  under  Order  XVI.. 
Rule  10,  which  applied  to  co-partners,  and  with 
which  the  present  action  had  nothing  to  do.  The 
action  was  brouj;lit  under  the  provisions  of  Order 
XVI. ,  Rule  9.  On  behalf  of  the  defendant  it  was 
argued  that,  conceding  that  Order  XVI..  Rule  10. 
did  not  apply,  tlic  defendant  was  entitled  to  the  ad- 
dresses of  the  plaiiitifi's  under  Order  IV. ,  Rule  I  ; 
and  further  that  ho  ini^ht  apply  under  sect.  T  ot' 
the   Common  Iaw  Procedure  Act,   1852,  whidi, 


•  Order  IT.,  Rule  0. 

t  Lav  Timt,  Kovombpr  13Lh,  1875  rFriday,  Nov™!-*r 
6th) ;  Solieilort'  Journal,  lb.  Wtikly  Notrt,  November  iuili, 
1B75. 
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under  the  21st  section  of  tlie  Supreme  Court  of 
Judicature  Act,  1875,  was  still  in  force. 

HuDDLESTOK,  B. — There  is  only  one  plaintiff  in 
this  case,  and  his  address  has  been  given ;  the 
other  persons  mentioned  in  the  title  are  not 
plaintiffs.  It  has  been  conceded  that  Bule  10  of 
Order  XVI.  does  not  apply  here.  Order  XVI., 
Bule  9,  is  borrowed  from  the  Chancery  procedure 
in  administration  suits,  where  one  creditor  might 
sue  for  all.  Its  object  is  to  avoid  multiplicity  of 
legal  proceedings.  No  Hule  to  which  my  attention 
has  been  called  justifies  me  in  ordering  that  the 
names  and  addresses  of  the  persons  on  whose 
behalf,  under  Bule  9,  this  action  is  brought,  should 
be  given. 

Decision  of  the  Master  reversed.* 

EujuE  10. 
Lynch  v,  Ovebsall  Coal  Compaity. 

This  was  an  action  commenced  in  the  Liverpool 
District  Begistry.  Judgment  had  been  obtained 
there,  which  was  afterwards  entered  in  London, 
under  Order  XXXV.,  Bule  2.  The  present  appli- 
cation was  for  the  names  of  persons  who  were  co- 
partners in  defendants  firm,  under  Order  XVI., 
Eule  10.  An  objection  taken  that,  imder  Order 
XXXV.,  Bules  1,  3,  the  application  should  have 
been  made  to  the  District  Begistrar,  and  not  to  the 
Judge  in  Chambers,  was  overruled. 

HuDDLESTOw,  B.  made  the  Order.f 
(See  also  under  Bule  9). 

Bule  13. 

I. 

This  was  an  action  by  a  builder  for  work  and 

labom-   done.     A  writ  was    issued  against   two   Q^^^^f  ^ 

persons,  who  occupied  the  position  of  lessor  and  refused  to 

lessee,  and  the  present  application  was  on  behalf  strike  out  the 

of  Christy,  the  lessor,  to  have  his  name  struck  out  name  of  the- 
. ».^-_^    lessor  in  an 

•  JFeekly   NoUs,   December    26th,    1876    (Wednesday,    (action  by  a 
D«eember  16th)  ;    Law  Times,  lb. ;  Solicitors'  Journal,  lb. ; 
uul  see  Rule  10. 

t  Ltw    Times f    December     26th,    1876    (Wednesday, 
16th^    Soliciiors*  Jowmed  lb 
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Names  of 
eo-partners  in 
defendant*  s 
firm  ordered 
by  the  Judge 
at  Chambert 
to  be  furnished 
though  action 
commenced  in 
District 
Registry. 
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hftilder  apainst 
the  Uitor  and 
Usiee  ^although 
it  wat  alleged 
that  the  lessor 
had  no  interest 
in  the  action. 


of  the  action.  '  It  was  stated  that  Shoots,  the  other 
defendant,  was  liable  to  do  all  the  repairs  as  lessee, 
and  that  Christy  had  no  interest  in  the  action.  On 
behalf  of  plaintiff  it  was  stated  that  there  was  a 
question  as  to  which  was  liable  to  lien,  so  he  had 
served  both  parties. 

Lush,  J. — I  cannot  try  that  question  here.  The 
defendant  Christy  has  misunderstood  the  meaning 
of  the  Eules. 

Dismissed  with  costs.* 


Where  a  ease 
had  come  on 
for  trial  and 
been  amounted, 
the  Judge  at 
Chambers 
refused  to 
order  the 
joinder  of  a 
third  party  as 
defendant. 


n. 

Wjlliams  v.  Akdrews. 

This  cause  had  come  on  for  trial,  and  been  ad- 
journed for  a  week,  on  the  application  of  the 
Solicitor-  Generaly  who  appeared  for  the  defendant, 
in  order  that  a  special  case  might  be  stated,  and 
an  application  made  to  the  Judge  at  Chambers  for 
the  joinder  of  another  defendant.  The  action  was 
brought  to  recover  extras  on  two  building  eon- 
tracts,  one  for  erecting  a  church,  and  the  other 
for  erecting  a  vicarage.  On  behalf  of  the  plaintiff 
it  TV  as  alleged  that  the  present  defendant  was 
jointly  liable  with  Dean  Chanipneys,  who  is  now 
dead.  It  was  desired  to  join  his  executors  as  co- 
defendants  with  Andrews,  which  could  not  have 
been  done  under  the  old  procedure.  Time  would, 
of  course,  be  given  them  to  plead,  and  the  joinder 
asked  for  would  probably  save  expense.  On  be- 
half of  the  executors,  it  was  urged  that  such  an 
application  at  this  stage  of  the  proceedings  was 
most  unreasonable ;  and  that  they  were  advised 
by  Counsel  that  they  were  not  liable ;  the  Dean  being 
only  liable  on  the  contracts,  while  he  was  a  vicar  of 
the  church  in  question.  On  behalf  of  the  defendajit, 
it  was  alleged  that  the  defendant  was  unable  to 
pay  the  whole  sum  for  which  he  was  sued  ;  that 
Dean  Champneys  was  liable  on  the  contract,  and 
that  his    executors  should,  therefore,    be   made 


♦   Weekly    Notes,     November    20th,     1875     (Tuesday, 
Kovember  16th) ;  Lato  TitneSf  lb, ;  Solicitors'  Journal,  lb. 
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parties ;  and  that  the  defendant  would  not  object 
to  an  adjournment  for*  the  purpose  of  giving  them 
time  to  plead. 

QuAiN,  J. — I  do  not  think  it  would  be  reasonable 
at  such  a  stage  of  the  proceedings  as  this  to  join  a 
third  party. 

No  order.* 

EULE   17. 

I. 

Tebbs  r.  liEWis  AND  Another. 

This  was  an  action  against  auctioneers  by  an  in- 
tending vendee  for  his  deposit  money.  Under 
Order  XVI.,  Rules  17  &  18,  a  notice  had  been 
served  upon  Green,  the  vendor,  who  claimed  the 
deposit  money  as  forfeit.  The  amount  of  the 
deposit  money  was  £247 ;  but  out  of  this  £8 1  28.  6d. 
was  claimed  by  the  defendants  as  commission. 

It  \vas  contended  by  W.  A.  Lewis,  for  the  defen- 
dants, that  in  this  case  they  were  not  stakeholders, 
but  agents  for  the  vendors.  They  were  unable  to 
interplead  as  they  claimed  part  of  the  sum,  and 
had  an  interest  in  the  validity  of  the  sale  being 
established. 

Beadey,  for  the  plaintiff,  objected  that  the 
declaration  was  delivered  on  the  2othOct.,  1875, 
and  that,  therefore ,  they  were  under  the  old  practice. 

Lush,  J. — The  plaintiff  will  not  be  hurt,  as  the 
money  is  to  be  paiil  into  court ;  and  the  defendants 
will  be  relieved  from  having  another  action 
possibly  brought  against  them.  This  is  one  of 
the  very  cases  contemplated  by  the  Act.  I  direct 
that  this  action  be  continued  according  to  the 
ordinary  course  of  the  High  Court  of  Justice ;  that 
the  vendor,  Green,  come  in  as  a  party  to  be  bound 
by  the  verdict.  Costs  of  the  application  to  be 
plaintrfiPs  costs  in  the  cause,  f 

•  Law  TimeSf  December  4th,  1875  (Tuesday,  Noveml)er 
JOth);  Solicitor*'  Journal,  lb.;  Weekly  Notes,  December 
11th,  1875. 

t  Weeiljf  NoUe,  November  20th,  1875  ;  Law  Times,  lb; 
Solieitor^  Journal,  lb.  See  also  Bole  18,  and  the  same  case, 
BQle21. 


In  an  action  by 
an  intending 
purchaser 
against 

auctioneers  for 
his  deposit 
motley,  the 
vendor  was 
ordered  to 
eotne  in  as  a 
third  party, 
he  claiming 
the  deposit 
money  as 
forfeited. 
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de/endail  in 

brtaeh  of 
contratt,  vhteh 


that  thr 
plaMif,  in 
theformir 
aetim  shouhl 
bi  bound  at 
third  ptirlii'it 
by  tbt  mm 
iBhirb  their 

jBH»d  linMi  In 


the  Jndge  at 
ehamhcri 
ref»,c.l  to 


(0  tbc^rii 
action,  ni 
ground  th- 
Ar  had  not 


Seliomak  A>'D  Otheeb  (Trustees,  &o.)  c.  SI. 
White  v.  Mahsfieui. 

An  applicatioa  -wea  made  in  the  abovi;  attioni, 
on  appeal  irom  Master  TJntliank.  Tlio  firai  of 
these  actions  was  brought  by  princijials  ajjainsi 
their  agent  for  aji  account;  the  eepnuj.  was  for 
breach  of  contract.  Tlie  defence  in  tlip  socond 
'  odiion  wae  that  Mansfield  Tras  an  a^'tiit  of  the 
plaintiffs  in  the  first  action,  and  enten.I  infn  the 
contract  under  their  authority.  Masli  r  Viithaiik 
had  ordered  that  Seligman  should  bebi^uiid  byihu 
sum  that  Mansfield  should  be  held  1i:il>]o  to  pay 
White,  and  that  "WTdte  should  bo  a  [i.irfvtrj  the 
firet  action.  Tholatterpart  of  this  ordi  rwas  uon- 
appealed  against  by  White. 

Tmelpan,  for  White.— White  hasiLolliliii,^  what- 
ever to  do  Tith  the  matters  in  dispute  iu  ScHqman 
V,  Mansfield.  Wo  do  not  object  to  the  lirst  ]>3rt  of 
the  order. 

ButUrworth,  iot  \\ie  defendant. — So]i;;m.in  and 
others  are  not  the  real  principals ;  tliey  ;iro  only 
trustees  for  an  insolvent  estate  in  New  Y.jrk,  and 
our  remedy  over  will  bo  against  tliat  estate. 
Money  was  put  into  our  hands  to  meet  loutiugent 
liabilities.  Your  Lordship  has  very  wido  ^lOwers 
under  the  now  Acts. 

QuAiN,  J. — It  was  certainly  never  inl  ended  by 
the  Acts  that  a  plaintiff  should  be  mi^'d  up  in  a 
matter  with  which  he  had  nothing  to  di).  It  was 
quite  right  that  Seligman  should  be  buiiuil  by  the 
amount  that  Mansfield  should  be  heldlijible  lo  pay 
"White,  hut  what  has  White  to  do  with  thu  other 
action?  "What  were  chiefly  in  the  mind  of  the 
frsmers  of  the  Acts,  when  this  section  wn.s  inserted, 
were  matters  of  Murctyship.  We  usCit  to  have 
oases  in  which,  an  action  having  been  brought 
against  a  surety  on  a  bond,  and  the  sum  recovered, 
when  the  surety  brought  his  action  a'^ainst  th« 
])rincipal  the  whole  question  had  to  be  tried  afresh. 
'fhat  was  the  primary  object  of  the  section ;  bat  I 
seo  that  it  goes  further  than  that.     I  ,°hall  not 
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bring  White    into  what    may    l)e  an    intricate 
qnestion. 

Butierwortk. — I  represent  a  merchant,  who 
desires  nothing  more  than  to  get  rid  of  this  money. 
Will  your  Lordship  stay  this  action  of  Seligman 
T.  MmsfiM  until  WhU$  v.  Mansfield  is  decided,  if 
▼e  pay  £400  into  court  ? 

Trevdyan, — Seligman  and  others  will  under- 
take to  discharge,  out  of  any  moneys  they  may 
recorer  in  their  action,  any  debt  or  damages  which 
White  may  recover  against  Mansfield. 

QuAiNy  J. — ^Mr.  Butterworth  admits  £400,  and 
will  pay  it  into  court ;  the  remaining  £800  is  pure 
matter  of  account.  The  best  thing  that  can  be 
done  for  both  parties  is  to  refer  the  matter.  I  am 
disposed  to  think  that  I  can  still  refer  to  an 
arbitrator  under  the  Oonmion  Law  Procedure  Act, 
1854 ;  I  think  the  power  to  do  that  is  saved  by 
sect.  76  of  the  Supreme  Court  of  Judicature  Act, 
1873. 

No  order,  on  Seligman  undertaking  to  discharge 
oat  of  any  moneys  recovered  in  this  action  any 
debt  or  damages  which  White  may  recover  against 
Mansfield.  Defendant  to  be  at  liberty  to  amend 
his  plea  by  paying  £400  into  court.  Any  further 
liability  to  be  referred  to  an  arbitrator.* 

m. 

Peaksok  i\  Lane. 

This  was  an  action  on  a  bill  of  exchange  by  the   Where,  in  an 
indorsee  against  the   acceptor.     The  defendant's  «<^^»<w  by  the 
affidavit  stated  that  the  bill  in  question,  which  was  ^^^^fll^{^^  ^ 
for  £500,  was  drawn  by  Josiah  Mimcey,  and  was  agawatthT^^ 
accepted  by  the  defendant  on  Muncey's  promise  acceptor,  the 
"  to  put  him  up  to  a  good  thing  on  the  Derby ;"  defendant 
and  alleged  that  there  was  no  consideration  for  ^^^^^  ^"^Th' 
the  acceptance  by  the  defendant,   and  that  there  ^drawer^^the  * 
was  fraudulent  misrepresentation  on  the  part  of  defendant  ia 
the  drawer^  Muncey.     The  statement  of  defence  entitled  to 
had  not  yet  been  delivered.     The  present  ap-  'frvethe 

1^ Z. i_    drawer  tctth 

^  WMfy  Kotetf  December  11th,  1875  (Friday,  December 
9rd) ;  Law  TtmeM,  Jb, ;  Solicitors*  Journal,  lb. ;  and  see  Rules 
19  and  21. 
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plicatioii  was  to  Berve  Muncey  with  notice  that  the 
defendant  claimed  to  be  entitled  to  indemnity  from 
him.  In  support  of  the  application  it  was  argued 
that  if  Muncey  was  not  brought  in  as  a  party,  an 
action  would  have  to  be  brought  against  him.  On 
behalf  of  the  plaintiff,  it  was  argued  that,  under 
Order  XVI.,  Rule  5,  it  waaopento  the  plaintiff  to 
proceedeither  against  the  acceptor  or  the  drawer,  or 
the  drawer  and  acceptor,  andthathehadelectedto 
proceed  against  the  acceptor  ;  that  the  defendant 
had  no  remedy  over  against  Muncey;  and  that  the 
third  person,  Muncey,  should  have  had  notice  of 
this  application. 

QtTAiN,  J.— "Whether  the  defendant  in  this  case 
could  bring  an  action  against  the  drawer  of  the 
!  bill  ie  doubtful,  as  this  is  not  the  case  of  an  ac- 
commodation indorsement.  If  he  could,  it  irould 
be  on  the  ground  that  the  money  was  paid  to 
Muncey' B  use.  But  the  defendant's  affidavit 
amounts  to  an  allegation  that  the  bill  was  got 
from  him  by  fraud.  The  case  of  an  acceptor 
claiming  indemnity  from  a  drawer  seems  to  me  to 
be  within  the  words  of  Eule  1 7.  I  think  the 
words  in  Rule  17,  '■'  on  notice  being  given  to  snch 
last  mentioned  person,"  refer  to  the  notice  that 
the  defendant  now  aska  leave  to  give,  and  do  not 
mean  that  a  uoiice  to  the  third  party  of  this  ap- 
plication is  necessaiy.  I  think  the  preliminaiT 
question  is  exclusively  between  the  plaintiff  and 
defendant.  But  I  think  this  is  a  question  that 
should  be  discussed  ;  and  I  hope  it  will  be  taken 
to  the  Division  of  the  Court  now  sitting. 

Leave  given  to  servo  Josiah  Muncey  with  notice 
that  the  defendant  claims  indemnity  from  him. 
If  the  plaintiff  appeals  against  this  order,  the 
defendant  to  have  one  day's  notice  of  appeal- 
The  defendant  to  have  a  week  to  plead.  Costs  to 
be  costs  in  the  cause.* 


•  Law  Timet,  December  11th,  1675  fWednod*!, 
December  8th);  Solititon'  Journal,  lb.;  Wttklf  HqUi, 
December  ISth ;  and  see  Bulea  18  and  IB. 
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Bttle  18. 

Meabttres  V,  Thokas  and  Jones. 

This  was  an  action  for  the  price  of  ironwork, 
and  the  defendants  had  given  notice  to  Smalej,  a 
third  party,  under  Order  XVI.,  Eules  18,  19,  20, 
and  21,  that  they  claimed  to  be  indemnified  by  him. 
A  question  arose  as  to  the  plaintiffs  locus  standi 
in  ihe  present  matter,  and  it  was  stated  that  he 
desired  to  proceed,  as  Smaley  was  a  man  of  straw. 

Lush,  J, — ^That  will  make  no  difference  to  you ; 
the  present  defendant  will  not  in  any  way  be 
released  from  his  liability  to  the  plaintiff. 

It  appeared  that  Smaley  had  contracted  to  build 
a  warehouse,  and  defendants  were  to  find  the  iron- 
work. Smaley  paying  them  80  per  cent,  net  cash 
for  it.  Notice  was  given  by  the  defendants  under 
Order  XVI.,  Bule  18 ;  and  the  preseot  appearance 
was  under  Order  XYI.,  Bule  21.  The  defendants 
admitted  their  liability  to  the  plaintiff,  and  the 
only  question  was  whether  Smaley  should  indem- 
nify them  to  the  extent  of  80  per  cent.,  or  to  the 
ML  amount.  A  tender  of  the  smaller  sum  had 
already  been  made  by  Smaley  to  the  defendants. 
The  defendants  desired  that  such  an  order  should 
be  made  as  would  estop  Smaley  from  disputing 
the  amount  that,  at  the  trial,  the  defendants 
should  be  held  liable  to  pay  the  plaintiff. 

Lush,  J. — ^That  is  exactly  the  object  of  the 
Eule.  Upon  an  affidavit  of  service  and  non- 
attendance  of  Smaley,  I  order  that  Smaley,  if 
liable,  do  not  dispute  the  amount  due  from  the  de- 
fenduits  to  the  plaintiff.  Then  Smaley  is  bound 
when  he  brings  his  action  of  indemnity  by  the 
amount  paid  to  the  plaintiff.  In  the  event  of 
Smaley  being  held  liable  to  indemnify  the  defen- 
dants, the  costs  of  this  summons  to  be  the  defen- 
dants*.* 

(See  also  under  Eule  17.) 
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•  Weekly  Notes,  November  20th,  1876  (Monday,  Novem- 
ber 16th) ;  Law  Times,  lb,    SolicUori  Journal,  lb, 
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BiTLE  19. 

(See  under  Bules  17  and  18.) 

BiTLB  20. 

(See  under  Bulee  17  and  18.) 

ElTLE  21. 

Tebb  v.  Lewis,  Ksitp,  a^d  Qkeek. 

This  was  an  action  brought  to  recover  a  deposit 

fiQin  an  auctioneer,  by  the  vendee.    On  the  appU- 

c&tion  of  Lewie,  the  auctioneer,  Mr.  Justice  Lubh 

had  made  an  order  to  serve  Green,  the  vendor, 

with  a  notice,  under  Order  XVI.,  Eules  17  and  18.* 

Qreen  had  now  appeared  under  that  notice,  and 

the  preeent  application  was  for  a  direction  as  to 

&tuTe  proceedinge. 

W.  A..  Ltwii,  for  the  defendants  Lewis  and 
£emp. — My  application  is  mainly  formal ;  it  is 
necesearf  that  I  should  apply  under  Order  XVI., 
Bule  21. 

Betulet/,  for  the  plaintiff. — We  do  not  wish  to 
deliver  a  statement  of  claim  to  Oreen. 

HuDDLESTON,  B. — I  direct  that  Green  be  at 
liberty  to  defend,  upon  the  terms  that  he  accepts 
the  declaration  or  statement  of  claim  as  it  now 
BtuulB,  and  delivers  his  statement  of  defence  and 
coonterclaim,  if  any,  to  the  plaintiff  and  Lewia 
Tlie  plaintiff  to  be  at  liberty  to  reply,  and  Lewis 
to  amend  hie  defence,  if  necessary,  within  six  days. 
Further  hearing  adjourned  .■f 

OEDEEXrX. 
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Uaesh  v.  Tee  Matob,  Auiebmek,  &c.,  or 

PONTEPEAlTr. 

This  was  an  action  for  work  done  in  building  a 
reservoir  for  the  defendant  corporation.  Master 
Walton  had  ordered  twenty-two  paiagrapha  of  the 

*  See  undar  Role  1 7,  tupra. 

f  Wtkly  Xalet,  Deoember  !«Ii,  IBTC  [IlaradAy, 
Dwetnbet  16tb] ;  Imb  Timet,  It. ;  BolieUori'  Jntnmt,  It. 
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atatemeut  of  claim  to  be  struck  out,  with  loavo  to  proiiriig  i« 
the  plaintiff  to  condense.  Tlie  preaeiit  hoarine;  "[' i','^'"'''!'' 
WM  on  appeal  from  that  order.  ^.^j^,  ^^^^^  ,^i. 

Taping,  for  the  plaintiff. — This  action  la  brought  eriaience 
on  two  contracte,  the  lirst  in  May,  1874,  the  second  y' *^'« 
inJanuaiy,  1875.     Tho  Master  thought  that  the  "^'^''^J,°"^ 
second  contract  was  in  subBtitution  of  tho  firet ;  "^^  ifi,,Jr 
but  that  ia  not  ao.     Therefore,   by  Order  XIX.,  /romKniin? 
Eule  9, 1  was  compelled  to  set  out  both  contracts,  out  thijmra- 
Even  if  this  Ktatcweiit  of  claim  was  belt!  to  be  ffraphi Khich 
prolix,  that  of  itself  is  no  ground  for  striking  out  °"^'°  "' 
any  part  of  it ;  the  proper  remedy  for  prolixity  in 
the  pleadings  being  under  Rule  1  of  Order  XIX. 
Making  an  order  for  the  amendment  of  a  statement 
of  claim  is  a  very  different  thing  from  ordering  the 
ftmendment  of  a  declaration  under  the  old  system, 
88  cow  the  ■whole  haa  to  be  reprinted.     I'att  of 
the  claim  is  for  extras,  outside  the  contracts. 

BMUfraorth,  for  the  defendant. — -I  contend  that 
for  the  purposes  of  this  action  the  second  contract 
was  in  subbtitution  of  the  £rat.  The  statement  of 
claim  sets  out  both  the  contracts  ;  and  it  uUegea 
that  there  were  borings  made,  and  a  stakiug-out 
of  the  ground,  which  was  wrong  and  useless  ;  that 
werefused  to  fence,  and  interfered  with  tlie  works ; 
that  the  plaintiff  was  apprehensive  of  an  arch 
talhng;  and  that  his  work  was  exposed  to  the 
weather.  None  of  these  allegations  are  assigned 
as  breaches,  and  they  are  simply  put  ia  to  create 
prejudice  in  the  minds  of  the  jury.  By  the  senond 
eontract  the  parties  agreed  that  the  plaintiff 
fihonld  complete  the  reservoir  in  a  good  ami 
bnsinessliko  manner.  There  is  no  breach  alleged 
of  the  first  contract ;  and  what  ia  claimed  in  this 
action  arises  entirely  under  the  second  contract.  I 
Rm  not  able  to  answer  the  allegations  that  aro 
made  in  respect  of  matters  not  assigned  as 
breaches,  and  at  the  trial  the  jury  will  take  them 
as  admitted.  Order  XIX.,  Bale  4,  says  that 
every  pleading  is  to  be  made  as  concise  as 
maybe. 

HuDDLESTON,  B. — The  statement  of  accoimt 
between  the  parties  shows  that  the  whole  claim 
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oriBea  out  of  tlie  second  contract.  It  would  have 
been  sufSdent  to  have  stated  that  there  was  acon- 
traot  madp  in  May,  1B74,  between  the  plaintiff 
and  the  defendants,  for  certain  works ;  that  on  that 
contract  certain  disputes  arose  ;  and  that  another 
irontractwasthen  entered  into  in  January,  1875,  by 
which  it  was  agreed  that  the  plaintiff  should  com- 
])ltte  the  works  in  a  good  and  businesslike 
manner.  I  would  uudeitake  to  put  this  statement 
of  claim,  which  now  occupies  five  sheets,  which 
is  equal  to  fifty  folios,  into  half  a  sheet,  which 
would  be  equal  to  about  four  folios.  The  first 
principle  of  pleading  under  the  Supreme  Court  of 
Judicature  Acts  is  to  avoid  prolixity. 
Appeal  dismissed.* 

II. 

H.OOPER  V.  Giles. 

In  this  case  the  District  Registrar  of  Gloucester 
"/  had  set  atiide  a,  judgment  that  had  been  signed 
under  his  order,  and  that  decision  was  now 
appealed  from.  At  the  time  of  the  defendant's 
uppearance  in  the  action  she  gave  notice  that  ahe 
ilispensed  with  a  statement  of  claim,  according  to 
thu  provision  of  Order  XIX.,  Kule  2,  Sub* 
Mcquently  the  defendant  applied  for  an  extension 
of  time  for  delivering  her  statement  of  defence ; 
but,  no  defence  having  been  delivered  within  the 
extended  time,  judgment  was  signed  by  the 
plaintiff  under  Order  XXIX.,  Bule  2,  by  order  of 
the  District  ^Registrar.  'Ihe  judgment  so  signed 
was  set  aside  by  the  Registrar  on  the  defendant's 
representation  that  where  no  statement  of  claim 
ivas  required  or  delivered,  no  statement  of  defence 
was  necessary. 

LiHPLBY,  J. — It  seems  clear  that  where  the 
defendant  dispenses  with  the  statement  of  claim, 
and  no  statement  of  claim  is  delivered,  no  state- 


•  Wtetly  Nota,  Januuy  16th,  1878  (Fridar,  Din^ember 
17ti);  Lav  Tinut,  December  2Bth,  1876;  Solicitait' 
Journal,  II.     Bee  Order  XXVIt.,  Sule  1. 
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ment  of  defence  can  be  required.  Of  course,  where 
no  pleadings  are  necessary,  judgment  cannot  be 
fflgned  under  Order  XXIX.,  Rule  2. 
Appeal  dismissed  with  costs.* 

(And  see  under  Order  XTV.,  Rule  L) 

Rule  3.t 

I. 

Atkinson  r.  Eluson  Ain>  axotheb. 

This  was  an  action  brought  to  recover  rent  under 
a  deed  of  underlease.  The  declaration  was  delivered 
before  the  Ist  November,  1875.  Subsequently  a 
summons  was  taken  out  by  the  defendants  call- 
ing upon  the  plaintiff  to  show  cause  why  all 
matters  in  dispute  should  not  be  referred  to 
arbitrators  named  in  the  deed,  and  why  all  further 
proceedings  in  the  cause,  if  any,  should  not  be  con- 
tinued and  concluded  according*  to  the  ordinary 
course  of  the  High  Court  of  Justice. 

Botcm  appeared  to  support  the  summons,  and 
F,  Turner  showed  cause. 

The  first  part  of  the  summons,  as  to  referring 
matters  in  dispute,  being  decided  against  him, 
Bowen  handed  in  an  affidavit,  stating  that  the 
defendant  had  a  cross-claim  with  regard  to  the 
breach  of  covenant  in  the  lease,  and  urged,  that 
under  the  Supreme  Court  of.  Judicature  Acts,  this 
could  be  set  off  against  the  claim  of  the  plaintiff. 

Lush,  J. — ^The  affidavit  does  not  state  the 
counter-claim  very  clearly,  but  I  shall  direct  that 
the  action  shall  be  continued  according  to  the 
ordinary  course  of  the  High  Court  of  Justice. 

F.  Turner. — ^Will  the  declaration  have  to  be 
amended,  and  made  a  statement  of  claim  ? 

Lush,  J. — ^The  declaration  may  stand  as  a 
statement  of  claim. { 

•  Weekly  Notes^  January  16th,  1876  ("Wednesday,  January 
5th,  1876) ;  Law  Times  lb. ;  Solicitors*  Journal,  lb. 

t  See  also,  as  to  these  cases,  Section  22,  supra,  of  tho 
Supreme  Court  of  Judicature  Act,  1873. 

X  Weekly  Notes,  November  20th,  1876  (Friday,  Nov.  6th) ; 
X«tc  Txmes^  November  13th,  1875;  Solicitors'  Journal,  lb. 
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n. 

Eyaits  v.  Gait. 

This  was  an  application  to  add  a  oounter-daim 
to  proceedings  after  issue  joined.  The  action 
was  one  for  goods  sold  and  deliyered,  and  the 
defence  was  one  of  fraud  as  to  the  nature  of  the 
goods.  No  cross-action  had  been  commenced ;  the 
defendant  had  not  returned  the  goods  ;  and  there 
had  been  part  payment.  Consequently,  the 
defendant  apprehended  a  difficulty  in  setting  up 
prompt  repudiation  at  the  trial,  and  therefoie 
desired  to  add  a  counter-claim  under  Order  XIX., 
Eule  3. 

Lush,  J. — If  the  allegation  is  well  founded, 
there  is  in  this  case  ground  for  a  counter-chdm. 
I  will  adjourn  the  case  for  defendant's  affidavit.* 

Eyaks  v.  Qak, 

In  this  case,  which  was  an  application  to  add  a 
counter-claim  to  the  pleadings  after  the  cause  was 
at  issue,  and  which  was  adjourned  for  the  de- 
fendant's affidavit;  the  affidavit  was  produced. 

Lush,  J.— This  action  is  for  goods  sold  and 
delivered,  and  it  is  clearly  one  of  the  cases  con- 
templated by  the  new  Acts.  Fraudulent  repre- 
sentation as  to  the  nature  of  goods  sold  is  ground 
for  an  action,  but  if  you  keep  the  goods  it  is  no 
defence  to  an  action  for  their  value.  The  effect 
of  my  granting  this  application  will  be  to  con- 
solidate the  two  actions,  and  I  therefore  grant  it. 
The  costs  of  this  application  and  the  costs  of 
aniendment  of  pleadings  must  be  the  plaintiff's  in 
any  event,  t 

m. 

This  was  an  appeal  from  a  decision  of  Master 
Johnson.     The  action  was  brought  for  the  price 

•  JFeekly  NbteSy  November  20th,  1875  (Saturday,  Noron- 
ber  6th) ;  Law  TimeSy  November  13th,  1876. 

f  Law  Timesy  November  13th,  1876  (Tuesday,  November 
9th) ;   JFeekly  Notes,  November  20th,  1875. 
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of  goods  sold ;  &iid  the  ground  of  the  application  defendant  lo 

ma  that  the  defendant  daaired  to  aet  up  a  cotmter-  'otXr-eia™ 

claim.    The  declaration  had  been  delivered  on  ;,  ,„  eoni-ert 

the  S8th  October,     1676.      The   Master  was  of  twoacii«», 

opinion  that  the  afiB.daTitdid  not  diocloae  Buf&oient  "''°  "'"^  "'"' 

mnnda  for  a  croBB-ac-tion.     The  affidaTit  of  tie  j'"'ij',i- 

defendant  stated  that  when  the  ship  arrived  con-  ,!eu>  proadtre 

Teying  the  goods  in  qaestion,  vbich  coneiaied  of  to  be  sdopud 

machinery,    the^   were  found    to  be   materially  '"  "'t'"'"  com- 

damaged,owingto  bad  packing;  and  further  that  """"f,^"" 

when  the  machinery  came  to  be  worked,  it  broke  ]g;5  \L'hirtler 

iurarious  places,  owing-tothe  bad  quality  of  iho  citdlfendanfi 

iroa  need.  affidavit 

Ltish,  J.— The  affidavit  of  the  defendant  shows  ''j^'""^  *""** 

a  good  cause  of  action,  and  wherever  there  is  hotiA  -J-^^  f  """,.* 

jU»  ground  for  a  cross-action,  I  direct  the  new  uciion. 
procedure  to  be  adopted.  It  has  the  effect  of  con- 
verting two  actions  into  one ;  and  that  cases  of 
this  aort  should  be  brought  under  the  new  system 
is  one  of  the  very  objects  of  section  22  of  the 
Supreme  Court  of  Judicature  Act,  iH73.  The 
lUciaion  of  the  Master  must  be  reversed,  and  the 
direction  asked  for  given,* 

IV. 
Thouab  V,  The  Qctsen. 

This  was  a  petition  of  right,  commenced  in  Juno,   yj,  Crowu 
1873.     By  the  Petition  of  Right  Act,    1860,  the  ii-as  alhuicd  c« 
procedure  in  petitions  of  right  is  to  be  Bimilar  to  »'■'  "P  " 
that  in  actions  of  law.     The  claim  in  fhe  petition  '''^""''^-•''''"'^ 
was  for  a  sum  of  money  alleged  to  be  due  from  of  Right  coia- 
theCrown  to  the  plaintiff  in  pursuance  of  an  agree-  menccd  befors 
mentto  reward  the  plaintiff  for  certain  improve-  '^'  ■''  ^oe., 
mentsin  artillery  invented  by  him.      The  long  ^''^■^■ 
mterval  since  the  case  was  oonunenced  had  been 
caused  by  the  plaintiff's  amendment  of  his  petition, 
and  wme  delay  in  obtaining  the  Solidtor-Genoral's 
fiat  to  the  amendment. 

■Smwt,  for  the  Crown,   now  desired  to  orail 
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himself  of  the  new  procedure,  and  set  up  a  counter- 
claim for  expenses  in  connection  with  experiments. 
As  the  petition  liad  been  amended,  he  was  entitled 
to  plead  de  novo.  He  had  an  affidavit  made  by  the 
Accountant-General  of  the  Army  that  the  counter- 
claim was  a  hondfide  one. 

Lanyofiy  for  the  plaintifP,  thought  that  it  would 
be  hard  if  the  defendant  was  now  allowed  to  ayail 
himself  of  the  new  procedure,  when,  but  for  an  acni- 
dent,  the  cause  wouldhave  been  tried  beforetheActs 
came  into  operation.'  He  was  willing,  if  necessary, 
to  withdraw  the  amendment  of  his  petition,  and 
he  coidd  bring  an  affidavit  showing  that  the  delay 
was  caused  by  the  other  side. 

Ltjsh,  J. — ^It  is  just  if  there  is  a  counter-claim 
that  the  Crown  should  be  able  to  set  it  up ;  and 
what  is  just  ought  to  be  done.  If  it  is  fit  and 
proper  that  this  counter-claim  should  be  set  up 
in  any  proceedings,  why  should  it  not  be  set  up 
in  the  pending  proceedings  ?  I  do  not  know  what 
I  shoidd  do  if  issue  had  been  joined ;  that  case 
has  not  yet  come  before  me.  I  direct  that  the 
petition  be  continued  according  to  the  ordinary 
course  of  the  High  Court  of  Justice.  If  the 
petitioner  is  successful  in  establishing  his  claim, 
but  your  coimter- claim  is  also  established,  and  for 
a  larger  amount,  it  should  bo  in  the  discretion  of 
the  Court  whether  the  petitioner  should  not  have 
the  costs  of  the  trial  up  to  the  time  of  the  intro- 
duction of  the  counter-claim.* 

« 

V. 

Tennani  V,  Waltoj^. 

Where^  in  an         This  was  an  action  on  attorney's  bills,  amount- 
action  on  ing  to  £80.     The  declaration  was  delivered  on  the 

a^S'*  *f  '  ^^^  October,  1875. 

£80  eoni^  Cooper ^  for  the  defendant. — The  defendant  is  an 

mencedifi         auctioneer.      We  have  a  considerable  set-off  to 
Oct,,  1875,  *    that  claim,  and  also  a  counter-claim  for  negb'gence 

•  Weekly    Notes,    November    27th,   1875     (Thursday, 
Novemher  18th)  ;  Law  Timet,  lb.;  Solicitor  a'  Journal,  /6. 
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» 


in  doing  our  business.  We  do  not  'deny  the 
retainer.     The  set-off  makes  a  reference  desirable. 

Mayd,  for  the  plaintiff. — The  counter-daim  the 
defendant  desires  to  set  up  is  one  for  acting 
negligently  in  a  cause  in  which  the  amount  in 
dispute  was  only  £12,  and  which  was  tried  in  the 
County  Court  at  Salford  as  long  ago  as  1871. 
Till  our  bills  were  sent  in,  in  1875,  no  complaint 
of  any  negligence  was  made. 

Lush,  J. — ^The  principle  upon  which  I  have 
hitherto  acted  is  that  wherever,  in  pending  busi- 
ness, there  is  a  bond  fde  cross-claim,  I  direct  the 
action  to  be  continued  according  to  the  ordinary 
course  of  the  High  Court  of  Justice.  Here  I  do 
not  think  there  is  any  substance  in  your  counter- 
claim or  your  set-off ;  and,  with  regard  to  the  set- 
off, it  could  be  pleaded.  I  shall  make  iio  direc- 
tion to  continue  this  action  under  the  Supreme 
Court  of  Judicature  Acts,  nor  to  refer  under  the 
Common  Law  Procedure  Act,  1854.* 

VL 

This  was  an  action  for  the  price  of  shares  by  a 
stockbroker,  and  it  was  desired  to  set  up  a  counter- 
claim for  fraudulent  representation  as  to  the  value 
of  the  shares.  Adjourned  by  Lush,  J.  for  an 
affidavit ;  upon  defendant  producing  affidavit  of 
counter-claim  new  procedure  to  be  adopted. t 

VIL 

This  was  an  action  brought  for  the  price  of  iron 
Bold  and  delivered.  The  defendant  desired  to 
set  up  a  counter-claim  for  non-compliance  with 
the  contract  in  respect  of  the  quality  of  the  iron 
supplied.  The  declaration  was  delivered  on  the 
27th  October,  1875.  It  was  alleged  that  the  iron 
had  been  passed  on  to  third  parties  for  chain 
cables,  and  that  the  defendant  had  had  to  make 


the  defendant 
tought  to  tet 
up  a  counter- 
claim  for 
negligence  in  a 
case  involving 
£12,  tried  in 
1871,  the 
application 
wae  refused. 


Application  to 
set  up  counter^ 
claim  for 
fraudulent 
representation 
as  to  value, 
granted  in  an 
action  for  the 
price  of  shares , 

Counter-claim 
in  respect  of 
inferiority  of 
iron  granted 
in  an  action 
for  the  price 
of  the  iron. 


•  Weeklg  Notes,  November  27tli,  1876  (Saturday* 
XoTembcr  20th) ;  Law  TimeSy  lb.  ;  Solicitors*  Journal,  lb. 

t  Lair  7tme«,  November  27th,  1876  (Saturday,  November 
20tb) ;  Solicitors*  Journal,  lb. 
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good  damage  Bustained  in  consequcuco  of  tlie 
infeiiorif?  of  tha  iron  supplied. 

LuBH,  J, — Where  the  counter  claim  is  lon&ji^ 
tbue  applications  ore  granted  oa  a  matter  of 
course. 

Direction  given.* 

vm. 

Tkinachia  Steam  Natiqation  Company  t. 


eldim  for 
bej/oBd  the 


action  by  a 

neglismlly 
tenitnieliiig  i 
.4hip.     W/in 
then  u  di^. 


tlam  iL-ill  i: 
renrfi/y  yii-f. 


,  This  was  an  action  by  a  foreign  corporation  tor 
damages  for  the  negligent  construction  of  a  sliip, 
Sicily  being  the  domicil  of  the  plaintiffs.  Tl»' 
ground  of  the  present  application  was  that  thi' 
defendant  desired  to  set  up  a  counter-claim  for 
extras  due  to  him  beyond  the  contract  price  whitli 
the  plainfifTs  had  paid. 

Anitie,  for  the  defendant. — An  action  was  com- 
menced, before  the  Supreme  Court  of  JudicatuTP 
Acts  came  into  operation,  for  the  crOBM-clnim,  End 
we  served  a  writ  in  the  manner  pt-escribed  by 
Sicilian  law  in  July  lost.  There  being  a  difQculty 
OS  to  whether  this  woe  good  service,  and  a  ques- 
tion wheUier  a  foreign  corporation  domiciled 
abroad  could  he  Eerved  at  all.  Field,  J.,  mt 
applied  to,  and  he  expressed  a  strong  opinicn 
that  the  company  should  accept  service  of  writ  in 
the  cross-action,  and  finally  adjourned  the  sum- 
mons to  see  what  effect  the  new  Acta  might  lavo 
upon  the  question. 

We&tler,  for  the  plaintifEa,  cited  cases  to  shoir 
that  a  foreign  corporation  cannot  be  sued.  Tim 
Supreme  Court  of  Judicature  Acta  liavr  not 
altered  the  law  on  this  point,  and  the  defeiidaut 
should  not  be  allowed  to  adopt  the  new  procnlure 
for  the  mere  purpose  of  setting  up  a  couukt- 
claim  where  he  could  not  bring  a  cross-actii>a. 

Lush,  J.— It  is  a  matter  of  couroe  tbiit  liis 
direction  should  be  given  where  there  is  a  iomi 
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fii  connter-claiiiiy  and  I  think  that,  afortiorij  it 
should  be  given  where  there  is  a  diMculty  in 
sernng  the  writ  in  a  crcMSS-aotion  founded  on  the 
counter-claim. 
Direction  given.* 

This  was  a  summons  for  particulars  of  a 
counter-claim,  on  appeal  from  the  Master's  de- 
cision that  l^e  particulars  in  the  claim  were 
sufficient.  The  action  was  brought  for  goods 
*old  and  delivered.  The  defendants  agreed  to 
purchase  certain  coal  of  the  plaintiff ;  the  plaintifp 
accordingly  shipped  the  coal.  The  defendants 
had  obtained  leave  to  serve  a  counter-claim,  and 
the  plaintiff  desired  particulars  of  damages  under 
the  breaches  alleged  in  the  9th  paragraph,  the 
counterclaim  set  up  being  for  breach  of  con- 
tract. On  behalf  of  the  defendants  it  was  said 
that  the  counter-claiui  contained  sufficient  par- 
ticulars, as  it  alleged  the  amount  delivered  short 
and  claimed  demurrage. 

Lush,  J. — ^You  have  not  given  any  particulars 
as  to  inferior  quality.  You  say  in  youi*  claim 
that  the  cargo  contained  a  large  quantity  of 
stones,  &c.  I  order  that  you  give  particulars  of 
the  damages  claimed,  except  in  respect  of  short 
deHveiy  and  demurraga  Costs  to  be  costs  in  the 
cause.t 

X, 

LOWTHER  V.    BkTJ.ATRS. 

This  was  an  action  against  a  stock  broker  for 
differences  on  the  sale  of  stock,  and  there  was  a 
counter-claim,  which  defendant  desired  to  set  up, 
of  unliquidated  damages  for  fraudulent  represen- 
tation in  respect  of  the  shares  for  the  price  of 
which  he  was  being  sued.     Defendant's*  applica- 


In  an  action 
for  goods  sold 
and  delivered 
the  defendant 
set  up  a 
counter-claim^ 
alleging  in- 
ferior quality, 
Heldf  that  he 
must  give 
particulars  of 
the  damages 
under  the 
counter-elaimi^ 


In  an  action 
against  a  stock* 
broker,  a 
counter-claim 
for  fraudulent 
representation 
in  respect  (f 


•  Weekly  Notes,  November  27th,  1876  (Saturday,  Novem- 
fcer  20th);  law  Times,  lb.  ;  Solicitors'  Journal,  lb. 

t  JTeekly  Notes,  Noyember  27th,  1875  (Monday,  Noveia- 
fc«  22nd) ;  Law  Times,  lb. 
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the  shares  for 
the  price  of 
which  he  tons 
being  suedf  was 
struck  out ; 
defefidant  to 
plead  under 
the  old  system. 


In  an  action 
for  non- 
acceptance 
of  a  ship, 
commenced 
before  \st 
November, 
1875,  de- 
fendant was 
only  allowed 
to  set  up  a 
counter- 
elaim,  in 
respect  of 
another  ship 
deposited  with 
plaintiff,  on 
giving 
security  for 
the  costs  of  a 
Chancery  suit, 
brought  by 
defendant 
with  rege^ 
to  the  second 
ship. 


In  an  action 
9n  a  charter- 


tion  to  continue  the  action  under  the  new  procednre, 
in  order  to  avail  himself  of  his  counter-claim,  was 
made  on  Saturday  and  adjourned  till  Monday  for 
an  affidayit.  On  Monday,  defendant  did  not  renew 
his  application ;  but  to-day  plaintifE  took  out  a 
summons  to  strike  out  the  statement  of  defence 
which,  it  appeared,  had  been  delivered  to  him 
that  day,  and  which  included  a  counter-dam. 
No  affidavit  having  been  produced,  the  statement 
of  defence  was  ordered  to  be  struck  out,  the 
defendant  to  plead  under  the  old  system.* 

XI. 

Michael  v,  Gohneb. 

This  was  an  action  for  non-acceptance  of  ship, 
delivered  according  to  contract.  The  action  had 
been  standing  for  trial  since  July  [1875].  The 
defendant  desired  to  set  up  a  counter-claim  for 
damages,  in  respect  of  the  deposit  of  another  ship 
with  the  plaintiffs  as  part  payment.  On  behalf 
of  the  defendant  it  was  stated  that  there  had  been 
fraudulent  misrepresentation  by  the  plaintiff  as 
to  his  ship  being  of  a  certain  class,  whereas  he 
had  bcrtight  it  a  fortnight  before  as  an  unclassed 
ship.  There  was  also  a  dispute  as  to  whether  the 
value  of  the  ship  deposited  by  defendant  in  part 
payment  was  £600  or  £1,000.  It  appeared  that 
with  regard  to  this  second  ship  a  Chancery  suit 
had  been  commenced  by  the  defendant. 

Lush,  J. — Unless  you  undertake  to  pay  the 
costs  of  the  Chancery  suit,  I  shall  not  allow  the 
counter-claim  to  be  set  up.  Subject  to  your  giving 
security  for.  those  costs  to  the  satisfaction  of  the 
Master,  I  give  you  the  direction  asked.  Costs  of 
amendment  to  be  plaintiff's  in  any  event. | 

xn. 

This  ^as  an  application  by  the  defendant  in  an 
action  on  a  charter-party  for  £73,  to  proceed  under 

♦  Weekly  Notes,  November  27th,  1875  (Friday,  NoTember 
19th) ;  Law  Times,  lb. ;  Solicitors*  Journal,  lb. 

t  Weekly  Notes,  December  4th,  1875  (Tuesday,  Novell- 
ber  23rd)  ;  Law  Times,  lb.  ;  Solicitors*  Journal,  IL 
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ita  to  enable  him  to  set  up  a  counter-  party,  com- 
103  odd,  as  damages  for  short  delivery  '""'"'i  before 
a  cargo.     The  defendant  had  pleaded,  I'' fT7*l' 

.  1-       ..     ri>       -n  5         1  1876,  atfeiul- 

ler  pleas,  one  of  set-oS.     He  produced  „„,  u^ 
:    stating  that  he   was    advised    and  altotced  to 
at  he   had   a  good  counter-claim  as "'  "P  " 
r  the  plaintiff  it  wa«  urged  that  when  ^^,^*C^ 
the  action,  he  was  advised  that  there  'damage»for 

set-off,  as  the  other  side  had  no  liqui-  ilmrt  lUhvtry 
I ;  and  that  if  the  coon ter-cl aim  was  ■"<'  iijuig  lo 

would  be  necessary  for  him    to  gefy^'-'i' 
>m  Australia  to  meet  it.  ^har"au-uk  ■ 

. — I  would  not  for  a  moment  give  these  to  aniaider 
Deration  that  would  oust  the  plaintiff  whether  he 
ted  right.     But  this  is  in  reality  only  «;o"W^m""'- 
>f  procedure,  and  in  no  way  alters  the  ^r,^„  ',jj, 
e  parties.     Allowing  the  counter-claim  defeHdaiu 
I  cross  action  is  merely  giving  another  poyi«j  all  the 
r  remedy  tor  enforcing  the  same  right.  "'''■  *«''"W 
so,  it  becomes  entirely  a  question  aa  "^^^'"™i "' 
ind  that  being  an  important  question,  pleadable 
time  to  consider  it.  wA™  the 

intly,  the  order  was  granted    on  the  "f'"*  <*« 
the  plaintiff  should  have  a  wee!;  to  con-  X™i,^B  »te. 
ler  ho  would  discontinue  his  action,  and  p^ia  darrein 
ed  to  do  so,  that  the  defendant  should  eontinuanee. 
costs,  on  the  ground  that  setting  up  a 
im  which  was  not  pleadable  when  action 

woe  like  pleating  a  defence  arising 
,  and  the  defendant  must  be  subject  to 
,  as  in  Order  XX.* 


xm. 

Cappehus  v.  Bkow#. 

I  an  action  for  the  prke  of  timber  by  a  /i 
merchant.  The  present  application/' 
defendant  to  proceed  under  the  Supreme  "J 
ndicature  Acta  on  appeal  from  Master  ^, 
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1875,  the 
defendant 
was  allowed 
to  aet  up  a 
eoimteT' 
claim  for 
inevffieient 
delivery  in 
reaped  of 
other  eargoee 
already  paid 
for.     fS.F.  as 
tost  ease.) 
The  Judge 
may  strike  out 
sueh  a  eotmter" 
claim  after  it 
has  been  set 
up,  if  he 
then  thinks  it 
ought  not  to 
be  allowed. 


Manley  Smith.     The  declaration  was  delivered  on 
Oct.  30  [1876]. 

Knight,  for  the  defendant. — We  desire  to  set  up 
a  counter-claim  for  insufficient  delivery  in  respect 
of  other  cargoes.  We  are  ready  to  pay  the  money 
into  Court. 

Edwyn  Jones,  for  the  plaintiff. — The  present 
action  is  brought  for  the  price  of  timber  delivered 
in  pursuance  of  a  contract  made  in  April;  the 
counter-claim  which  they  ask  to  set  up  is  that  the 
delivery  of  timber,  in  pursuance  of  a  contract 
made  in  March,  and  for  which  they  have  paid, 
was  insufficient.  If  the  Act  is  held  to  allow  such 
a  counter-claim,  it  will  be  a  great  hardship  to 
merchants. 

QuATN^,  J. — ^That  the  counter-claim  here  set  up 
is  brought  upon  an  earlier  contract  than  the 
original  action  may  be  a  very  good  defence  to  it, 
but  is  not  a  sufficient  reason  for  refusing  to  allow 
it.  I  have  a  discretion  as  to  allowing  the  defendant 
to  set  up  a  counter-claim ;  and  may  strike  it  out,, 
after  it  has  been  set  up,  when  I  think  it  ought  not 
to  be  allowed.  For  instance,  in  an  action  for 
assault  and  battery,  I  would  not  allow  a  counter- 
claim to  be  set  up  for  seduction  of  defendant's 
daughter.  It  was  the  scandal  of  the  past  pro- 
cedure that  A.  might  have  a  liquidated  claim 
against  B.,  and  B.  a  claim  for  damages  against 
A.,  and  yet  B.  could  not  set  up  his  claim  in  an 
action  by  A.,  but  must  bring  a  fresh  one.  Plead- 
ing a  counter-claim  under  circumstances  such  as 
the  present,  I  look  upon  as  analogous  to  pleading  a 
defence  arising  after  action  brought,  and>  theref ore^ 
it  comes  withm  the  principle  of  Order  XX.,  Rule 
3.  I  order  that  the  defendant  be  at  liberty  to- 
deliver  his  counter-claim ;  and  that  the  plaintiff 
have  a  week  to  consider  whether  he  wUL  continue 
his  action.  If  he  elect  to  discontinue,  all  the  costs^ 
to  be  his. 

Decision  of  Master  reversed.     Appeal  allowed.* 

*  Weekly  Notes,  December  4th,  1875  (Friday,  Novem<- 
ber  26th)  ;  Law  TimeSy  lb. ;  Solicitors*  Jourftal,  iL 
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XIV. 

TRBVEirA  V.  Watts  aud  Anothbb. 

This  was  an  appeal  from  the  order  of  Master 
TJnthank*  that  the  declaration  in  this  case  should 
stand  for  a  statement  of  claim,  and  that  the  de- 
fendant should  be  allowed  to  deliver  a  statement 
of  defence  and  a  counter-claim  instead  of  pleas.  The 
action  was  brought  by  a  builder,  who  aUeged  that 
he  had  been  stopped  by  the  defendant  jfrom  com- 
pletmg  his  contract,  that  upwards  of  £1,000  was 
due  to  him,  and  that  the  surveyor  had  improperly 
refused  to  certify  for  the  amount  due.  The  counter- 
claim that  the  defendants  desired  to  set  up  was  for 
various  breaches  under  the  covenants^ 

<^i2/y,  for  the  defendajits. 

QuADr,  J. — ^I  shall  treat  this  as  a  defence  arising 
after  action  brought.  I  vary  Master  Unthank's 
order  by  giving  the  plaintiff  a  week  to  elect  whether 
he  will  go  on  with  this  action ;  if  he  elects  not  to 
proceed,  the  defendants  are  to  pay  costs  up  to  the 
Master's  order.  The  defendants  must  give  par- 
ticolars  of  their  counter-claim  within  three  days. 
If  the  defendants,  by  Tuesday  [Dec.  14,  1875], 
before  one  o'clock,  elect  to  withdraw  their  counter- 
daim,  then  the  Jtf aster's  order  to  be  set  aside,  and 
the  costs  connected  with  it  to  be  the  plaintiffs 
costs  in  any  event.f 

XV. 

Wakb  v.  Gwynne, 

An  application  was  made  in  the  above  case  to 
file  a  counter-claim  of  breach  of  warranty.  The 
action  was  for  the  price  of  a  boiler ;  issue  had 
been  joined,  and  the  cause  stood  in  the  paper  for 
the  present  sittings. 

Webster, — ^This  was  the  sale  of  a  boiler  upon  the 
terms  that  it  should  be  equal  to  the  last.  Had  it 
not  been  a   specific   chattel,  the  plea  of    never 

™  III  ~"' "  • 

•  SoeOrderLlV.,  Rale4. 

t  fFeeklff  Notes,  December  18th,  1876  (Saturday,  De* 
ccmber  11th.) 


In  an  actum 
by  a  builder 
the  defendant 
was  allowed 
to  set  up  a 
counter" 
claim  for 
breaches  of 
covenants  in 
the  building 
contract,  {S,^. 
as  last  two 
cases.J 


An  applica- 
tion after 
issue  Joined,  in 
an  action  for 
the  price  of 
a  boiler,  to ' 
set  up  a 
counter- 
claim  for 
breach  qf 
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warranty^ 
held  to  be  too 
late. 


indebted  would  have  been  sufficient  to  set  up  s 
defence  under  a  breach  of  warranty.  Counsel  had 
some  doubt  on  the  point. 

Harrison  for  plaintiff. 

QuAiN,  J. — This  application  is  too  late.  You 
might  have  come  a  month  ago.  Cause  to  be 
restored  to  its  place  in  the  list ;  not  to  be  heard 
beforo  Wednesday  [Dec.  8,  1875].* 


In  an  action 
for  the  price 
of  coalsy 
commenced 
before  the  let 
November, 
1875,  de- 
fendnnt  was 
allowed  to  set 
up  a  counter ' 
claim  for  non- 
delivery  of 
the  balanae  of 
the  coals. 


XVI. 

NoRTON^  Cannock  Coal  Company  r.  Merriman. 

This  was  an  action  for  the  price  of  coals  sold 
and  delivered,  £198  odd. 

Grant  for  defendiuit. — I  have  not  pleaded  yet, 
and  I  desire  to  set  up  a  counter-claim  of  non- 
delivery of  the  balance  of  the  coals.  They  only 
sue  us  for  the  amount  they  have  delivered. 

Monlton  for  plaintiff. — The  declaration  was  de- 
livered on  25th  Oct.  [1875J.  I  desire  to  put  them 
to  their  cross  action. 

Lush,  J. — The  Act  has  decided  that  cross 
actions  shall  be  tried  simultaneously. 

Direction  given. f 


In  an  action 
of  trover  by 
the  trustees  of 
a  bankrupt 
against  a 
hatikerfor 
bills  of  eX' 
change  sent 
from  America 
by  the  bank- 
rupt to  the 
defendant  and 


xvn. 

Seligman  r.  Htjth. 

This  was  an  action  of  trover  brought  by  the 
trustees  of  a  bankrupt  against  the  defendant,  who 
was  a  banker  ;  there  was  also  a  special  count  in 
the  declaration  for  a  breach  of  agreement  in  not 
applying  bills  as  directed.  The  defendant  now 
desired  to  set-off  the  money  due  to  him  from  the 
bankrupt.  Kaufman,  the  bankrupt,  had  sent 
from  America  the  bills  of  exchange  to  the  defend- 
ant, who  had  appropriated  them  to  settling  the 
account  between  himself  and  Kaufman. 


•  Jreekly  Xotcs,  Docfmbor  11th,  1875  (Saturday,  De- 
cember 4th)  ;  Law  Timen^  lb. ;  Solicitor s"  Journal^  lb. 

t  Weekly  Notes,  Novpinber  27th,  1875  (Friday,  Novem- 
Wr  9th) ;  Law  Tinies^  lb.  ;  Solicitors'  Journaly  lb. 
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d  Bowen,  for  the  defendant. — The  question  in 
^spute  is  whether  a  letter  sent  by  Kauj&nan  to 
Hnth  appropriated  these  bills  to  meeting  specific 
acceptances ;  we  deny  that  it  did  bo.  The  action 
being  brought  ia  troyer,  we  could  not,  under  the 
old  procedure,  plead  a  set-off.  I  do  not  say  that 
I  oo&ld  bring  an.  action  upon  the  debt ;  my  appli> 
cation  is  to  be  allowed  to  plead  it,  not  by  way  of 
oonnter-claim,  but  as  a  set-off. 

■BaU,  for  the  plaintiff. — ^We  claim  these  bills  as 
trustees  under  Kaufman's  bankruptcy,  and  say 
that  they  were  sent  as  cover  for  specific  debts. 
The  defendant  has  proved  for  the  debt  under  the 
bankruptcy  in  America. 

QuAiir,  J. — It  was  decided  in  PhUlipB  v.  AUen 
(2  M.  k  R.  676  ;  8  B.  &  C.  477)  that  proving  for 
an  English  debt  tmder  bankruptcy  proceedings 
abroad  operated  as  a  discharge.  I  do  not  think 
that  you  can  set  off  this  debt  against  the 
assignees,  unless  you  could  bring  it  either  under 
the  statute  of  set-off  or  tmder  an  allegation  of 
mutual  credit.  I  will  refer  the  question  to  the 
Court.* 

xvni. 

Sandys  r.  Louis. 

An  application  was  made  by  the  defendant  in 
this  case  to  be  allowed  to  set  off  a  County  Court 
judgment  for  £68  odd  against  a  judgment  in  the 
Court  of  Exchequer  for  £92  odd. 

■R.  Willums  for  the  plaintiff. 

QuAur,  J.  — ^We  have  always  been  in  the  habit 
of  setting  off  one  judgment  against  another,  but 
the  peculiarity  of  the  present  application  is  that 
it  is  to  set  off  the  judgmont  of  an  inferior  against 
that  of  a  superior  Court. 

Ultimately,  the  application  was  granted.^ 


appropriated 
^  the  de» 
fendant  to 
payment  of 
a  debt  due  to 
him  by  the 
bankrupty 
temble^  the' 
deftfudant 
could  not 
plead  the  debt 
as  a  set'Offy 
he  having 
proved  for  it 
under  the 
bankruptcy 
in  the 
American 
Court9» 


The  defendant 
allowed  to  set 
off  a  County 
Court  judg^ 
mentdebt 
against  a 
judgment  debt 
of  the 
Court  of 
Exchequer, 


•  Weekly  iyToiw,  December  18th,  1876  (Thursday,  Decem- 
w  »th) ;  Law  Times,  lb.  ;  Solicitors'  Journal,  lb. 

t  Wtekly  Notee,  December  18th,  1876  (Thursday,  Decern* 
*«r  ftth) ;  Xa«r  Times,  lb. 
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In  an  action 
by  the  exe- 
cutor for 
money  dtie,  the 
Judge  reftued 
to  strike  out 
a  counter' 
claim  in 
renpect  of  an 
overdue 
promiMory 
note  of  the 
deceased. 


In  en  action 
for  rent, 
under  a 
written  agrcC' 
tnentf  the 
Judge  refused 
to  strike  out 
a  counter- 
claim for 
damages  in 
respect  of 
the  non- 
perforwanee 
of  conditions 
in  the  agree- 
ment^ and  for 
specific 
performatiee 
of  an 
agreement 

ro  grant  a 

IcGse. 


"    -XIX. 

Wavell  r.  The  National  Provincial  Bank  op 

England. 

Thia  action  was  brought  by  the  executor  of  a 
deceased  underwriter  against  the  defendants  who 
were  the  bankers  of  the  deceased,  for  money  due. 
The  defendants  had  set  up  a  counter-claim  for 
payment  of  a  joint  and  several  promissory  note, 
signed  by  the  deceased,  held  by  them,  and  now 
overdue. 

Castle  for  the  plaintiff. 

Marisel  Jones  for  the  defendant. 

Hudpleston,  B. — T  shall  not  strike  out  this 
counter-claim.* 

XX. 

Atwood  r.  Milleb. 

This  was  an  action  for  rent,  in  which  the  de- 
fendaiit  set  off  the  price  of  butcher's  meat  delivered, 
and  had  also  a  couuter-claini  for  damages  as 
tenants  from  year  to  year  of  the  plaintiff,  and  for 
specific  performance  of  an  agreement  to  grant  a 
lease.  The  Master  had  refused  to  strike  out  the 
counter-claim,  and  that  decision  was  now  appealed 
against,  f 

IVardlow,  for  the  plaintiff. — This  is  a  simple 
claim  for  two  years  and  three-quarters'  rent  under 
a  written  agreement.  The  defendant  has  admitted 
that  the  rent  is  due,  and  the  only  real  question  in 
the  action  is  whether  we  owe  him  a  butcher's 
bill.  Nothing  has  been  d(mo  under  the  agree- 
ment of  which  he  sets  uj)  specific  performance,  and 
therefore  it  would  not  be  granted  him.  In  any 
case,  specific  performance  would  not  be  ordered  in 
this  Division,  and  the  cause  woidd  have  to  be 
transfered  to  the  Chancery  Division.  I  admit 
that  the  question  is  one  entirely  in  your  Lordship's 
discretion;    but  I    submit   that    this  is   an   em- 


*  Law  Times,  Dcccnibcr  2otli  187d  (Thursday^  December 
16th) ;  Solicitor*  Journal ^  Ih. 
t  Sec  Order  LIV.,  liiiic  4. 


I 


DECIDED   AT  JTTDOEs'   GHAHBBBS. 


83 


barrassing  counter-claim^  and  skould  therefore  be 
struck  out. 

F,  Turner^  for  the  defendant. — The  counter- 
claim is  not  simply  for  specific  performance ;  it  is 
also  for  damages  for  non-performance  of  the  condi- 
tions in  the  agreement  to  let.  The  plaintiff  let  us 
premises  with  certain  easements  attached,  and  has 
shut  us  out  from  the  enjoyment  of  them ;  and  for 
this  we  claim  damages.  Any  Division  of  the  High 
Court  can  grant  specific  performance  under  sect.  24 
of  the  Act  of  1873,  sub-sect.  2.*  Why  should 
there  be  two  proceedings  when  everything  can  be 
decided  in  one  ?  We  have  a  right  to  set  up  two 
distinct  claims— one  for  damages  as  tenants  from 
year  to  year,  and  the  other  for  specific  perform- 
ance of  an  agreement. 

LncDLEY,  J. — At  first  sight  it  appeared  doubtful 
whether  the  defendant  could  conveniently  make 
both  these  claims  together,  and  I  was  incHned  to 
think  that  the  claim  for  specific  performance 
should  be  postponed,  and  tried  separately.  But 
I  do  not  think  that  is  necessarv.  I  cannot  hold 
that  this  counter-claim  is  sufficiently  embarrassing 
to  be  struck  out,  and  I  think  if  I  were  to  do  so,  I 
should  be  acting  against  the  spirit  of  the  Act. 

No  order.t 

BULE  4. 

On  the  application  of  a  defendant,  three  para- 
graphs were  struck  out  of  a  statement  of  claim,  as 
being  an  infringement  of  the  rule  that  pleadings 
are  not  to  contain  evidence.^ 

BuLE  5. 

An  affidavit,  §  though  containing  more  than  three 
folios,  may,  by  order  of  the  Judge,  be  filed  without 
printing ;  and,  BemUe,  will  be  so  when  only  a  few 
copies  are  required.     {Fer  Lttsh,  J.)|| 

*  But  lee  sec  34  of  that  Act. 
^  t  Weekly  Notes,  January  15th,  1876  (Friday,  January 
"th) ;  Lato  Times,  lb. ;  HolieUors^  Journal,  lb. 

X  Law  Times,  December  4th,  1876  (Saturday,  November 
29lh);  Holieitors  Journal,  lb. 

\  The  Solicitors'  Journal  says  "  a  pleading.*' 

I  Weekly  Notes,  November  27th,  1875  (Thursday,  Novem- 
W  18th) ;  Utc  Times,  lb.  ;  ISolicifors'  Journal^  lb. 
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leave  of 
Judge^ 


Semblff  it 
is  unnecessary 
to  bring  an 
action  for 
discovery 
only  against 
a  person  from 
lohom  the 
discovery  may 
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by  making 
him  a  party 
to  an  actum 
pending. 
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EULB   8. 

Ajnsworth  and  AiroTHBR  P.  Stabkee  and 

ANOTHER.* 

This  was  an  action  for  discoveiy,  and  the 
defendants  had  taken  out  a  siumnons  to  set  aside 
the  statement  of  claim  of  discovery  on  the  ground 
that  it  did  not  show  that  it  was  brought  by  the 
persons  and  for  the  objects  and  under  fiie  eipcum- 
stances  entitling  it  to  be  maintained.  There  was  a 
further  summons  to  set  aside  tiie  interrogatories 
annexed  to  the  statement  of  claim.  The  statement 
of  claim,  after  alleging  the  facts  of  the  dispute, 
which  was  as  to  water  rights,  stated  that  tiie 
matter  had  been  referred  to  arbitration,  and  was 
still  subsisting,  and  concluded  as  follows :  "15. 
The  plaintiffs  are  unable  to  obtain  evidence  of  the 
matters  mentioned  in  the  interrogatories  annexed 
hereto,  and  the  defendant  Le  Gendre  Nicholas 
Starkie  has  refused  to  give  any  information  in 
respect  thereof.  16.  The  plaintiffs  claim  a  dis- 
covery of  the  matters  mentioned  in  the  interro- 
gatories annexed  hereto." 

TFiUiams  for  the  plaintiffs. — We  have  authority 
for  this  proceeding  in  the  concluding  words  of 
Order  XIX.,  Rule  8.  The  practice  in  equity,  when 
there  was  a  compulsory,  or,  I  presume,  a  voluntary 
arbitration,  was  to  allow  a  bill  for  discovery  only. 
Starkie  was  not  a  party  to  the  action ;  Starkie's 
tenant  defended  it.  But  we  want  the  information 
from  Starkie,  the  landlord,  the  real  defendant. 

Oreen  for  the  defendants. — ^In  equity  the  plain- 
tiffs would  have  been  bound  to  have  shown  by  the 
bill  how  the  documents  were  necessary  to  them, 
and  to  have  specified  those  in  respect  of  which 
they  asked  discovery.  But  I  am  only  applying 
now  for  an  adjournment,  to  see  if  the  reference  is 
carried  out. 

QuAiN,  J. — We  have  here  an  order  for  interro- 


*  Soe   the  Supreme    Court    of   Judicature  Act,    s.  24 
Bubs.  (1). 
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ding  an  arbitration.  I  do  not  see  the 
statement  of  claim.  Mr.  Starkie  has 
f  a  rarty  under  the  reference,  and 
,f  joined  as  a  party  to  the  action,  if 
ied  to  continue  the  proceedings  under 
Court  of  Judicature  Acts  for  that 
I  equity,  if  discoTery  ■waa  required 
le  who  was  not  a  party  to  the  action, 
a  defendant  I  will  adjourn  to  see 
ice  is  carried  out. 


T.  the  Mnijor,  Aldtrrmm,  Jc,  of  PonU- 
d  under  Kale  2. 

ORDER  XX. 
Eirt-E  3. 
XIX.,  Rule  3. 

ORDER  XXI. 

RtTLB  4. 

r.  Tauler,  reported  under  Order  XIV., 
also  Order  XIX.,  Rule  2  ;  Order 
1;  and  Order  XXIX.,  Rule  2. 

ORDER  XXII. 
Rule  3. 
r.  ruj/w,  reported  tmder  Order  XI  v., 
also  Order  XXI.,  Rule  4  ;  Order 
;  and  Order  XXIX.,  Rule  2. 


RuXE  5, 
was  made  ex  parte  by  the  de-    WTitre,  i 
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4 hit  defendant 
eets  up  a 
■counter' 
€laim  for 
deductions 
which  he 
has  had  to 
allow  to  a 
purchaser^ 
owing  to 
inferiority 
of  quality 
of  iron,  it 
is  not 
necessary 
to  add  the 
purchaser's 
name  to  the 
title  of  the 
action. 

In  an  action 
of  assault 
and  slander 
a  counter- 
claim  for 
breach  of 
a  parol 
agreement 
to  repair 
was  struck 
out  J  although 
the  parties 
were  talking 
about  the 
state  of 
the  house 
at  the  time 
that  the  cause 
of  action 
arose. 


wajs  set  up  as  to  whether,  under  the  following 
Gircumstances  he  should  add  to  the  title  of  hu 
statement  of  defence  the  name  of  a  third  peiaoiL 
The  defendants  were  hrokers,  and  had  purchased 
iron  from  plaintiffs  to  sell  to  a  third  party.  The 
action  was  for  the  price  of  the  iron,  and  the 
counter  claim  for  certain  deductions  the  defendant 
had  had  to  allow  the  third  party,  owing  to 
inferior  quality  of  the  iron.  Order  XXTT.,  Rnle 
5,  does  not  apply  to  such  a  case,  so  as  to  make  it 
necessary  to  add  the  third  party's  name  to  the 
title.     (Per  Litsh,  J.).* 

BULE   IX. 
LkE  v.  CoLYEB.t 

This  was  an  action  for  assault,  and  for  calling 
the  plaintiff  a  scamp,  a  liar,  and  a  thief.  With 
the  statement  of  defence  a  counter-claim  had  been 
delivered  for  breach  of  an  agreement  to  repair. 
Master  Manley  Smith  had  refused  to  order  this 
counter-claim  to  be  struck  out,  and  that  decision 
was  now  appealed  against.  The  alleged  assault 
was  that  the  defendant  spat  in  the  plaintiff's  face. 
There  was  no  written  agreement  to  repair. 

Baymond  for  the  plaintiff. 

Finlay,  for  the  defendant,  stated  that  the  Master 
decided  on  the  ground  that  the  assault  and  abuse 
were  used  when  the  plaintiff  and  defendant  were 
disputing  as  to  the  non-repair  of  the  premises. 

QuAiN,  J. — ^If  the  plaintiff  holds  under  a  written 
agreement,  a  parol  promise  to  repair  would  not 
bind  him,  according  to  Angell  v.  Ihikd  (32  L.  T. 
Hep.  N .  S.  320).  But,  without  entering  into  that 
question,  the  matters  alleged  in  the  counter-claim 
are  not  really  in  any  way  connected  with  the 
plaintiff's  cause  of  action.  The  assault  alleged 
here  is  of  a  very  serious  kind,  and  that  when  it 
took  place  the  parties  happened  to  be  talking 
about  the  state  of  this  house  is  not  sufficient  to 


♦  Law  TimeSy  Novembor  27th,  1876,  (Monday,  NoTembcr 
22nd) ;  Solicitors^  JoKmo/,  lb. 
t  And  soc  Order  XIX.,  Riilo  3. 
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eonnect  these  two  claims.     I  shall  order  that  this 
counter-claim  be  struck  out. 
Decision  of  Master  reversed.* 

Ettle  10. 

This  was  an  application  by  defendant  to  proceed 
under  the  Snpreme  Court  of  Judicature  Acts,  for 
the  purpose  of  obtaining  judgment  for  the 
balance,  if  the  set-off  should  be  found  to  be  in 
excess  of  the  plaintiff's  claim.  The  claim  of  the 
plaintiff  was  for  £28  odd ;  the  set-off  was  stated 
to  amount  to  £96.  The  declaration  had  been 
delivered  in  March  [1875];  the  pleas,  one  of 
which  was  a  set-off,  in  ApnL 

QrAiN,  J. — To  grant  this  application  will  affect 
no  alteration  in  the  legal  rights  of  either  party ; 
it  is  purely  a  question  of  procedure.  I  only  give 
the  defendant  the  power  of  raising  the  question 
of  the  amount  of  his  claim  at  the  trial.  The  de- 
fendant does  not  now  introduce  a  new  claim.  He 
has  pleaded  a  set-off ;  and  very  properly  wants  to 
get  his  claim,  which  overtops  the  plaintiff's, 
decided  in  this  action.  I  think  that  it  is  highly 
desirable  to  give  him  the  opportunity  he  asks  for, 
uid  I  shall  therefore  do  so.t 

OKDEE  XXVn. 
Bitle  1. 
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Eestbll  aitd  Wife  v.  Stewahd. 

In  this  case,  which  was  an  action  for  slander,  a 
snnmions  for  particulars  of,  to  whom,  when,  and 
▼here  the  alleged  slander  was  uttered,  was  taken 
out  by  the  defendant.  The  Master  refused  par- 
ticulars as  to  whom,  but  allowed  them  as  to  when 

♦  Weekly  Notes,  January  16th,  1876  (Tuesday,  Decem- 
W  2l«t,  1875) ;  Law  Times,  January  Ist,  1876;  Solicitors' 
3<mnal,  lb. 

t  See  g.  22  of  the  Supreme  Court  of  Judicature  Act,  1873. 
Weekly  Notes,  December  4th,  1876  (Friday,  Nov.  26th) ; 
l^  Times,  lb.;  Solicitors*  Journal^  lb. 
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iml  where.  Frum  this  tleciBion  botli  parties  s|i- 
peftled  to  the  Judgo,  who  adjourned  the  apjiealliU 
after  the  delivery  of  the  atat^ment  of  dpfeiitf, 
Shartl,  (or  the  plaiuliff,  jUIeginp  that  the  defemlant 
would  probably  set  up  a  plea  of  justification. 

The  adjoumoil  appeal  now  came  ou  ;  anJ  the 
Rtatement  of  defenco,  whiuh  is  set  out  below,  w» 
haaded  to  the  Jiidgt'. 

OxsiiS,  J.,  refused  to  allow  any  jiaj^culars. 

A  BummonB,  taken  out  by  the  plaintifi',  wastbini 
heard,  calling  upon  the  defendant  tu  amend  bin 
Rtatement  of  defence,  whitJa  was  ae  follows:— 


Statement  of  De/enee. 

"  1.  The  deft^ndant  denies  that  he  spoke  and 
[lubliBhed  of  the  plaintifl'H  the  wordfi  as  in  the 
third  paragraph  of  the  statement  of  elaiiu  mtii- 
tioaed,  with  the  meaning  aa  therein  alleged. 

"  2.  The  defendant  dfuii's  tliat  the  said  words 
were  epokea  and  pulillalied  by  Mui  of  the  pliiin- 
tifls  maliciously. 

•'  3.  The  defendant  further  says  that  a  letter  was 
written  by  the  plaintiff  Thomas  to  the  plaintiff 
Emma  Elizabeth,  imputingmisconductto  her(ilie 
(;oi.tent8  of  which  were  not  divulged  by  the  defen- 
ilaiit  to  any  p^rKon)  and  that  if  any  m.ention  was 
made  of  such  lottiT,  or  if  anything  was  said  hy 
the  defendant  with  reference  thereto,  such  men- 
tion was  made  and  suL'h  thing  was  said  for  the 
[lurjiose  of  denying  and  contradicting  any  such 
imputation,  and  not  otherwise. 

■'  4.  The  defendant  further  says  that  the  com- 
panionship and  hoHpitulity  of  tlie  several  persona 
ujeationed  in  the  lifth  paa-agraph  of  the  statement 
of  claim  have  not  been  lost,  nor  have  the  plaintiffi 
been  deprived  thereof  by  reason  of  the  alleged 
speaking  and  publishing  by  the  defendant  of  iho 
words  as  in  the  third  paragraph  of  the  plaintifla' 
statement  of  claim  mentioned." 

WTuiler,  for  defendant.— Paragraphs  1,  3,  and 
4  of  the  statement  of  defence  are  equivalent  to  a 
plea  of  not  guilty.     Paragraph  3  was  inserted  for 
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the  purpose  of  complying  with  Order  XIX. ,  Eule 
22. 

Shortt  for  plaintiff. — ^Paragraph  3  is  an  attempt 
at  justification  couched  in  most  embarrassing  Ian- 
guage.  I  object  to  it  as  inconsistent  with  the 
rest  of  the  statement.  The  statement  of  defence 
is  now  one  pleading,  and  cannot  contain  inconsis- 
tent allegations.  I  contend  that  under  the  new 
procedure  there  cannot  be  a  plea  of  not  guilty, 
and  of  justification. 

QuADT,  J. — ^Mr.  Wheeler  is  making  experiments 
under  the  new  system.     I  do  not  blame  him  at 
all;  the  pleading  portion  of  the  new  procedure 
appears  to  me  to  be  its  weak  side.     The  slanderous 
words  alleged  here  are,  "  I  have  seen  a  letter  im- 
puting misconduct  to  the  plaintiff's  wife."     Para- 
graph 3  is,  therefore,  tantamount  to  a  plea  of 
justification.     If  the  defendant  wished  to  justify, 
he  should  have  said,  '*I  have  seen  a  letter  from 
plaintiff  to  his  wife,  imputing  misconduct  to  his 
wife."    I  will  strike  out,  under  Order  XXYII., 
Rule  1,  all  the  latter  part  of  paragraph  3,  from 
the  words  **the  contents  of  which,"  down  to  the 
^d,  as  embarrassing.     But  I  cannot  go  quite  to 
the  length  that  Mr.  Shortt  would  have  me,  and 
hold  that  not  guilty  and  justification  cannot  now 
be  pleaded  together  ;  consequently  the  statement 
of  defence  may  stand,  after  the  above  amendment 
has  been  made.* 


Ia. 

Bestell  and  another  V,  Steward. 

The  present  application  was  to  strike  out  from 
the  amended  statement  of  defence,  the  latter 
of  the  two  following  paragraphs,  which  had  been 
substituted  for  the  one  previously  struck  out : — 

**  3.  As  to  so  much  of  the  third  paragraph  of  the 
rtatement  of  claim  as  alleges  that  such  a  letter  as 
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•  Weekly  Notea^  December  4th,  1876  (Monday,  November 
»th) ;  X«c  Times,  lb, ;  Soiicitors*  Journal,  lb. 
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out  as 

embarrasaing. 
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that  therein  mentioned  was  written  the  defendant 
says  it  is  true  that  such  a  letter  was  written. 

"4.  The  defendant  further  says  that  a  letter  was 
written  by  the  plaintiff  Thomas  to  the  plaintiff 
Emma  Elizabeth  which  imputed  misconduct  as  is 
in  the  third  paragraph  alleged,  and  that  if  any 
mention  was  made  of  such  letter,  or  if  anything 
was  said  by  the  defendant  with  reference  thereto, 
such  mention  was  made  and  such  tiling  was  said 
for  the  purpose  only  of  denying  and  contradicting 
any  such  imputation,  and  not  otherwise." 

TFheeler  for  the  defendant 

Shortt  for  the  plaintiff. 

Qqajn,  J. — In  pleading  justification  you  should 
use  the  very  words  alleged  to  have  been  uttered. 
In  this  case  the  plea  should  begin,  "and  the 
defendant  says  he  has  seen  a  letter  from  Restell  to 
his  wife,"  &c.     I  will  make  the  order  asked  for. 

Order  to  strike  out  paragraph  4.* 


The  plaintiff 
is  not 
entitled  to 
plead  in  hit 
statement  of 
alaim  that  the 
point  in  dis- 
pute has  been 
admitted  by  the 
defendants 
in  letters  to 
the  plaintiffs 
Solicitors, 


n. 

Askew  v.  North-Eastehjt  Railway  CJoMPAjnr. 

This  was  an  application,  on  appeal  from  the 
Master,  to  strike  out  from  the  statement  of  claim 
in  the  above  action  paragraph  14,  which  was  as 
follows:  **The  defendants  do  not  dispute,  but 
have,  in  their  correspondence  with  the  plaintiffs 
solicitors,  admitted  that  the  plaintiff  and  his 
tenants  are  entitled  to  have  access  from  the 
Bedheugh  Estate  to  the  quay  for  the  carriage, 
storage,  and  shipment  of  manure,  dung,  and  goods 
of  a  like  description,  and  have  expressed  their 
willingness  to  make  the  necessary  arrangements 
and  to  give  all  facilities  for  that  purpose." 

The  above  action  was  brought  by  the  owner  of 
the  Redheugh  Estate  for  damages  for  an  interfer- 
ence with  his  right  to  carry  coals  over  the  quay, 
for  a  declaration  of  his  and  the  defendants'  respec- 
tive rights,  and  for  an  injunction  ordering  the 


♦   Weekly  Notes,  Docomber  18th,  1875  (Friday,  Decem- 
ber lOth,  1876) ;   Solieitori  Journal,  lb. 
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defendants  to  desist  from  interfering  with    his 
right  to  carry  coals  over  the  quay. 

C,  Bowen  for  plaintiff. 

AUm  for  defendants. 

QuAiN,  J. — ^This  paragraph  must  be  struck  out. 
Can  you  point  out  even  in  the  forms  where  you 
liave  such  a  precedent  as  No.  1  of  Appendix  G., 
any  precedent  for  such  a  paragraph  as  this  ?  Can 
you  point  out  any  section  in  the  Act  that  enables 
jou  to  plead  adnussions  made  by  the  other  side  to 
your  solicitors  ?  Tou  put  the  defendants  in  the 
difficulty  of  not  knowing  whether  to  traverse  the 
admission.  Conciseness  is  intended  by  these  rules 
to  be  the  veiy  soul  of  the  new  pleading.  I  believe 
all  that  is  necessary  in  ordinary  cases  is  a  state- 
ment of  particulars  of  demand,  and  then  a  simple 
notice  of  the  ground  of  defence,  such  as  the  Statute 
of  Limitations,  &c. 

Order  of  Master  reversed.  Statement  of  claim 
ordered  to  be  amended  by  striking  out  paragraph 
14.* 


m. 

Jokes  v.  Turner. 

The  following  paragraphs  had  been  ordered  to 
be  Btruek  out  of  the  statement  of  claim  in  the  above 
ease  by  Master  Gordon  as  embarrassing  : — 

"  6.  The  plaintiff  thereupon  exerted  himself,  by 
advertising  and  otherwise,  to  secure  a  purchaser 
of  either  the  whole  or  the  one-half  share  of  the 
defendant's  interest  in  the  said  quarry,  and, 
amongst  others,  introduced  to  the  defendant  a  Mr. 
Frederick  Wallace,  who,  in  conjunction  with  a  Mr. 
Newman  (so  the  plaintiff  has  been  informed  by 
the  defendant),  purchased  from  the  defendant  one- 
half  share  of  the  defendant's  interest  in  the  said 
quarry. 

'*  7.  But  though  the  defendant  has  stated  to  the 


•  VeekfyXotes,  December  lltK,  1S76,  (Wednesday,  De- 
canW  1st) ;  Law  Times,  lb. ;  Solieitori  Jourmal,  Ik 
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which  he 
alleged  he 
teas  **  so 
informed. 
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plaintiff  the  fact  of  the  sale,  as  alleged  in  the  6th 
paragraph,-  yet  the  defendant  refuses  to  tell  the 
plaintiff  the  exact  sum  for  which  or  the  precise 
terms  upon  which  such  sale  has  been  effected,  and 
has  thereby  prevented  and  still  prevents  the 
plaintiff  claiming  a  definite  sum  as  due  to  him  by 
the  terms  of  the  agreements  set  out  in  the  3rd  and 
5th  paragraphs. 

**8.  Whether  the  defendant  has  or  has  not  sold 
his  whole  or  part  interest  in  the  said  quany  to  the 
said  Mr.  Frederick  Wallace  separately,  or  in  con- 
junction with  the  said  Mr.  Newman,  the  plaintiff 
cannot,  except  as  explained  in  the  6th  paragraph, 
state.  The  plaintiff  has,  however,  every  reason 
for  believing  that  the  defendant  has  in  fact  made 
such  a  disposition  of  his  property  to  some  one  or 
more  of  the  persons  introduced  by  the  plaintiff  to 
the  defendant  as  to  entitle  the  plaintiff  to  the  re- 
ward promised  and  agreed  for  either  in  the  letter 
aforesaid  of  the  2nd  Jidy,  a.d.  1876,  or  in  that  of 
the  3rd  Jidy,  a.b.  1875,  if  not  both." 

Nasmithy  for  plaintiff. — The  plaintiff  has  to  state 
his  grievance  clearly,  and  I  fail  to  see  how,  in  this 
case,  he  could  have  done  so  without  the  above 
statement. 

Francis  for  defendant. 

QtTAEN,  J. — Paragraph  6  states  what  the  defend- 
ant told  the  plaintiff.  That  is  not  proper  pleading. 
It  would  have  been  easy  for  the  plaintiff  to  state 
that  Newman  and  Wallace  bought  the  half  share, 
and  then  to  have  claimed  his  commission.  He 
could  then  have  administered  interrogatories.  I 
shall  affirm  the  Master's  order ;  but,  as  this  is  one 
of  the  peculiar  cases  where  the  plaintiff's  case  is 
in  the  knowledge  of  the  defendant,  I  will  order 
that  the  amendment  may  be  deferred,  until  after 
the  defendant  has  answered  interrogatories.* 


•    Weekly   Notes,    December    11th,    1876     (Thundajr 
December  2iid)  ;  Lom  Times,  lb.  ;  Solicitors*  Journal,  lb. 
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IV. 

Weib  V,  Barnbtt  and  others. 

The  present  summons  was  on  appeal  from 
Master  0.  Pollock,  who  had  allowed  the  statement 
of  claim  to  stand.  The  action  was  brought  for 
ficdse  representation  with  respect  to  certain  deben- 
tures. 

Pdheram^  for  the  defendants. — I  want  the 
plaintiff  to  state  what  false  representations  are 
made  in  the  letter,  and  what  in  the  prospectus  ? 
We  know  nothing  about  the  letter^  I  say  that 
nnder  the  old  system  of  pleading  my  Mend  must 
necessarily  have  been  more  explicit.  Ought  we 
to  be  in  a  worse  position  now  than  we  should  have 
been  formerly  ? 

A.  Charles,  for  the  plaintiff. — This  is  almost 
exactly  the  form  given  in  the  Schedule ;  it  sets  out 
the  false  pretences.  What  the  defendant  wants  ia 
for  me  to  state  what  is  his  case.  In  the  form  in 
the  Schedule  the  knowledge  was  the  plaintiff's, 
because  he  had  been  carrying  on  the  business ;  in 
this  case  the  defendant's  case  is  not  within  our 
knowledge.  My  friend  wishes  to  make  us  plead 
eridence. 

HxTDDLBSTOir,  B. — As  regards  any  false  state- 
ments in  the  letter,  it  would  be  a  question  of  evi- 
dence whether  the  defendant  had  anyHiing  to  do 
with  it;  as  regards  any  false  statements  in  the 
prospectus,  the  defendants  would  be  liable.  It  is 
a  matter  oi  evidence  ^'hat  statements  are  in  the 
letter,  and  what  in  the  prospectus.  My  idea  is 
that,  according  to  the  spirit  of  the  Act,  the  grounds 
upon  which  the  plaintiff's  claim  is  based  should 
be  stated  in  his  claim ;  and  here  he  sets  out  false 
statement  A,  false  statement  B,  and  so  on.  The 
real  question  at  issne  here  is,  did  the  defendants 
make  a  substantially  false  representation  ?  Mr. 
Charles  has  pointed'  out  that  the  affairs  of  the 
company  cannot  be  supposed  to  be  in  his  know^ 
ledge. 

Order  of  Master  affirmed. 
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The  following  are  the  material  paragraphs  in 
the  Statement  of  Claim  : — 

"3.  On  the  13th  November,  1873,  MessieTirs 
Stewart  and  Lambe,  public  accountants,  acting  a« 
agents  of  the  defendants,  sent  to,  the  plaintiff,  and 
the  plaintiff  received  a  prospectus  and  letter  rela- 
ting to  an  issue  of  debentures  in  the  said  company. 

"4.  The  said  prospectus  and  letter  were  issued 
by  the  authority  or  with  the  sanction  or  acquies- 
cence of  the  defendants,  who  are  jointly  and  seve- 
rally  responsible  for  the  truth  and  accuracy  of  the 
statements  contained  therein  respectively. 

5.  Except  the  information  contained  in  the 
said  letter  and  prospectuB,  the  plaintiff  had  no 
information  respecting  the  said  company  and  the 
affairs  thereof. 

^'6.  The  plaintiff  believing  that  the  infoimation 
contained  in  the  said  letter  and  prospectus  was 
true,  and  acting  entirely  upon  the  faith  of  the 
statements  therein  contained,  subscribed  for  and 
took  twelve  of  the  said  debentures,  and  paid  the 
moneys  payable  in  respect  thereof.  The  plaintiff's 
application  was  accepted,  and  the  said  twelve  de* 
bentures  were  issued  and  allotted  to  him  by  the 
defendants. 

''7.  The  plaintiff  has  since  ascertained  that  the 
following  statements  contained  in  the  said  letter 
and  prospectus  were  and  are  false  and  calculated 
to  mislead  and  deceive  the  plaintiff,  and  the 
plaintiff  alleges  that  the  defendants  falsely  and 
fraudulently  made  the  said  statements  to  him, 
although  they  well  knew  that  the  same  were  false, 
with  the  intention  to  induce  him  to  subscribe  for 
and  take  the  said  debentures  on  the  faith  of 
them : — 

{HerefoUoxD  the  aUegedfahe  »t€Uements.) 

''8.  The  said  debentures  so  bought  by  the  plain- 
tiff, upon  faith  of  the  representations  aforesaid,  are 
absolutely  worthless,  and  the  plaintiff  has  entirely 
lost  the  sums  of  money  which  he  paid  in  respect 
of  them."* 


*  Law  Times,  December  18th,  1876  ^onday,Dec.  13th); 
SclUitort*  Journal,  lb. ;  Weekly  Notes,  Dec.  26th,  1876. 
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VI. 

BAinncoT  and  Frith  (Exors.)  v,  Harris. 

This  was  an  action  by  executors  for  rent,  due 
partly  in  respect  of  leasehold  and  partly  in  respect 
of  freehold  premises.  The  present  summons 
called  upon  the  plaintifE  to  show  cause  why  the 
statement  of  claim  should  not  be  amended  by 
giving  particulars  of  dates  and  items  as  to  rent 
claimed,  and  also  of  the  title  to  the  freehold. 

Chitty  for  the  defendant. — ^They  .are  suing  for 
large  arrears  of  rent,  partly  due  in  the  lifetime  of 
testator,  partly  due  since  his  death.  They  cannot 
eUim  rent  as  executors  in  respect  of  freehold  pre- 
mises. 

WUherforce  for  the  plaintiffs. — The  action  is 
bnraght  in  the  name  of  the  executors  by  order  of 
the  Court  of  Chancery,  th^  real  plaintiff  being  the 
cutiUque  trust.  As  a  matter  of  fact,  I  believe,  all 
the  premises  are  leasehold,  and  that  it  is  by  a 
mistake  that  freehold  was  inserted  in  the  state- 
ment of  claim. 

LmDLET,  J.,  made  an  order  to  amend  the  claim 
by  stating  the  title  of  the  plaintiffs,  if  any,  to  the 
freehold  premises,  and  the  amounts  and  dates  of 
rent  due ;  if  the  plaintiff  has  no  title  to  the  freehold, 
the  claim  to  be  amended  accordingly.^ 


f 


In  an  action 
by  executors 
for  rent  due 
partly  for 
freehold  anpl 
partly  for 
leasehold 
premises  the 
Statement  of 
Claim  teas 
ordered  to  be 
amended  by 
stating  the 
titlSf  if^myy 
of  the 
plaintiffs  to 
the  freehold 
and  the 
amounts 
and  dates  of 
the  rent 
claimed. 


vn. 

MOORHOXTSE  V,  CoLVILLE. 

This  was  an  action  for  nnlawfril  distress.  Master 
Bodgson  had  ordered  the  statement  of  claim  to  be 
stmck  out;  and  that  order  was  now  appealed 
againBt.t 

R.  WiUiams,  for  the  plaintiff,  contended  that  the 
only  objection  to  the  statement  of  claim  was  that  it 
vas  prolix,  which  was  only  a  matter  of  costs. 

A,  L.  Smith  for  the  defendant. 


•  Wukhf  Notesy  January  15th,  1876  (Tueaday,  January 
4t]i);  Law  TimeSf  lb.;  Solicitors*  Journal^  lb. 
t  Order  LIV.,  Eul6  4. 
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obscurity  was 
reveraedy  and 
the  plaintiff 
toot  ordered 
to  amend  it 
and  pay  the 
costs  of  the 
application. 


LiNDLEY,  J. — This  statement  is  not  only  proHx, 
it  is  obscure.  But  I  will  give  the  plamtiff  an 
opportunity  of  seeing  whether  he  cannot  amend 
the  claim.  **  Amended"  to  be  added  to  Master's 
order.  Costs  of  this  application  to  be  defend- 
ant's.* 


I ' 


Thejuriedie- 
turn  of  the 
Court  of 
Chancery 
hatting  been 
transferred  to 
theMigh 
Court  of* 
Justice^  and 
the  Supreme 
Court  of 
Judicature 
Act,  1878, 
section  24, 
subs,  f7J,  pro- 
viding that 
theMigh 
Court  of 
Justice  shall 
in  every  cause 
grant  all  such 
remedies  in 
respect  of  any 
equitable  claim 
as  the  parties 
are  entitled  to, 
discovery  of 
the  name  of 
the  printer  or 
publisher  of  a 
newspaper, 
which  under  6 
#  7  mil.  4, 
c,  76,  s,  19, 


OEDEE  XXXI. 

ElTLE    1. 

Nov.  2,  5. 

EaMSDEN  v.  BREABLET.f 

This  was  an  action  by  the  plaintiff  against  the 
publisher  of  the  Standard  newspaper,  for  an  allied 
libel  in  that  paper ;  and  the  present  application  to 
his  lordship  was  for  leave  to  administer  interroga- 
tories to  the  defendant.  The  interrogatory,  which 
was  objected  to,  was  as  follows  : — "  Were  you,  on 
the  22nd  November,  1874,  the  printer  or  publisher, 
or  both,  of  the  Standard  newspaper  ?" 

W.  P.  Macdonald,  appeared  for  the  plaintiff ; 

Warhurton  Pike,  for  the  defendant. 

Lush,  J. — The  question  in  this  case  is  whether 
the  plaintiff  is  entitled  to  an  order  for  administer- 
ing interrogatories  to  the  defendant  for  the  pur- 
pose of  discovering  whether  he  was  or  was  not,  at 
a  given  date,  the  printer  and  publisher  of  the 
Standard  newspaper.  The  action,  which  is  for  an 
alleged  libel  in  the  paper,  was  brought  many 
months  ago,  and  was  entered  for  trial  at  the  sit- 
tings after  last  Trinity  Term,  but  not  having  been 
reached  it  stands  in  the  list  of  remanet^  for  trial  at 
the  present  sittings.  The  defendant's  plea  is  "  Not 
Guilty."  Whether  the  plaintiff  could  have 
obtained  permission  to  put  this  interrogatory  from. 
the  Court  of  Queen's  Bench  imder  the  law  as  it 
stood  up  to  the  1st  November  inst.,  is  at  least 


*  Weekly  Notes,  January  15th,  1876  (Monday,  January 
10th) ;  Law  Times,  lb.    Solicitor Jt"  Jourtial,  lb. 

t  This  is  one  of  the  most  valuable  decisions  at  chambers 
under  the  Supreme  Court  of  Judicature  Acts. 
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donbtfol.  She  was  advised  that  she  could  not, 
and  she  did  not  therefore  make  the  application. 
But  she  clearly  had  the  right  to  a  discovery  in 
equity  by  virtue  of  6  &  7  WUl.  4  c.  76,  s.  19,  which 
is  stiU  in  force  (see  32  &  33  Vict.  c.  34),  and  which 
enacts — "That  if  any  person  shall  file  any  bill  in 
any  Court  for  discovery  of  the  name  of  any  person 
coneemed  as  printer,  publisher,  or  proprietor  of 
any  newspaper,  or  of  any  matter  relating  to  the 
printing  or  publishing  of  any  newspaper  in  order 
the  more  effectually  to  bring  or  carry  on  any  suit 
or  action  for  damages  alleged  to  have  been  sus- 
tained by  reason  of  any  slanderous  or  libellous 
matter  contained  in  any  such  newspaper, 
respecting  such  person,  it  shall  not  be 
lawful  for  the  defendant  to  plead  or  demur  to 
such  a  bill,  but  such  defendant  shall  be  compelled 
to  make  the  discovery  required ;  provided  always, 
that  such  discovery  shall  not  be  made  use  of  as 
evidence  or  otherwise  in  any  proceeding  against 
the  defendant,  save  only  in  the  proceeding  for 
which  the  discovery  was  made."  llieplaintiS  did 
not  avail  herself  of  the  remedy  thus  provided,  by 
reason,  as  she  alleges,  of  her  inability  tp  bear  the 
expense  of  it  It  must  be  taken  upon  the  state- 
ment tnade  to  me,  that  she  has  a  difficulty  in  prov- 
ing the  fact  that  the  defendant  was  the  printer  and 
publisher,  and  that  the  discovery  sought  wiU  enable 
her  "  more  effectually  "  to  carry  on  her  action. 

The  questions  are,  first,  the  general  one — ^Can 
a  plaintiff  in  an  action  brought  in  the  High  Court 
of  Justice  have  the  benefit  of  this  enactment  by 
any  form  of  proceeding  in  the  Division  to  which 
the  action  belongs  ?  and,  secondly,  if  it  could  be 
granted  in  such  an  action,  can  it  and  ought  it  to 
be  apphed  to  an  action  b^^ught  and  entered  for 
trial  before  the  Supreme  Court  of  Judicature  Acts 
came  into  operation  ?  I  cannot  entertain  a  doubt 
upon  either  of  these  questions. 

As  to  the  first,  the  Court  of  Chancery  no  longer 
eziBts  as  a  separate  tribunal.  It  has  become  a 
constituent  part  of  the  High  Court  of  Justice, 
each  Division  of   which  is  invested  with  Qqual 


before  the 
paeeing  of  the 
Supreme  Court 
of  Judicature 
AetSy  eould 
only  have  been 
obtained  in 
equity  by  fUino 
a  bill  of  di«- 
eovery,  can 
now  be  obtain- 
ed by  cdmini^' 
tering  interrw 
yatories  in 
any  cause 
before  any 
Division  of  the 
Migh  Court 
of  Justice y* 
even  although 
the  cause  may 
have  been 
entered  foi' 
trial  before 
the  'Supreme 
Court  of 
Judicature 
Acts  earns  into 
operation. 
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auttority  and  with  the  entire  jurisdiction  of  the 
whole  Court,  The  24th  swition  of  the  Supreme 
Court  of  Judicature  Act,  1878,  wni^  dpsipieil  to 
meet  such  cases  as  this.  It  enncts  in  eub-sectim 
(7)  "That  the  High  Court  of  Juiticc,  in  any  cauw 
or  matter  pending  before  it,  shall  have  power  lo 
pT-aut  and  shall  grant  all  sudi  renictlies  whatfoevra 
iLs  any  of  the  parties  thereto  may  wppcar  to  be 
entitled  to  in  respect  of  any  Icfial  "r  equitable 
[IiiiiD,  properly  brought  fonrani  hy  them  re- 
(.pectiTely  in  such  cause  or  matt^T,  so  that  as  far 
as  possible  all  matters  so  in  conlmverNy  between 
tlie  said  parties  respeetiTely  m.ay  ho  completely 
and  finally  determined,  and  all  niultiplicity  of 
Jej^al  proceedings  concerning  any  nf  such  matters 
avoided."  The  proceeding  by  liill  of  disHTOTeiy, 
I>iiinted  out  by  the  Act  of  WiU.  -!,  has  also  been 
alioliflhed;buttheSupreme  Court  (if  Judicature  Acts 
wcrenotintendedto  abolish,  norhavi' they  thoefferf 
<if  abolishing,  the  right  of  discovei'v  wliich  it  gives. 
That  right  still  eDsts.  Theproci'duri?  substituted 
by  the  Acts  for  the  bill  of  disfovi'iy  is  an  action 
in  the  Bigh  Court ;  but  that,  by  lliu  hypothesis, 
lias  been  already  brought.  Jh-  th«  express 
language  of  the  section  Just  qui>tiil,  the  remedy 
is  to  be  granted  as  a  proceediuLr  in  that  action, 
and  in  order  to  carry  out  the  polin-  <if  tlio  Art,  it 
nustbe  granted,  by  that  Divif-iun  of  the  High 
Court  wMcb  has  seisin  of  the  cause,  so  as  tn 
"avoid  multiplicity  of  legal  proLecdings."  To 
hold  that  the  suitor  must  go  elsenln-re  for  it  would 
be  to  defeat  the  primary  objeeta  of  the  Acts.  I 
am,  therefore,  of  opinion  that  ia  the  rase  supposed 
a  plaintiff  would  be  entitled  to  the  discoverj-  now 
sought,  and  that  the  appropriate  form  of  remedy 
is  by  administering  hiterrogatoriis.  The  pro- 
tection afforded  to  a  defendant  will,  by  tlie  Act  of 
Will.  4,  attach  to  the  answer  Trliich  h«  makes  to 
this  interrogatory,  as  it  would  iiave  attached  to 
the  answer  to  the  bill  of  discoTeiy, 

The  second  point  is  provided  lor  by  the  22nd 
snction  of  the  Supreme  Court  of  Judicature  Act, 
!  873.     By  that  section  the  High  Court  is  to  have 
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"the  same  jurisdiction  in  relation  to  pending 
Bctioiis  as  if  the  same  had  been  originally  com- 
menced therein ;"  and  it  goes  on  to  say  that,  **  so 
far  as  regards  the  form  and  manner  of  procedure, 
such  causes  may  be  continued  and  concluded  either 
iQ  the  same  or  the  like  manner  as  they  would  have 
been  continued  and  concluded  in  the  Court  from 
which  they  shall  have  been  transferred,  or  accord- 
ing to  the  ordinary  course  of  the  High  Court  of 
Justice  (so  far  as  the  same  may  be  applicable 
thereto),  as  the  Court  may  think  fit  to  direct." 
It  is  dear  that  if  the  Supreme  Court  of  Judicature 
Acts  had  not  passed  the  plaintiff  might  now  have 
filed  a  bill  of  discovery,  and  no  reason  has  been 
suggested  why  she  shoiild  be  deprived  of  the  sub- 
stituted remedy  here.  The  defendant  will  not  be 
in  a  worse  position  by  being  required  to  answer 
the  interrogatory  than  he  would  have  been  if  such 
a  bill  had  been  filed. 

1  therefore  direct  that  this  action  be  continued 
according  to  the  course  of  the  High  Court  of 
Justice,  and  allow  the  interrogatory.  As  the  trial 
may  come  on  at  the  latter  end  of  the  next  week, 
and  as  the  question  is  one  which  will  require  no 
time,  and  will  put  the  defendant  to  no  inoon- 
venience  to  answer,  I  must  require  him  to  file  his 
answer  on  or  before  Monday  next.* 

•  JTeekl^  Notet,  November  20th,  1876  (November  2Tid 
and  htii) ;  Solieitora*  Journal^  November  13th,  1876  ;  Times, 
KoTember  8th,  1875. 

The  case  was  tried  six  days  after,  and  is  reported  in  the 
TWf  of  November  13th,  1875.  The  technical  difficulty  in 
aaoertaining  the  defendant's  connection  with  the  paper 
baving  been  removed  by  Mr.  Justice  Lush's  decision,  "  it 
vas  agreed  that  a  verdict  should  be  returned  for  the  plaintiff 
Ibr  10  guineas,  that  the  defendant  should  publish  an  apology, 
and  tlut  Mrs.  Bamsden  should  be  allowed  to  go  into  the 
vitneas-box  and  deny  the  truth  of  the  statements  which 
bad  been  published. 

**M*Intyref  on  behalf  of  the  defendant,  stated  that  Mrs. 
Bamsden  had  called  on  the  editor,  that  the  editor  then 
undertook  to  publish  an  apology  if  Mrs.  Ramsden  would 
wnd  one,  but  that  she  had  not  sent  one. 

"  Mr.  Justice  Field  thought  that  both  parties  had  been 
veU-advised  in  coming  to  the  arrangement  which  had  been 
agteedto." 
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Where  it  is 
90ught  to 
administer 
interrogatories 
after  the 
pleadings  have 
closed  ;  an 
affidavit  is 
necessary. 


n. 

A  suminons  had  been  taken  out  under  the 
Order  XXXI,  Bule  1,  after  the  close  of  the 
pleadings,  calling  upon  the  defendant  to  answer 
interrogatories.  Issue  was  joined  before  Novem- 
ber 1  [1876.] 

Ltjsh,  J. — Where  it  is  sought  to  administer 
interrogatories  after  the  pleadings  are  at  an  end, 
the  practice  under  the  new  system  does  not  difPer 
from  that  under  the  old.  As  at  present  advised, 
I  shall  require  an  affidavit.* 


Discovery  will 
be  allowed  in 
special  cases 
before  the 
Statement  of 
Defence  is 
delivered  (per 
Lushy  J.) 


Where  in  an 
action  for  not 
taking  fruit t 
and  for  the 
price  ofity 
the  Statement 
of  Claim  gave 
the  number  of 
pots  of  fruit 
soldf  leave  was 
refused  to  the 
defendant  to 
administer 
in  terrogatories 
as  to  the  weight 
of  fruit  sold 
before  deliver' 
ing  the  State^ 
ment  of 
Defence. 


HL: 

The  rule  in  equity  that  discovery  never  will 
be  given  to  a  defendaiit  in  a  suit  until  he  has  pnt 
in  his  answer  to  the  bill,  is  varied  by  the  Supreme 
Court  of  Judicature  Acts.  Discovery  will  now 
be  allowed  in  special  cases  before  the  statement 
of  defence  is  delivered.    (Per  Lush,  J.)  f 

IV. 

This  was  an  action  for  damages  for  breach  of 
contract  in  not  taking  fruit,  and  for  the  price  of 
the  fruit.  The  defendant  now  applied  for  an  order 
to  adminster  interrogatories  before  the  delivery  of 
a  statement  of  defence.  He  wished  to  interrogate 
as  to  the  weight  of  fruit  sold.  The  statement  of 
claim  gave  the  number  of  pots  of  fruit  sold. 

Archibald,  J. — The  defendant  does  not  want 
these  interrogatories  at  all ;  the  plaintiff's  case  is 
that  the  fruit  was  sold  by  pots.  If  the  defendant's 
case  is  that  the  fruit  was  sold  by  weight  he  can  set 
that  up  in  his  statement. 

No  order.  J 


♦  Solicitors'  Journal,  November  13th,  1875  (Saturday, 
N  ovember  6th.) 

t  Law  Times,  November  27tli,  1876  (Tuesday,  November 
23rd) ;  Solicitors"  Journal,  Ih, 

X  Weekly  Notes,  January  1 6th,  1876  (Saturday,  January 
8th)  ;    Solicitors'  Journal,  lb. ;  Law  Times,  lb. 
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I. 

HswxTsoir  r.  The  WHimNGTON  Life  Insttran-ge 

Society.* 

This  was  an  application  for  an  order  to  delivei' 
interrogatories  to  tlie  officer  of  the  defendant 
company  in  an  action  on  a  policy.  Upon  an 
objection  to  the  interrogatories  on  behalf  of  the 
defendant,  it  was  contended  for  the  plaintiff  that 
the  nature  of  the  interrogatories  could  not  be  gone 
into  on  the  present  summons,  but  that  another 
BTunmons  must  be  taken  out  under  Order  XXXI., 
Eule  5,  for  an  order  to  strike  them  out. 

LirsH,  J. — Wherever  under  the  new  practice  an 
order  for  interrogatories  is  necessary,  the  interro- 
gatories wiH  be  gone  into  on  the  application  for 
the  order,  and  it  will  not  be  granted  as  of  course. 
These  interrogatories  may  be  unnecessary  after 
plea. 

Summons  adjourned  till  after  the  delivery  of 
the  statement  of  defence. f 

n. 

Carter  r.  Leeds  Daily  News  Company  and 

Jaokson.J 

This  was  an  action  of  libel,  and  the  defendants 
now  applied  to  strike  out  interrogatories  that  had 
been  dehvered. 

Tennant  (for  the  defendant  company). — These 
interrogatories  have  been  delivered  to  us  without 
an  order,  in  violation  of  Order  XXXI.,  Bule  4. 
I  therefore  aak  that,  as  regards  us,  they  may  be 
struck  out. 

LumUy  Smith  (for  the  defendant  Jackson)  cited 
Wilton  V.  BrigneU  and  Pitten  v.  Chatterhurg^  infra. 

Crompton  (for  the  plaintiff)  cited  Ramsden  v. 
Brearktfy  mpra. 


A  summons 
for  leave  to 
deliver  interrO' 
gatoriee  to  the 
officer  of  a 
defendant 
company  was 
a^'oumed  tiU 
after  the 
delivery  of  the 
Statement  of 
Defence^  on  the 
ground  that 
they  might 
then  prove  to 
be  unnecessary. 
Where  leave  is 
requisite^  the 
interroga' 
tories  may  be 
gone  into  on 
the  applica- 
tion for  it. 


Interrogatories 
delivered  to 
a  defefidant 
company 
without  leave 
under  Order 
XXXL, 
Rule  4,  will 
be  struck  out 
under  Order 
XXXI., 
Rule  6. 


*  See  under  Rule  5,  infra, 

t  Law  Times,  Kovember  27th,  1876  (Friday,  November 
l»th.)     Weekly  Notes,  lb. ;  Solicitors'  Journal,  lb, 
t  See,  also,  Bule  5,  infra. 


The  following  were  the  interrogatories  that  l«d 
been  delivered : 

"  Interrogatories  on  (bo  part  of  the  plaintiff,  to 
be  BKBwered  bj  an  ollii'er  of  the  Leeds  Dnily 
News  Company  (Limit<'il),  mid  by  the  defendani 
William  Lauries  Jackson. 

"  1.  la  the  defendant,  William  I>aiirie8  Jackson, 
the  editor  or  publisher  of  the  Leedt  Baily  JVeiet, 
and  what  position  doea  he  occupy  iu  respect  of  tLe 
said  newspaper  ? 

"2.  la  William  Laurii's  Jackson  ashoreholdw 
in  the  said  company  ? 

"3. 'Is  it  the  duty  oftho  said  Williitm  ILauries 
Jackson  to  exercise  a  supenisiiin  over  paragraphs 
i)f  the  nature  of  thoae  set  out  in  the  statement  of 
claim  ? 

"4.  Did  the  said  Williiim  Lauries  Jackson  write, 
or  have  anything  to  do  with  the  writing  of,  »ny 
and  which  of  the  para^aphs  mentioned  in  the 
Statement  of  Claim;  tiud,  if  not,  who  was  the 
writer  of  Buchpaxagraplirt,  und  of  each  of  them  ? 

"i.  Did  the  said  William  Lauries  Jacksun  see 
any  and  which  of  the  soid  paragraphs  before  they 
wore  inserted  in  the  ui'wspapor  or  before  the 
newspaper  was  published  or  circulated,  and  did 
ho  sanction  the  publiiatinn  of  tho  said  para- 
giapha,  or  of  any  and  wlii'Oi  of  ihom  ? 

■'  6.  By  whom,  and  iu  what  way,  were  the  said 
paragraphs  brought  to  the  oiHce  of  the  News- 
paper Company,  or  by  anyone  else,  and  whom  on 
their  account,  at  one  time,  and,  if  not,  when  they 
were  received  ? 

'  ■  1.  Were  the  numbers  uf  the  Itetls  Daily  Nnn 
of  the  13thAugust,  187.5.  l!)t!iAugust,  1875,  lOli 
Sept.,  1875,  and  the  numbers  of  the  Ltidt  DaHf 
News  containing  the  panigraph  eonimencing  with 
the  vord  "  Query,"  printed  and  published  by  tho 
Leeds  Daily  News  Comiiiiuy  (Limited)  or  by  the 
defendant  William  Lauries  Jackson,  or  by  both 
of  thdm? 

"  8.  Has  the  said  pompany,  or  has  the  eaii 
William  Lauriea  Jackso7i,  or  have  they  at  any 
time,  and  when,  had  in  their  or  hia  possession  or 
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eontrol,  the  original  writings  of  the  paragraphs 
mentioned  in  the  statement  of  claim,  or  any  letters 
or  documents  original,  or  copies  relating  to  the 
matter  mentioned  in  the  said  paragraphs  or  to 
the  subject  matter  of  this  action  ? 

"  9.  Have  you  any  and  what  objections  to  the 
production,  inspection,  and  copying  of  any  and 
which  of  the  said  writings  and  documents,  and 
where  and  in  whose  possession  and  control  are 
tiiey  now  ?  " 

ABCffTBAT.D,  J. — ^As  regards  the  first  interroga- 
toiy,  I  can  only  allow  the  plaintiff  to  ask  whether 
Jackson  is  the  publisher.  He  cannot  be  asked 
whether  he  is  the  editor.*  I  will  allow  the  second 
and  third.  The  fourth  and  fi^  must  be  struck 
out.  The  sixth  and  seventh  allowed.  The  eighth 
and  ninth  struck  out. 

All  the  interrogatories  struck  out  as  regards 
the  company.f 

EuLE  54 
I. 

This  was  a  summons  to  strike  out  interrogatories 
deliyered  by  the  plaintiffs  under  the  new  Acts,  and 
therefore  without  an  order,  in  an  actitm  upon  a 
contract  to  deliver  mUk  to  the  defendants.  The 
breach  alleged  in  the  first  count  of  the  de- 
claration was  non-delivery ;  and  there  was  a 
second  count  alleging  that  the  milk  supplied  was 
of  inferior  quality  to  that  contracted  for.  The 
interrogatories  chiefly  objected  to  were  as  follows : 
— "Who  skimmed  the  milk  that  was  supplied 
to  us?"  "Was  it  habitually  or  occasionally 
done  ?  "  &c. 

Lirsu,  J. — I  feel  it  is  quite  necessary  to  keep  a 
strong  hand  on  the  interrogatories  now.  I  was 
▼eiy  much  afraid  that  the  power  given  by  the  Act 
would  be  abused,  and  this  is  an  abuse.     The 

*  Compare  Satnsden  v.  BrearUy^  mpra. 
t  Weekly  Noie%y  January  16tli,  1876  (Saturday,  January 
BUk);  Law  Txme%^  lb.;  Solieitor^  foumal,  lb. 
X  See  also  under  Bule  4,  Carter  v.  Leeds  Daily  Newe  Co, 
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In  an  action 
for  delivery  cf 
milk  of 
inferior 
qttality 

interrogatoriee 
asking 
defendant 
who  skimmed 
the  milk  and 
how  often 
were  struck 
cut. 


'\ 


104 


REPORTS   OF   CASES 


Interrogatories 
deliver  id 
without  leav0 
in  an  action 
for  pch  allies 
brought  by  a 
coMfnon 
infornur 
were  ordered 
to  be  struck 
out,  by  analogy 
to  the  practice 
in  equity  not 
to  allow  dis- 
covery where, 
if  given,  the 
party 

interrogated 
would  be 
liable  to 
penalties. 


InterrO' 
gatories  de- 
livered 

without  leave, 
in  action 
under  old 
system,  struck 
out. 


intftrrogatorios  will  bo  disallowed  ;  and  the  costs 
are  to  be  the  defendants'  in  any  ©vent.* 

II. 

This  was  an  application  to  strike  out  interroga- 
tories that  had  been  delivered  under  the  Acts 
without  an  order,  in  an  action  for  penalties  brought 
under  the  102nd  section  of  the  Larceny  Act,  by  a 
common  informer.  Tho  object  of  the  interroga- 
tories was  to  discover  whether  the  defendant  had 
inserted  a  certain  advertisement  in  a  newspaper. 

H,  Cowie  for  the  defendant. — Discovery  is  never 
gdven  in  equity  in  an  action  by  a  common  informer. 
The  old  doctrine  of  equity  on  this  subject  is  laid 
down  in  Orm  v.  Crockford  (13  Price,  308),  which 
was  an  action  for  penalties  under  9  Anne,  c.  16, 
in  the  Court  of  Exchequer,  sitting  as  an  Equity 
Court,  and  where  it  is  laid  down  that  it  is  "con- 
trary to  the  humane  policy  of  the  law  "  to  allow 
discovery  where  it  would  subject  the  answering 
party  to  penalties.  Chadmck  v.  Chadwick 
(22  L.  J.  Ch.),  and  JSdmunds  v.  Greenwood 
(L.  Eep.,  10  C.  P.,  222)  are  also  in  point.  In  all 
works  on  discovery  in  equity  it  is  laid  down  that 
where  discovery  will  subject  the  answering  party 
to  a  penalty,  it  has  not  been  allowed  where  the 
object  of  the  plaintiff  is  to  recover  the  penalty. 

Lush,  J. — I  foresee  that  we  shall  have  more 
trouble  with  interrogatories  now  that  no  order  is 
necessary,  than  we  had  before. 

Interrogatories  ordered  to  be  struck  outf 

in. 

Interrogatories  in  an  action  under  the  old  proce- 
dure, that  had  been  delivered  without  an  order, 
were  struck  out  by  Lusn,  J.J 

♦  Solicitors^  Journal,  November  13th,  1876  (Monday, 
November  8th)  ;  Law  Times,  lb. 

t  Weekly  Notes,  November  27th,  1876  (ThuTsday, 
November  18th).  Zaw  Times,  lb.  Solicitors'  Journal,  lb. 
But  see  Per  Huddlestone,  B.,  Rale  12,  (IX.) 

{  Law  Times,  November  27th,  1876  (Monday,  November 
22nd) ;  Solicitors'  Journal,  lb. 
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This  was  a  summons  to  strike  out  interrogatories 
delivered  under  the  Supreme  Court  of  Judicature 
Acts  by  the  plaintiff  in  an  action  for  rent,  on  the 
ground  that  they  were  wholly  in  the  plaintiff's 
knowledge. 

Luan,  J. — The  statement  of  defence  is  not  yet 
dehvered,  and  you  cannot  know  what  is  material 
to  be  asked.  The  claim  is  a  perfectly  simple  one 
for  fire  quarters'  rent  alleged  to  be  due.  I  shall 
adjourn  this  summons  till  after  the  defence  is 
delivered ;  and  if  I  find  the  interrogatories  to  be 
unnecessary,  I  shall  strike  them  out  with  costs. 
Parties  must  be  taught  not  to  take  advantage  of 
the  provisions  of  the  Act  for  the  purpose  of 
increasing  costs,  t 

V. 

A  snmmons  having  been  taken  out  by  the  de- 
fendant in  an  action  for  breach  of  promise  of  mar- 
riage to  strike  out  interrogatories  as  to  means  (in- 
cluding one  as  to  the  settlement  made  by  the 
defendant  on  his  present  wife). 

QuAiK,  J,  — As  long  as  these  actions  are  allowed, 
and  the  defendant's  means  are  allowed  to  be  the 
measure  of  damages,  interrogatories  such  as  these 
are  pertinent,  and  will  be  allowed,  t 

VI. 

Wilton  v,  Bbigkell. 

This  was  an  action  for  libel  by  a  solicitor  in  Sun- 
derland against  the  publisher  of  the  Sunderland 
^ho.  The  present  sunmions  was  taken  out  to 
strike  out  certain  interrogatories  administered  by 
the  plaintiff  to  the  defendant.  From  interrogatory 
3 :  "  Was  not  the  passage  set  out  in  paragraph  3  of 

*  See  abo  under  Bule  4,  JSewetaon  v.  Whittington, 

t  Law  21m^,  November  27th,  1876  (Tuesday,  Nov.  23rd) 

StiieiUr^  JaunuU,  lb, 
X  L»o  TuneM^  December  Uth,  1876  (Saturday,  December 

4th) ;  Saieitort'  Journal,  lb. 


In  an  action 
for  rent  a 
summons  to 
strike  out  ths 
plaintiff's 
interrogatories 
was  a^umed 
till  after  the 
delivery  of 
the  statement 
of  defence^ 
on  the  ground 
that  they  I, 
might  then 
prove  to  be 
unnecessary.* 


In  an  action 
for  breach  of 
profnise  of 
marriage 
interrogatories 
as  to  the 
defendant's 
means  are 
pertinent 
and  will  be 
allowed, 
{per  Quainj  J.) 


In  an  action 
for  libel 
against  the 
publisher 
of  a  news- 
paper interro' 
gatories  were 
struck  out 


» 


• 
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asking  the 
defendant  if 
he  was  himself 
the  writer  of 
the  libel,  and 
also  asking 
to  whom 
the  libel 
applied,  if  not 
to  the  plaintiff. 


the  statement  of  claim  intended  by  the  defendant  to 
apply  to  the  plaintiff.?  If  not,  say  to  whom  ?"  the 
last  words  were  ordered  by  Qfain,  J.,  to  be  struck 
out.  Interrogatory  4  :  **  "Were  not  the  words  set 
out  in  paragraph  5  ?  "  &c.,  was  struck  out  as  repeti- 
tion. Interrogatory  8  :  "  Were  you  yourself  the 
writer  of  any  of  the  passages  mentioned  in  the 
statement  of  claim  ?  If  not,  who  was  ?"  was  also 
struck  out.* 


An  interro- 
gatory as  to 
documents 
cannot  now  he 
put  without 
leave.     The 
proper  course 
is  to  proceed 
under  Order 
XXXL, 
SuleU;    ' 
not  under 
Order  XXXI., 
Mule  I, 


VII. 
PiTTEN  V.    ChATTERBURG. 

This  was  an  application  to  strike  out  an  inter- 
rogatory. The  interrogatory  objected  to  was  the 
usual  one  as  to  documents. 

Warhurton  Pike,  in  support  of  the  summons. — 
Under  the  old  practice,  in  order  to  obtain  discovery 
of  documents,  an  afiQ.dayit  as  to  one  particular 
document  in  possession  of  the  other  side  was  neces- 
sary. When  there  was  a  difficulty  about  making 
that  affidavit,  a  practice  grew  up  of  inserting  an 
interrogatory  as  to  documents,  and  thus  obtaining 
discovery  ;  and  this  practice  was  found  so  conve- 
nient that  it  became  general.  Now  that  interro- 
gatories can  be  delivered  without  an  order,  I  con- 
tend that  that  interrogatory  should  be  no  longer 
allowed.  The  point  is  generally  important,  but 
especially  so  with  regard  to  actions  of  ejectment. 

jPotdter  shewed  cause. — "What  Mr.  Pike  ac- 
knowledges was  found  convenient  under  the  old 
practice  I  think  would  still  be  found  so. 

QuAiN,  J. — I  think  Mr.  Pike's  objection  is  im- 
answerable.  We  are  now  inquiring  whether  you 
have  to  get  leave  for  discovery,  or  can  get  it  without 
an  order.  My  opinion  is  that  you  have  not  the 
right  to  put  this  question  at  the  end  of  your  inter- 
rogatories without  first  getting  an  order. 

Interrogatory  struck  out.f 

♦  Weekly  Notes,  December  llth,  1876  (Friday,  December 
3rd)  ;  Law  Times,  lb, ;  Solicitors'  Journal,  lb. 

t  Weekly  Notes,  December  18th,  1876  (Wednesday, 
December  8th) ;  Law  Times,  lb.;  Solicitors'  Journal,  lb. 
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vin. 

Bakeb  v.  Nswtok. 

This  was  an  action  bj  a  principal  against  his 
agent  ifx  money  received.  The  defence  was  that 
the  tzansaction  in  question  was  not  entered  into 
by  de&ndant  as  agent.  The  present  application 
was  to  strike  out  interrogatories  that  hiad  been 
deliTeied  by  the  defendant  to  the  plaintiff. 

QuADT,  J. — ^I  would  allow  any  interrogatories 
that  went  to  prove  your  case ;  but  I  will  not  allow 
interrogatories  for  the  purpose  of  ah  airing  the 
plaintiff's  good  character.  I  shall  order  all  these 
inteticgatories  to  be  struck  out,  except  the  7th. 
Coets  to  be  costs  in  the  cause.* 


See  under  Bule  10. 

Bulb  10. 

This  was  a  summons  under  Bule  10  of  the 
XXXIst  Order  for  an  order  requiring  the  defend- 
ant, a  clergyman,  to  answer  further  an  interroga- 
toiy  in  an  action  for  slander.  The  statement  of 
cLum  alleged  that  the  defendant  had  been  going 
about  Bock  Ferry,  where  the  plaintifiTs  father  re- 
sided, stating  that  the  plaintifT  had  been  inhibited. 
The  statement  of  defence  was  a  denial  of  this 
statement.  The  interrogatory  in  question  was  as  to 
whether  the  defendant  had  or  had  not  been  going 
about  Bock.  Ferry  making  this  statement.  The 
defendant's  answer  to  this  was  as  follows  :  '*  lam 
adyiaed  and  believe  that  the  plaintiff  is  not  en- 
titled to  this  discovery,  and  therefore  I  object  to 
answer."  It  was  submitted  on  behalf  of  the  plaintiff 
tkat  the  only  mode  of  taking  such  an  objection 
was  by  applying  under  Order  XXXL»  Bule  5,  to 
strike  oat  die  interrogatory.  For  the  defendant  it 
was  contended  that  it  was  open  to  him  to  apply  to 

*  lofp  Time9t  Janoftiy  1st,  1876  (Monday ,  Becember  20th, 
IS75);  Soiicitari^  Journal,  lb.;  WecMy  Note$^  Jan.  16th, 
1876. 

8 


In  an  action 
by  a  prinnpai 
M^ainH  his 
agmtfor 
money 
reeeivedy  ta 
which  the 
defence  woe 
a  traverse  of 
the  agency, 
the  defendants 
interrogatoriee 
which  went  to 
shake  the 
plaintijir  s  good 
character  wert 
struck  out. 


In  an  action 
for  slander  the 
defendant 
objected  to 
answer  an 
interrogatory 
(as  to  whether 
he  had  been 
using  the 
slandereue 
words  attri' 
buted  to  him) 
on  the  ground 
that  he  was 
**  advised y  and 
believed  that 
the  plaintiff 
wasnot  entitled 
to  this  dis- 
covery,**    The 
defendant  was 
ordered  to 
answer 


\ 


furthir.    Re 
whould  have 
applied  to 
strike  out  the 
interrogatory. 


■A  tUMnottB 
must  be  taken 
out  at  eham» 
here  under 
Order  XXXI., 
Rule  12, 


In  actions 
begun  be/ore 
1st  Noveftiberg 
1876,  an 
order  for  dis^ 
eovery  of 
documents  can 
only  be 
obtained  on 
t^fidapit. 
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Strike  out  the  interrogatory  under  tlie  last-men' 
tioned  Bule,  or  to  take  th.e  course  he  had  adopted  in 
the  present  instance  of  stating  Lis  objection  in  his 
affidavit  in  answer  under  Bule  8  of  the  same  Older. 
It  had  been  clearly  laid  down  that  no  interroga- 
tories were  allowed  in  actions  of  slander. 

QuAUff,  J.— I  think  the  8th  Eule  of  this  Order 
applies  only  to  cases  of  objection  on  the  ground 
that  the  answer  would  criminate  the  defendant 
The  proper  cotirse  to  have  taken  in  this  case 
would  have  been  to  have  applied  to  strike  out  the 
interrogatory.  But  even  if  Bule  8  could  be  held 
to  apply  to  such  an  objection,  the  mode  of  stating 
it  here  would  not  be  sufficient.  Order  few  further 
answer.* 

Bulb  12, 

I. 

Under  the  1 2th  Bule  of  the  XXXIst  Order  an 
order  will  not  be  given,  as  of  course,  but  a  sum- 
mons must  be  taken  out.f 

n. 

An  application  was  made  to  the  Judge  under 
Order  XXXI.,  Bule  12,  for  an  order  for  discovery 
of  documents.  The  declaration  had  been  delivered 
before  November  1  [1875]. 

Lush,  J. — ^The  old  practice  is  to  go  on  imtil  the 
close  of  the  pleadings  in  actions  begun  before  the 
Act  came  into  operation.  An  affidavit  is,  there- 
fore, necessary  in  this  case. 

No  order.  J 


An  order  for 
the  discovery 
eff  docum9n*j9 


m. 

An  order  for  discovery  of  documents  under  the 
new  Acts,  includes  documents  that  have  been  in 

•  Weekly  Nbtesy  December  4th,  1875  (Wednosday, 
November  24th) ;   Law  Times,  lb.;  Solicitors*  Journal^  lb. 

t  Solicitors*  Joumaly  November  13th,  1875  (Friday,  Nov. 
5th) ;  Law  Tifnes,  Ib^ 

X  Law  Times,  November  13th,  1875 ;  Solicitors'  Journal^  Ik, 
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the  power  of  the  opposite  party ;  under  the   old  now  inehtdea 
system,  the  order  related  only  to  documents  then  document* 
in  his  possession  or  power,  and  interrogatories  /<>^f^y  *»  ^^ 

-j.T_  J  X  xi-   x-L    J  J  party  8  power y 

were  necessary  with  regard  to  any  that  had  ceased  ^„^  lohiek  have 

to  be  60.     Per  Lttbh,  J.*  ceased  to  be  bo. 


•I 


> 


IV. 

In  an  action  of  ejectment,  a  summons  had  been 
taken  out  for  discovery.  The  nature  of  the  docu- 
ments of  which  discDvery  was  sought  was  not 
kuovn.f 

Lush,  J. — Then  I  certainly  shall  not  make  the 
order.  The  new  Acts  did  not  intend  to  abolish 
these  speculative  siunmonses  by  doing  away  with 
the  affidavit.  I 

V. 

This  was  a  summons  for  discovery  in  an  action 
for  HbeL  The  alleged  lib€)l  was  a  charge  of 
violent  conduct  by  a  landlady  contained  in  some 
letttfs  to  the  Orimsby  News.  The  discovery  sought 
was  of  the  original  letters  containing  tlie  alleged 
libel-  On  the  affidavit  being  held  to  be  insuffi- 
cient, it  was  contended  by  the  plaintiff  that,  as  the 
pleadings  were  complete,  he  was  entitled  under 
the  Supreme  Court  of  Judicature  Acts  to  an  order 
without  any  affidavit. 

Lush,  J. — The  new  rule  certainly  goes  far  be- 
yond the  old  j  as  it  not  only  dispenses  with  an 
affidavit,  but  would  require  the  defendant,  if  he 
has  not  got  the  letters,  to  state  what  he  has  done 
with  them.  I  will  adjourn,  to  enable  the  other 
side  to  bring  another  affidavit.|| 


In  an  action 
of  Qectment  a 
discovery  of 
unknown 
documents  was 
refused  (per 
Lusky  J.J 


In  an  action 
of  libel  the 
defendant 
musty  if  he 
has  not  got 
the  original 
letters  contain' 
ing  the  alleged 
libely  state  in 
his  affidavit 
what  he  has 
done  with 
them. 


■ 

\ 

I 

I 


•  Lav  Times,  November  20th,  1876  (Friday.  November 
12th)  ;  SolieUor^  Journal,  lb. 

t  Compare  Rule  12,  XL,  p.  112. 

;  Law  Times,  November  20th,  1876  rWedneaday,  Nov. 
17tii) ;  but  Bee  No.  VI.  supra. ;  Solicitor^  Joumal,  lb. 

I  Law  Timet,  November  27th,  1876  (Thursday,  Nor, 
18th)  ;  SolieUori  Journal,  lb. 
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TheordiBr 
for  an  affidavit 
of  doetwients 
will  be 

granted  tDith" 
out  any  atatO" 
ntsnt  of  their 
nature,    (Ter 
Quain,  J.J 

An  appliea^ 
tion  by  a 
defendant  for 
em  qfidavit 
of  doeument* 
by  theplainm 

foreigner,  wae 
refused;  in 
the  event  of 
theplaintvf 
not  giving 
notice  of 
trial,  the 
application 
to  be  renewed^ 


In  an  action 
by  a  landlord 
against  his 
tenant  on  a 
lease  an  order 
for  a  discovery 
of  documents 
is  now  given 
as  a  matter 
of  course.  (Fer 
Qt*ain,  J.) 

Itisnowinthe 
discretion 
of  the  Judge 


VI. 

The  order  for  affidavit  of  doeumenta  will  Be 
granted  as  a  matter  of  course,  without  reqiiirinR 
the  applicant  to  state  what  is  the  nature  of  the 
documents  which  the  other  party  has  in  his  pos- 
session.   Per  Qttain,  J.* 

vn. 

This  was  an  application  by  a  defendant  for  an 
affidavit  of  documents.  On  behalf  of  the  plaintiff 
it  was  urged  that  the  order  should  not  in  tibis  ca8& 
be  given,  as  the  plaintiff  resided  in  Sweden,,  and 
the  object  was  to  throw  him  over  the  present 
sittiixgs.  He  had  paid  money  into  court.  On 
behalf  of  the  defendant  it  was  stated  that  no  notioe 
of  trial  had  yet  been  given. 

Qtjain,  J. — ^I  will  certainly  not  allow  the  plain- 
tiff,  a  fore%ner,  to  be  thrown  back  by  this  sum- 
mons. If  he  does  not  give  notice  of  trial  for  tliese- 
sittings,  the  defendant  eau'come  back. 

No  order.f 

vrri. 

On  an  application  for  an  order  for  disooveiy  of 
documents,  the  objection  was  taken  that  the  action 
was  one  by  a  landlord  against  his  tenant  on  a 
lease,  and  that,  therefore,  no  discovery  oould  bo- 
required  by  the  plaintiff. 

Qfain,  J. — ^This  order  is  now  given  as  a  matter 
of  course.  $ 


Society  of  Apothegabibb  v,  NorrmeHAM. 

The  above  action  was  one  for  penalties,  under 
the  Apothecaries'  Act,  for  carrying  on  business  as 

•  Weekly 'Notes,  December  4th,  1875  (Friday,  November 
26th) ;  Law  Times,  lb. ;  Solicitors'  Journal,  lb.  ;  but  see  No. 
IV .  si»pra  and  XI.  infra, 

t  Law  Times,  December  4th,  1875  (Wednesday,  De- 
cember let) ;  Solicitors'  Journal,  lb. 

X  Weekly  Notes,  December  18th,  1875  (Wednesday^ 
Deeembttr  8th} ;  Law  Times  lb, ;  Solidtor^i*  Journal^  Jb* 


I-  • 


T^ 
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«  cbemist  without  being  duly  licensed.    An  appli-  *'  ^^^!**^ 
nation  for  discovery  of  documents  by  the  plaintiffs  aUeoverv  of 
had  been  refused  by  Master  G.  FoUock,  and  that  doeummtB  in 
decision  was  now  appetded  against  an  action  for 

Glytiy  for  the  plaintiffs,  argued  that  as  interro-  P^^*^*^ 
gatories  were  allowed  in  actions  of  libel  to  prove 
the  Hbely  which  was  a  punishable  offence,  dis- 
<»yeiy  should  be  allowed  in  actions  for  penalties. 

i2M0,  for  the  defendant^  relied  upon  the  recog^ 
msed  practice  in  equity,  and  upon  «  decision  of 
Mr.  Justice  Lush,  refonng  discovery  in  an  action 
for  penalties.* 

HuDDLESTON,  B. — It  is  quito  clear  ^tom.  the  case 
of  Biekfori  v,  Barcy  (L.  Kep,  1  Ex.  864),  that  I 
have  the  power  to  grant  discovexy  in  this  action^ 
it  is  a  question  of  discretion.  That  being  so,  i 
shall  in  this  ease,  in  exercise  of  n\y  discretion, 
allow  discovery. 

Master^s  decision  reversed.  Order  lor  dis^ 
€overy.| 

X, 

Mosmr  v.  The  Westehk  Ooaz.  akd  ^on 

Company. 

This  was  an  application  for  discovery  by  the 
defendants  in  an  action  for  half  a  year's  rent.  A 
question  arose  whether  the  defendants  were  not 
now  entitied  to  the  order  as  a  matter  of  course. 

BuDDLESTOK,  B. — ^There  must  be  some  slight 
grounds  shown ;  but  I  have  always  thought  that 
the  fullest  opportunities  of  discovery  of  every  kind 
fihould  be  given ;  and  the  Act  has  now  abolished 
the  necessity  of  an  affidavit  for  discovery,  and  of 
«&  order  for  interrogatories. 

For  the  defendants  it  was  then  stated  that  dis- 
covery was  desired  of  receipts  of  rent,  <S^,  and  the 
Drder  was  then  given.f 

*  Reported  mtpra^  Rule  5,  II. 

T  We$k^NoUt,  December  26th,  1876  (Wednesday,  Dec. 
ISth);  Law  Time;  lb, ;  Solicitors*  Journal,  lb, 

t  Weekly  Notes,  December  26th,  1875  (Thursday,  Decern-^ 
Ikt  16th}  ;  Law  Timet,  lb.;  Holieitots*  Journal,  lb. 


In  an  aelum 
for  half  a 
year's  rent, 
some  slight 
grounds  must 
be  shown  for 
discovery  of 
receipts  of  rent, 
^.,fper 
Wuddleiton,B,f 
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In  an  action 
of  eject  men  t 
discover j/  of 
the  plaintiffs 
title  deeds  will 
not  be  ordered 
unless  the 
defendant  can 
show  that  the 
documents  are 
relevant  to  his 
ease  (per 
Lifullei/f  J.) 


In  an  action 
begun  bfifore 
the  1st  Nov.f 
1875, Am* 
eontinmd  after 
that  date,  t/te 
ajfidavit  of 
docmneuCs 
must  be  in 
accordance 
with  Form  9 
of  Appendix 
i?. 


In  an  action 
of  ejectment 
inspect  io^i  of 
private 
nwmoranda  of 
statements 
made  by  the 
defendant  as 


XI. 

An  application  for  discovery  was  made  by  the 
defendant  in  an  action  of  ejectment.  On  behalf 
of  the  plaintiff  it  was  objected  that  inspection  liad 
already  been  offered  of  the  only  two  deeds  that 
were  relevant.  The  old  rule  was  that  the  defend- 
ant in  ejectment  could  not  see  the  plaintiflTs  title 
deeds.  The  defendant  was  mortgagor,  and  the 
plaintiff  mortgagee. 

LiNDLEY.  J. — ^The  defendant  is  not  entitled  to 
see  documents  that  are  not  relevant  to  his  case; 
unless  he  can  show  me  what  he  wants,  I  shall 
not  make  the  order.  I  do  not  understand  what 
he  can  want  to  see  excopt  the  mortgage  deeds. 
No  order,  without  prejudice  to  a  future  appHcar 
tion.*- 

An  application  was  made  for  an  order  for  a 
further  affidavit  of  documents.  It  was  submitted 
that  the  affidavit  being  in  the  old  form  was  insuffi- 
cient ;  but  on  the  other  side  it  was  contended  that 
as  the  order  was  issued  on  the  12th  June,  [1875], 
the  old  form  of  affidavit  was  sufficient.  The 
affidavit  had  not  been  filed  till  after  1st  Not. 
[1875]. 

QuAiN,  J.,  ordered  the  affidavit  to  be  amended, 
according  to  Form  9,  Appendix  B.,  within  a  week.f 

EULE    18. 

Mattock  ».  Heath. 

This  was  an  application  under  the  Act  for  an 
order  for  inspection  of  documents,  and  a  cross  sum- 
mons had  been  taken  out  bv  the  other  side  for  the 
same  purpose.  The  action  was  one  of  ejectment, 
and  the  matter  was  originally  in  the  Court  of 
Chancery.    The  defendant  claimed  to  be  heir-at- 


♦  Law  Times,  Jamiarv  8th,  1 876  (Tuesday,  January  4th) ; 
Solicitors'  Journal,  lb.     See  Rulo  12,  IV.,  p.  109. 

I  /r<rrA/y  AWr*,  IVcombor  11th,  1875  (Monday,  Dcecm- 
)M)c6th) ;  Solicitors'  Journal,  lb. ;  Law  Times,  lb. 
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law  to  an  estate  of  which,  the  last  oMner,  Mr. 
Scarth,  died  intestate,  as  being  his  cousin.  Malins, 
V.C.,  had  dismissed  the  plaintiff's  bill,  and  left 
him  to  bring  his  action  of  ejectment  at  common 
law.  The  defendant  was  in  possession.  The  docu- 
ments asked  for  were  certain  pedigrees,  and 
letters  between  the  defendant  and  intestate. 

Finkiy  for  the  plaintiff. — ^Letters  that  have 
passed  between  the  defendant  and  intestate  ad- 
mitting, as  defendant  alleges,  the  relationship  be- 
tween them,  are  relied  upon  by  the  defendant, 
and  therefore  we  are  entitled  to  see  them.  We 
say  that  if  we  see  them  we  shall  be  able  to  prove 
that  he  was  no  relation  at  all. 

Lord,  ecntrcb. — ^My  Mend's  case  is  that  the  in- 
testate's name  was  ^carf,  ajid  not  Scarth.  The 
action  was  ripe  for  trial  at  the  sittings  after  last 
Trinity  Term,  and  the  record  was  withdrawn  by 
plaintiff,  who  has  seen  everything  we  have. 

IhUaif, — Jj^  defendant's  bill  of  <}06ts  he  admits 
having  pedigrees. 

Lush,  J. — ^Here  it  is  alleged  that  you  have  seen 
both  the  letters  and  the  pedigrees;  I  will  adjourn 
till  to-morrow  to  enable  you  to  get  an  affidavit* 

Mattock  v.  Hkatb. 

On  the  adjourned  summons  coming  on,  Finlay^ 
for  the  plaintiff,  put  in  an  affidavit,  which  stated 
that  it  appeared  £rom  the  bill  of  costs  that  the 
defendant  has  in  his  possesion  notes  taken  by 
Mr.  Boe  of  statements  made  by  the  defendant  re- 
lating to  the  descent  of  the  family,  and  said  :  Those 
notes  are  the  documents  of  which  we  desire  dis- 
«oveiy,  and  I  submit  that,  at  all  events  under  the 
Act,  we  are  entitled  to  an  order. 

Lush,  J. — Does  the  Act  give  wider  powers  of 
discovery  than  were  in  existence  previously  ?  It 
certainly  dispenses  with  an  affidavit,  but  that  only 
in  the  discretion  of  the  Judge.  You  are  not  en- 
titled to  discovery  except  of  documents  that  you 


to  the  relation^ 
ship  which  he 
alleged  to 
exist  between 
the  late  owner 
of  the  pro- 
perty (who 
died  intestatej 
and  himself 
was  refused  bf 
the  Judge  at 
chambers. 


/    fTeckiy  Notes,    November     20th,     1875    (Thursday, 
Xovember  12th);  Law  Times ^  lb.  ;  Solicitors^  Journal:,  Jk. 
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would  have  s^primd  facie  right  to  inspeot.  This  is 
a  mere  memorandum  made  by  or  on  behalf  of  the 
defendant.  Oan  you  claim  to  see  private  memo- 
randa written  by  the  opposite  party  for  his  plea- 
sure or  convenience  ?  llie  plaintiff  and  the  de- 
fendant do  not  claim  here  from  a  common  ancestor; 
but  are  at  issue  upon  the  question  who  was  the 
father  of  the  intestate. 

Fifday, — It  may  be  a  most  material  element  in 
the  plaintiff's  case  that  the  defendant  has  at  dif- 
ferent times  made  different  statements  with  regard 
to  the  nature  of  his  relationship. 

Lush,  J. — I  can  make  no  order.  Both  sum- 
monses are  dismissed  with  costs.* 


In  an  action 
begun  under 
theoldpraetiee, 
Zushf  /., 
refused  to 
aUoto  the 
plaintiff  to 
proceed  under 
the  new 
practice  when 
the  object  was 
solely  to 
enable  him  to 
strike  out  the 
defence  for 
default  in 
answering 
plaintiffs 
i  nterrogatories; 
but  gave  the 
defendant 
a  week  more 
in  which  to 
answer. 


HrLE  20. 
Ia. 

TwYCKOBS  V,  Grant  and  others. 

This  was  an  application  to  continue  the  action 
according  to  the  ordinary  course  of  the  High  Court 
of  Justice. 

BremneTy  in  supporting  the  application,  stated 
that  this  was  an  action  brought  against  Baron 
Grant  and  two  other  defendants,  named  dark 
and  Fur ''hard,  for  issuing  a  fraudulent  prospectus. 
The  reason  for  the  application  was  that  seveoral 
orders  had  been  obtained,  calling  upon  Grant  to 
answer  these  interrogatories,  but  he  had  taken  no 
notice  of  any  of  them.  If  this  application  were 
granted,  the  plaintiff  would  be  able  to  avail  him- 
self of  ilie  provision  for  striking  out  the  defence  on 
failure  to  answer  interrogatories,  instead  of  pro- 
ceeding by  the  old  and  often  ineffectual  system  of 
attachment. 

Webster y  for  the  defendant  Grant,  stated  that  the 
reason  that  the  interrogatories  had  not  been  yel 
answered  was  that  Mr.  Morris,  BarooL  Grant's 
solicitor,  went  to  America  in  reference  to  the  Erie 


•  Weekly  Notes,  November  201h  (Friday,  Kovember  12th); 
Law  TinieSy  lb.;  Solicitors'  Journal ^  lb. 
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Bailwajy  and  has  not  jet  oome  back.     We  are 
willing  to  give  them  answers  within  a  week. 

Lush,  J. — Then  I  shall  not  give  the  direction 
asked  for.  If  I  had  done  so,  I  should  only  have 
struck  out  the  defence  in  the  last  resort* 

Ib. 
TwTCBoss  V.  Gbant  and  anotheb. 

As  Baron  Grant  had  not  complied  with  the 
carder,  the  application  was  now  (a  fortnight  later) 
renewed.  On  behaK  of  the  defendant  the  affidavit 
is  answer  was  piroduced,  but  it  had  not  yet  been 
filed. 

QuAiK,  J. — ^I  never  heard  of  such  firight^  pro- 
crastination. The  power  given  by  the  Act  was 
inserted  expressly  to  meet  the  case  of  such  pro- 
crastinators  as  the  defendant.  I  will  make  the 
order  to  strike  out  his  defence  unless  he  files  his 
answer  within  twenty-four  hours.  Costs  of  this 
application  to  be  paid  by  defendant  Ghrant.t 

n. 

This  was  an  appeal  from  a  decision  of  one  of 
the  Masters,  reusing  to  dismiss  an  action  for  want 
of  prosecution.  An  order  for  discovery  had  been 
made  on  2nd  November,  1875,  directing  the 
plaintiff  to  file  his  affidavit  in  four  days ;  subse- 
quently, two  days  more  were  given  him,  but  he 
had  failed  to  comply  with  the  order.  The  present 
smnmons  was  then  taken  out.  On  the  other  side 
it  was  said  that  they  were  now  ready  to  comply 
with  the  order. 

Lush,  J. — I  have  not  yet  granted  an  application 
of  this  kind ;  nor  shall  I  do  so  when  the  parties 
Tsally  intend  to  answer.  This  is  a  highly  penal 
proTision,  and  only  to  be   exercised  in  the  last 


Same  ease. 
A  fortnight 
mor$  having 
elapted  and 
defendant 
having  failed 
to  answer  y 
Quain,  J. 
ordered  the 
defence  to  be 
struck  out 
unless  the 
defendant 
answered 
within  24 
hours. 


Order  XXX 
Mule  20, 
enabling  the 
Judge  at 
chambers  to 
dismiss  the 
action  for 
want  of 
prosecution  or 
strike  out  the 
defence  for 
failure  to 
anstoer 

interrogatories 
is  a  highly 
penal  enacts 
ment  and  only 
to  be  exereisecf 


I 


•  Weekly  Notes,  Nc^ember  20th,  1876  (Wednesday ,  Nov. 
IWi) ;  Lmo  Times,  Ib. ;  Solicitors^  Journal,  Ib. 

•  Weekly  Notes,  December  4th,   1876    (Wednesday,  No- 
'Wttber  24tii) ;  Law  Times,  lb.;  Solicitors*  Journal,  lb. 
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in  the  last 
resort. 


Where  differ- 
ences had 
arisen  between 
the  real  and 
nominal  de- 
fondants  and 
it  became 
necessary  to 
have  two 
solicitors  for 
the  defonee 
instead  of  onsy 
the  Judge  at 
chambers  re- 
fused  to  strike 
out  the  defence 
for  failure  to 
answer  the 
plaintiff^s 
interrogatories , 
but  gave  the 
defendants  a 
week  more  in 
which  to 
answer. 

Where  a 
feigned  issue 
was  directed 
to  try  whether 
there  was  a 
specific  agree- 
ment  between 
the  parties 
that  tlie 
plaintiff,  a 
deceased 
solicitor's 
representative. 


resort.'  With  regard  to  the  costs  of  this  sanunong, 
I  should  have  been  inclined  to  make  them  tlie 
defendant's  in  any  event ;  but,  as  the  Master  has 
decided  that  they  should  be  costs  in  the  cause,  and 
it  is  the  principle  of  the  Act  that  costs  should  not 
be  the  subject  of  an  appeal,  I  shall  make  no 
order.* 

m. 

This  was  an  action  for  breach  of  an  agreement 
to  allow  the  plaintifPs  to  use  certain  waste  lands 
for  the  purpose  of  draining  docks  belonging  to 
them.  An  order  for  discovery  of  documents  had 
been  made  on  the  14th  July,  1875,  and  not  com- 
plied with  ;  the  plaintiffs  now  asked  to  strike  out 
the  defence.  On  the  other  side  it  was  stated  that 
difiPerences  had  arisen  between  the  real  and  the 
nominal  defendants,  that  the  same  solicitor  had 
previously  been  acting  for  both  parties,  and  that 
a  change  had  consequently  become  necessaiy; 
and  that  it  was  owing  to  this  that  the  delay  had 
occurred. 

Lush,  J. — Then  I  give  you  a  week  more. 

IV. 

SCARTH  r.  WiLLIAMS.t 

This  was  a  feigned  issue  directed  by  the  Master 
of  the  Rolls  to  try  the  question  whether  there  was 
an  agreement  between  the  parties  that  the 
plaintiff,  who  was  the  administrator  of  his  brother, 
a  solicitor,  should  only  charge  the  defendant  costs 
out  of  pocket.  The  alleged  date  of  the  agree- 
ment was  10th  Dec,  1866.  On  the  28th  ult.  an 
order  had  been  made  upon  the  plaintiff  for  dis- 
covery of  documents ;  this  not  having  been  com- 
plied with,  on  the  12  th  inst.,  a  peremptory  order 
was  made  by  Master  Manley  Smith,  calling  upon 
the  plaintiffs  to  answer  by  the  following  day.   On 


♦  Weekly  Notes,  November  20th,  1875  (Friday,  Nov. 
12th):   Law    Timcs^  Ih. ;  Solicitors^  Journal^  lb. 

t  Wetkly  Xott'Sy  November  20th,  1876  (Tuesday,  November 
16th)  ;    Law  Times,  lb. ;  Solicitor  $  Journal,  lb. 
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the  Idth  inst.,  that  order  was  postponed  by 
Blacebitbx,  J.,  and  the  following  day  an  affidavit 
of  documents  was  filed  by  the  plaintiflF.  The 
present  summons  to  dismiss  the  action  for  want 
of  prosecution  was  then  taken  out  by  the  de- 
fendant on  the  ground  that  in  this  affidavit  there 
was  no  mention  of  any  document  in  the  suit  of 
Shoolhred  V.  JFiUtatns,  which  lasted  from  August 
1866,  down  to  1872,  and  which  was  the  most  im- 
portant suit  in  the  business  of  Francis  Scarth, 
deceased,  although  the  plaintiff  had  made  an 
affidavit  in  Chancery  that  he  had  dociiments  in 
that  suit.  These  facts  were  stated  in  an  affidavit 
which  was  put  in.  On  the  other  side  it  was  stated 
that  they  had  set  out  in  the  affidavit  every  letter 
vhich  they  had  ever  had  from  the  deceased, 
Scarih. 

Lush,  J. — How  do  the  documents  in  Shoolhred 
f .  Williams  relate  to  the  matter  now  in  question  ? 
In  truth  the  defendant  does  not  know  whether 
thej  do  or  not  till  he  sees  them.  There  is  a 
spedtic  agreement  alleged  here,  and  theee  letters 
cannot  be  material. —  No  order.* 


ORDER  XXXIV. 

EULE    2. 

This  was  an  application  for  a  special  case  to  be 
sUted  under  Order  XXXIV.,  Rule  2.  The  action 
was  one  of  trover  against  the  South  Western 
Bailway  Company.  Goods  in  packing  cases  were 
sent  to  Wooley  pid  the  South  Western  Railway  ; 
when  they  arrived  at  Twickenham,  where  the  con- 
ngnee  lived,  he  was  unable  to  pay  the  charges, 
and  the  company  kept  the  cases.  It  was  stated 
in  defendants'  affidavit  that  the  consignee  on 
being  told  that  the  goods  were  at  the  station,  said 
that  he  could  not  take  them  at  present,  but  it  was 
of  no  consequence  as  they  contained  pieces  of 


should  only 
charge  the 
(hfendant 
costs  out  of 
pocket,  an 
application 
to  dismiss  the 
action  for  want 
of  prosecution 
in  not  dis' 
covering  docu' 
mentsin 
another  suit, 
in  tohieh  the 
deceased  teas 
engaged,  was 
refused. 


> 


In  an  action 
of  trover 
against  a  rail- 
way company, 
for  goods  in 
packing  cases 
detained  by 
the  company, 
the  question  at 
itsue  was 
whether  notice 
had  or  had  not 
been  given  to 
the  consignee 
before  the 


•  We€kly   Notes,     November    27th,     1875    (lliursday, 
Kovember  18th) ;  Law  Titncs,  Jb.;  SolicUmi  Journal,  lb. 
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property  wm 
detain^.  Held 
that  the  que*' 
tion  was  one 
of  fact  for  a 
Jury,  and  the 
Judge  at 
chambers  de- 
clined to  direct 
any  question 
of  laic  to  be 
raised  by 
special  case, 
under  Order 
XXXIV., 
Rule  2,  before 
trial. 


A  District  Meg- 
istrar  has  no 
power  to  issue 
a  judgment 
summons. 

To  enable  a 
District 
Hegistrar  to 
refer  any 
matter  to  a 
Judge,  a  mm*- 
mens  must 
previously 
have  been 
issued  to  the 
other  side  to 
appear  jbefore 
the  District 
Registrar. 


marble.  The  plaintifrB  caae  was  that  the  goods 
were  stopped  in  transitu  without  notioe  to  the  con- 
signee. The  defendants'  case  was  that  immedi' 
atelj  on  the  goods  arriying  at  Twickenham  notice 
was  given  to  the  consignee. 

Lush,  J. — It  must  go  to  a  jury.  If  there  ms 
any  doubtful  point  of  law  the  case  would  be 
different.  You  dispute  the  time  when  the  goods 
arrived  and  their  value.  The  legal  liabihty  de- 
pends on  facts  that  must  be  tried  before  a 
jury.* 

OBDEB  XXXV. 

Bttls  1. 

See  Lthoh  r.  The  Ovsbssai.  Ooai.  Compaiit, 
reported  under  Order  XVI.,  Bule  10,  supra. 

Btjle  4. 
L 

On  appearance  to  a  judgment  summons,  issaed 
by  the  District  Begistrar  of  Preston. 

QuAiN,  J.,  declined  to  hear  the  parties,  on  the 
gpx)und  that  the  District  Begistrar  had  no  power 
to  issue  a  judgment  summons.t 

n. 

A  defendant  having  appeared  in  person  before 
a  District  Begistrar  and  given  an  illueoiy 
address,  the  plaintiff  had  applied  to  the  District 
Begistrar  for  leave  to  sign  judgment;  and  the 
matter  had  been  referred  by  the  District  B^istrtr 
to  the  Judge. 

Qtjaik,  J. — A  District  Begistrar  cannot  refer  to 
the  Judge  under  Bule  6  of  Order  XXXY.,  unless 
a  summons  has  been  taken  out  calling  upon  the 
other  side  to  appear  before  the  District  Begistrar. | 

*  Weekly  Notes,  NoTcmber  13th,  1875  (Monday,  Nor. 
8th) ;  Solicitors'  Journal^  lb. ;  Law  Times,  lb. 

t  Law  Times,  December  11th,  1876  (Tuesday,  December 
7th)  ;  Solicitors*  Journal,  lb. 

X  Weekly  Notes,  December  18th,  1876  (Friday,  Deoembtf 
1 0th)  ;  Law  Times,  lb. ;  Soiieitors'  Journal,  lb. 
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Order  XXXV.,  Bule  7,  expressly  allows  an 
^peal  from  a  District  Eegistrar  in  respect  of  a 
matter  in  which  he  had  jurisdiction  only  by  con- 
flent;    but   there   is  no   similar  provision   with  _ 

f^;ard  to  appeals  from  a  Master,*   apparently  jiii-i8dietio» 
from  an  oversight.     Per  Qxsais,  J.f  only  hy 

contents 


There  ie  no 
appeal  from  a 
Matter  in 
matter*  over 
which  he  Kaa 


OEDEB  XXXVL 
Bule  1. 

The  appUcation  in  this  case  was  made  by  the  de- 
fendants in  the  action  for  the  breach  of  a  contract  to 
supply  milk,  and  the  Master  had  refused  to  change 
the  venue  from  Middlesex  to  Wiltshire.  This  was 
in  appeal  from  that  decision.}  The  defendants' 
affidavit  stated  that  they  resided  in  Wiltshire,  that 
the  cause  of  action  arose  there,  that  a  question 
would  arise  as  to  local  custom  with  regard  to  the 
sale  of  milk,  and  that  the  application  was  not  made 
far  the  purpose  of  delay. 

QuAiN,  J.  — It  is  quite  immaterial  where  the  de- 
fendants live.  Speedy  trial  is  the  rule  in  these 
4aj8,  and  I  cannot  allow  the  def eAdants  to 
poetpone  the  trial  of  this  case  from  January  to 
MaicLII 

Bule  6. 
L 

MiLIBSICJH  V,  LlOTD's^ 

This  was  a  summons  taken  out  by  the  defend-  in  an  action 
ante  calling  upon  the  plaintiff  to  show  cause  why  for  libels  to 
all  farther  proceedings  in  the  action  should  not  be  ^^*^^ 

♦  See  Order  LIV.,  Rule  i. 

t  Wttkly  Notes,  December  11th,  1876  (Tuesday,  Dec. 
Tfh)  ;  Law  Times,  lb, ;  Solicitors*  Journal,  Id, 

1  See  Older  LIV.,  Hole  4. 

iLnp  Tmes,  December  11th,  1875  (Tuesday,  De- 
conber7th);  Solicitors*  Journal,  lb. 


Where  in  an 
action  for  not 
9%tpplying  milk 
the  defendants 
swore  that 
they  resided 
in  Wiltshire, 
that  the  cause 
of  action  arose" 
there  and  that 
evidence  of 
local  custom 
would  be  rC" 
quired,  the 
Judge  refused 
to  change  the 
venue  from 
Middlesex  to 
Wiltshire,  on 
the  ground 
that  it  would 
cause  delay. 


ivhynllfunliiT 


ri.il  nf  Oie 
tniilly,  and 
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according  to  the  new  procedure.  :n 

|iroc(-eding8  under  the  ordei-  tor 

ehould  not  be  stayed  until  Dit<>r 

issues  arising  upon  the  plea-  .1 

justification,  the  defendants   su 

nrder  the  Court  might  make  qk  t 

damages. 

MatAtw  appeared  to  support  tli 

/.  M'Leod  showed  cause. 

The  action  was  one  for  libel  rcliitiiig  tfi  policie 

■!■  w    fuUon-Bi- 

iiuilcTi^Titt'rs  at 

■n,   in  whiih  Ihe 

for  that  of  i'1%. 

■led.   At  tlietriiil 

>tatpd  tliat  tliB 

named 


of  insurance,  and  the  facts 
Vouchers  were  Iwd  before  tin 
Lloyd's  by  a  man  named  Gur 
sum  of  £I40  had  been  eubstit  nil 
(iuerra  was  prosecuted  and  ctmi 
ofGuorra  the  prosecuting  coii-i 
plaintiff  Milissich  and  anotli. 
Ghitaberti  had  conspired  with  tl 
niit  the  fraud.  A  report  of  the 
aad  circulated  in  me  form  < 
Lloyd's,  and  that  report  contaim  ■ 
alluded  to,  which  was  the  allpgi 
fondants  {deaded  not  guilty,  niu 
order  had  been  obtained  by  thf 
mission  to  issue  for  the  examimii 
sons  at  Venice. 

Matheu!. — The  interrogatorir- 
til  character.  The  ground  of  1 
tliat  the  question  of  damage  >t 
tie  question  of  fact,  and  that  Ih 
fitre,  applies.  Let  us  ascertain 
libel  at  all  before  we  go  in  I 
damages.  The  interrogatories  t 
simply  to  the  question  whether  1 
not  known  and  dealt  with  1 
nhether  they  had  not  ceased  ia 
consequenoe  of  the  pamphlet  c> 

M^ieod. — It  would  be  very  h 
the  evidence  was  confined  to  w  1 
cured  in  this  country,  as  there 
strong  case  against  him.  The  i 
not  confined  to  the  question  < 
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object  being  also  to  prove  the  fact  of  publication  in 
Venice. 

Lush,  J. — ^I  must  see  that  the  plaintiff  is  not 
prejudiced  by  having  this  isolated  fact  tried.  Sub- 
ject to  tbat  and  to  my  seeing  the  interrogatories,  I 
should  be  inclined  to  grant  the  order.  Send  me 
the  interrogatories  and  I  will  decide  on  Monday. 

On  Monday,  Lush,  J.  said :  I  cannot  make  the 
order.  I  do  not  think  that  I  could  in  this  case 
separate  the  question  of  damages  from  the  question 
of  &ci  without  injury  to  the  plaintiff. >» 

n. 

LivEBPooLy  Bbazil  AND  Btveb  Platb  Steam  Nayi- 

OAnON  COMPAITY  V.  LoNDON  AND  St,  KaTHEBINE 

Steam  Navigation  Company. 

This  was  an  appeal  from  an  order  of  the  Mastei 
that  the  question  of  liability  arising  in  this  action 
should  be  tried  separately  from  the  question  of 
damages.!  ^^  '^^^  ^^  action  for  injuries  done  to 
a  vessel  of  the  plaintiff  company  while  in  the  dock 
of  the  defendant  company.  For  the  appellant,  it 
was  urged  that  if  the  question  of  liability  was 
tried  by  a  jury  and  found  against  the  dock  com- 
pany, and  then  the  damages  had  to  be  assessed 
in  a  separate  inquiry,  it  would  materially  increase 
the  expense ;  that  the  case  was  a  simple  one ;  and 
that  the  amount  of  the  damages  ought  to  be  fixed 
by  a  jury.  On  the  other  side  it  was  said  that  it 
was  useless  to  go  to  Court  with  two  sets  of 
witnesses,  one  to  prove  the  defendants'  liability, 
and  the  other  to  prove  the  damage  to  the  vessel, 
when  the  Judge  would  be  certain  to  ref«r  the 
question  of  damages;  that  the  alleged  damage 
eonsisted  of  a  variety  of  items ;  that  the  object  of 
the  rule  was  that  a  question  of  extent  of  damage 
of  a  complicated  charact^  should  be  tried  apart ; 

*  Solicit4fri  Journal,  November  13th,  1875  (Saturday, 
Norember  6tli  and  Monday,  November  8th.)  8olicxtor$^ 
JomnuU,  lb, ;  Weekly  Notes,  November  20th,  1875. 

t  See  Order  LIV.,  Rule  4. 


Jn  an  action 
for  it^furiea 
done  to  a 
vessel  of  the 
plaintiffs 
while  in  the 
dock  of  the 
defendants  it 
was  ordered 
that  the  qms- 
iion  of  lia- 
bility  should 
be  tried 
separately 
from  the 
question  of 
damages,  as 
the  latter 
question  would 
be  certain  to 
be  referred 
at  the  trial. 
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li 


122  BKPOKTB  OF  OAXES 

und  that,  under  eeoi  57  of  the  Act  of  ld7:t.  iIjk 
Judge  would  have  power  to  order  a  refetviK*. 
without  the  oonaent  of  the  opposite  party,  it' li^ 
considered  aay  prolonged  examinatiun  of  accouuu 
requisite. 

Lush,  J. — ^I  cannot  help  thinking  that  a  refer- 
ence would  be  ordered  by  the  Judge  aa  to  the 
question  of  accounts.  I  do  not  think  it  vas 
intended  by  thi?  Act  that  a  question  as  to  duma^t' 
of  this  sort  should  be  tried  in  Court. 

Order  of  Alaster  affirmed.* 

BuLE  10. 

Kciiiaof  trial  Notice  of  trial  is  now  nerer  to  bo  given  whrrr 
mutt  net  it  it  is  not  intended  to  be  acted  upon,  but  iu  for  th- 
"z^^"'''"*'  P"^*»®o'  keeping  the  cause  on  tlie  list.    Per 


No.  XXXV. 
Bdle  13. 
J«  an  tu!tum  This  was  an  application  by  tlie  plointifi'  in  uii 

u/hich  raiatda  action  for  postponement  of  trial.  The  queatinii  ui 
quiiiioH  ai  la  the  action  related  to  the  condition  of  a  carp>  (if 
'Jf^''"",  rye.  The  causeatoodfor  tiiaHiii'ebruary,  [l^T."J,^ 
^e'ti^futiL  ^^^  at  that  time  thedefendanta  obtained  a  postjiuLc- 
^  irialieat  ment  in  order  to  enable  a  ooinmiasiou  to  gi>  on 
pettpeHed  to  their  behalf  to  Galata,  which  commission  had  just 
*iiaiU  a lailer  returned.  The  reason  for  the  prtaent  applnuti.>u 
^ittnm  ^^  ^**  ^^  boatawain  of  tha  Khip  in  whiili  ilie 

Kitruufar  tit  cargo  was  shipped,  who  was  a  necesBary  wiuirr-.^i 
plaintiff  to  b»  for  the  plaintiff,  and  who  in  February  wii--  :ii 
prettni,  iht        Sunderland,  and  ready  to  com<<  up  to  Londfm,  \t:u\ 

'^'J^i^ly  ^^^  ^  ^*  *fi*^  '''^  ^y^  ^°-     ^"'le'"  '''^  '»''' 

poitponed  at  procedure  no  application  would  have  been  oeces- 

(iW  ituianct  aary,  as  the  plaintiff  might  have  withdi-awu  tLc 

of  tin  itftnd-  record,  but  now  an  application  to  postjiinn'  must 

kU^^  be    made.      It  was   stated  that   the    boiitswaiii 

**""'  •    ir«*/y  JVbW»,  Navember   2Clth,    187fi    (MouJrtV,    Xuf. 

16th);  Lme  Timt;Ib.;  SolieUort' Joiirtial,  16. 

t  Zaie   Timet,  November    27th,    1876    (Tmsdfiv,  Nov 
23rd)  ;  Salialeri'  Jeumal,  li. 
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would  aot  be  back  till  March ,  as  he  had  gone  to  thereby  been 

Mexioa  prevented  from 

LuBH,  J.— It  is  the  defendant's  delay,  not  the  ^^  pre^^t. 
plaintiff's ;  1  will  postpone  till  Marck  * 

ORDER  XLH, 

Rule  4, 

Ia. 

IVOST  9.  GrUIGESHANE  THE  YOTTKOES. 

An  application  was  made  in  this  case  under  the 
following  circumstances.     The  action  was  brought 
for  rent,  and  for  the  return  of  specific  goods ;  the 
defendant  had  failed  to  appear.     Judgment  had 
been  signed  for  the  amount  of  the  rent ;  but  the 
judgment  officer  had  refused  to  sign  judgment  for 
the  deliyery  of  the  goods  without  an  order  of  the 
Judge.    It  was  stated  that  the  goods  det£dned 
were  heirlooms  and  family  relics,  and  that,  there- 
fore, a  writ  ot  inquiry  should  not  issue  to  assess 
their  value,  under  Order  All!.,  Rule  6.     Wbat 
was  desired  was  to  obtain  a  judgment  for  the 
return  of  the  goods,  which  would  be  equivalent  to 
a  decree  of  the  Court  of  Gbanceiy  under  the  old 
practice,  and  then  judgment  could  be  enforced  in 
either  of  the  three  modes  pointed  out  by  Order 
Xm.,  Rule  4, 

QiTAnr,  J. — ^The  only  judgment  by  default  in  an 
action  for  detention  of  goods  mentioned  in  these 
Boles  is  under  Order  XIII.,  Rule  6,  I  will  take 
^e  to  consider  the  point,  f 


In  an  action 
for  rent  and 
for  the  return 
of  specific 
ffoodsjudgmcnt 
having  being 
signed  for  the 
amount  of  the 
rent  in  default 
of  appearance^ 
the  plaintiff 
was  directed  to 
sign  judgment 
also  for  the 
return  of  the , 
specific  goodsy 
with  the  option 
of  enforcing 
it  by  writ  of 
delivery,  of 
attachment  or 
of  sequestra- 
tion. 


Ib. 

Next  day, 

QuAiN,  J.,  said : — ^I  think  you  were  right  in  your 
ai^gfument  that  you  are  entitied  to  proceed  in  this 
case  tinder  Order  XUI.,  Rule  4.     In  order  to  do 


*  Norembcr  20th,  1876  (Saturday,  November  13th) ;  So- 
iieUori  Journal,  lb, 

t  Vuklg  Notes,  Dec.  18th,  1875  (Thursday,  Dec  9th} ; 
l^Times^Ib.;  Solicitors'  Journal.  Jb. 
9 
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•o  you  must  have  a  judgment  eigneil  in  j<r^ir 
favour  for  the  return  of  the  goods.  I  doulit 
whether  the  judgment  officers  are  right  in  nnt 
allowing  70U  to  sign  judgment  f(jr  th«  delivet^  of 
theee  goods  without  au  order.  The  lust  words  ot 
Order  XITT.,  Knle  6,  apply  to  proceedings  under 
the  old  writ  of  delivery  when  ILe  value  of  the 
goods  would  have  to  b©  asseseed.  You  may  there- 
fore sign  judgment  for  the  return  of  the  epecilie 
goods,  and  then  proceed  under  Order  XLLL ,  liule 
i,  ae  you  may  be  adviaed.* 


OEDEE  XLV. 

Buixa  2  and  5. 

Wiuos  p.  I>D]n>AS  AMB  Stevewson  (GamisheesV 

Hfbtidiuto  This  was  an  application  by  ■Wilson,  the  jndir- 

"  '"'"'  ?'!'        ment  creditor,  to  attach  half  a  year's  Bttian-,  du.= 

(™(«?™n        •**  Mactenrie,    the    judgment  debtor,  from  liis 

HOW  be  at-  trustees,  Dundas  and  Stevenson. 

tackid  under  Edwyn  Jmts,  fot  the  garnishee?,  contended  iliai 

B^f^-^r"'     lus  ■"■"«*"»«*  debt,  and  therefore  not  attauhabli-- 

f»^L«t"     "^'^'  f'lrther,  that  the  debt  was  n.,t  duo. 

KiThOr*i7'  i^**"  ^^  the  judgment  creditor. 

lll,SuU6,  QiiAiN,  J.— Order  m.,  Rule  6,   ospresslv  mts 

mijVrrf,  if  ihe    [Jiat  there  may  be  a  special  iadorsoment  of  a  tni-t 

Z"Jfu'"^'     *«^*-     If  ^f^e^ebringB  an  action  agnii,.thi8 

tiaiiliiff,  to        trustee   he  _  can    recover    his    half -year's  salary. 

the  tiaienirnt     It  Is  submitted  for  the  gamishefs  that  thi'i-pejiQ- 

ofaipetial       not  bo  an  attachment  of  an  equitable  deljt-  liot 

O^d^'zLV      ^^^  '"  "^  distinction  now  between  a  legal  aui  an 

EaU5        *'     suitable   debt.     I  should   be   rontraveniuir  the 

very  object  of  the  Supreme  Court  of  Juditature 

Acts  if  I  were  to  hold  otherwise.     If  we  i-duH  not 

now  attach   an  equitable   debt,  sitting  hrre,    we 

might  as  well  be  under  the  anei^n  righ,,..  '  The 

debt  need  not  be    due,   as  the  words  of  Order 

XLV,  Eule  2,    are  "debts  owing  or  nciruing," 
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Ab,  koweyer,  the  garnishee  disputes  his  liability, 
1  ynH  order  a  special  case  to  be  stated  for  deter- 
toiningthe  questiozi  under  Order  XLY.,  Kide  5.* 


OSDEBK 

BlTLE  4« 


•^TfjfT  T7r 


f 


This  was  an  application  by  a  trustee  under  a 
bankruptcy  that  he  should  not  be  required  to  give 
eecuiity  for  costs  in  an  action  carried  on  by  him  in 
the  bankrupt's  name,  and  was  based  upon  Bules 
1,  2,  3  and  4  of  the  Lth  Order.  The  matter 
had  been  before  a  Master,  who  had  refused  the 
application.  It  was  now  urged  that,  under  Order 
L.,  £ule  4,  the  trustee's  name  could  be  inserted 
instead  of  the  bankrupt's  as  plaintiff  in  the 
action. 

Lush,  J. — Bule  4,  Order  L.,  gives  me  power  to 
insert  the  trustee's  name;  but  the  cause  is  set 
down  for  trial,  and  I  think  it  would  be  very  incon- 
venient to  alter  the  record.  If  the  proceedings 
bad  not  reached  their  present  stage,  it  would  have 
been  dedrable  to  have  done  so  ;  as  it  is,  it  seems 
to  me  not  desirable.  It  is  better  that  the  old 
practice  of  the  trustee's  giving  security  for  costs 
fihonld  be  followed  in  this  case.  Supposing  the 
plaintiff's  name  to  remain,  it  rests  upon  a  principle 
of  law,  independent  of  statutes,  &at  where  an 
action  is  brought  by  one  person  for  the  benefit  of 
another,  and  the  person  so  suing  is  a  bankrupt, 
the  person  for  whose  benefit  the  action  is  brought 
must  give  security  for  costs.  As  the  cause  is  at 
issue,  fdture  proceedings  will  be  carried  on  under 
the  Supreme  Court  of  Judicature  Acts ;  but  what 
I  am  asked  to  do  is  to  change  all  that  was  done 
luider  the  old  system.  It  can  make  no  material 
difference  to  the  trustee  whether  his  name  appears 

•  JFeeklff  Not$a,  December  4th,  1876  (Monday,  Novemher 
29tb) ;  Lmo  Timm,  Ih. ;  Solieitort'  Journal,  Jk    - 


In  an  actum 
Ufhich  had 
bun  tet  down 
for  trial  the 
Judge  refuted 
to  order  the 
insertion  of 
the  name  of 
the  trustee  in 
bankruptcy 
instead  of  that 
of  the  bank" 
rupt  plaintiff ^ 
but  ordered 
that  the 
trustees  in 
bankrupted 
should  give 
security  for 
costs. 
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as  plaintiff  on  the  record,  and  he  thus  becomes 
liable  for  costs,  or  whether  he  gives  seeurity  for 
costs.* 


In  an  action 
by  (he  in- 
dorsee of  a 
hillof  exchangt 
against  the 
irawvr^  who 
had  become 
bankrupt  and 
suffered 
judgment  bt^ 
default  the 
Judge  ordered 
the  judgment 
to  be  set  aside, 
the  trustee  in 
bankruptcy  to 
be  at  liberty 
to  defend  in 
the  name  of 
the  bankrupt. 


A  Judge  at 
ehambers 
has  no 
power  to 
order  the 
transfer  of 
an  action 
from  the 
Common  Law 
Divisions  to 
the  Chancery 
Division, 


n. 

GODDAKD  r.  FOOLE  AND  ANOTHER, 

This  was  an  action  brought  on  a  bill  of  exchange 
for  £110,  drawn  by  the  defendant  Poole  and  en- 
dorsed to  the  plaintiff.  Poole  had  become  bank- 
rupt, and  suffered  judgment  by  default ;  Lowring 
had  been  appointed  trustee.  This  was  an  applica- 
tion to  proceed  under  the  new  Acts,  and  to  let  in 
Lo wring,  the  trustee^  to  defend  the  action,  £180 
^eing  paid  into  Court. 

Bremner,  for  Poole's  trustee,  said  that  the  judg- 
ment had  been  snapped  against  them. 

Knight  for  plaintiff. 

QuAiN,  J. — It  is  only  a  question  of  terms.  I 
will  order  that  the  judgment  be  set  aside  on  pay- 
ment of  costs,  and  that  the  trustee  be  at  liberty 
to  defend  in  the  name  of  the  debtor  ;  money  to 
remain  in  Court,  t 

Obdeb  LI, 
Ettle  1. 

In  an  action  upon  an  agreement  to  take  a  house 
which  was  said  to  be  an  offshoot  of  an  adminis- 
tration suit  now  pending,  an  application  was  made 
for  the  case  to  be  sent  over  to  the  Chancery  Divi- 
sion, to  be  tried  conjointly  with  the  administration 
suit. 

Ltjsh,  J.y  said  that  he  had  no  power  to  make  the 
order,  as  the  Lord  Chancellor  alone  could  give 
permission  for  the  transfer.  J 


♦  Weekly  Notes,  Nov.  20th,  1876  (Friday,  Norv.  12th) ;  IM 
Times,  lb. ;  Solicitors'  Jourttaly  lb. 

t  JFeekly  Notes,  Df-c.  4th,  1875  (Thursday,  Nov.  25th); 
Law  TimeSy  lb.  ;  Solicitors  Journal,  lb. 

X  Solicitors'  Journal,  November  13th,  1875  (Friday,  Nov- 
6ih) ;  Law  Times,  Jb, 
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This  was  an  appeal  from  the  refusal  of  a  Master 
to  allow  one  statement  of  claim  to  be  delivered  by 
a  plaintiff  who  had  issued  two  writs  against  the 
same  defendant.  One  writ  was  for  malicious 
prosecution ;  the  other  for  amount  of  salary  due 
as  manager,  including  three  months'  salary  in  lieu 
of  notice. 

Per  QuAiN,  J. — ^No  order ;  appeal  dismissed  with 
costs.* 


ORDER  LH. 
Rttle  2. 

This  was  an  action  for  the  unpaid  balance  on 
the  sale  of  a  horse,  and  for  breach  of  warranty  of 
a  horse  delivered  in  part  payment.  The  plaintiff 
sold  a  horse  to  the  defendant,  and  took  another 
horse  in  part  payment  It  was  alleged  by  plaintiff 
that  this  second  horse  was  warranted  sound,  and 
had  turned  out  not  to  be  so.  The  present  appli- 
cation was  for  leave  to  be  given  the  plaintiff  to 
sell  the  second  horse. 

QuAiK,  J. — There  is  no  -pretence  for  saying  that 
this  is  under  Order  TiTT.,  Rule  2.  According  to 
your  own  statement,  you  received  the  horse  in 
part  payment  for  the  one  sold.  Tou  can  sell  it, 
if  you  choose  to  do  so,  without  any  order.f 


Application 
to  consoli- 
date two 
actions  by 
the  same 
plaintiff 
against  the 
same  de- 
fendant — one 
for  tnalicious 
prosecution^ 
and  the 
other  for 
salary  as  a 
manager^ 
refused. 


No  order 
under  Rule  2, 
Order  LII, 
is  necessary 
for  the  sale  of 
a  horse 
received  by 
the  plaintiff 
in  part  pay- 
tnent  by  the 
defendant  for 
another  horse 
in  an  action 
for  a  breach  of 
warranty  of 
the  former 
horse. 


\ 


Rules  8  aitd  4. 

See  Cases  11.,  HI.,  IV.,  V.,  VI.,  and  IX.,  cited 
under  snb-section  (8)  of  section  25  of  the  Supreme 
Court  of  Judicature  Act,  1873. 


•  law  Times,  December  4th,  1876  (Friday,  No- 
vember 26th)  ;  Solicitors'  Journal,  lb, 

^  UvD  Times,  Dec.  4th,  1876  (Wednesday,  Nov.  24th)  j 
^ve^Xwn'  Journal,  lb. 
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ORDER  LIV. 

BXTLE  2. 

See  cases  cited  under  Order  XXXY.,  Bule  4. 

BXTLE  4. 

I. 
Hancock  aitd  otheks  r.  De  Nicsville. 


!        Appeal  to  a 


at  Matter*  9 
decision, 
Deeieum  of 
Matter 
reversed. 


This  was  an  appeal  from  a  Master's  dedsion 
^jf^ber  f       avowing  a  replication.     The  action  was  for  goods 
--       •  sold;  pleas,  never  indebted,  and  coverture.    The 

replication  stated  that  the  defendant  in  her  own 
proper  person  had  promised  to  pay,  and  thereby 
charged  her  separate  estate;  and  further  thai 
she  was  living  apart  from  her  husband,  and  there- 
fore her  separate  estate  was  liable. 

Kelly ^  for  the  defendant,  urged  that  the  action 
was  brought  on  a  conmion  law  claim,  that  the 
plaintiffs  had  chosen  to  stand  upon  their  rights 
at  common  law,  and  not  in  equity,  that  the  de- 
claration was  delivered  on  the  25th  October  (1 875) 
that  therefore  they  were  under  the  old  systenL 

Williams,  on  the  other  side,  cited  cases  to  proTe 
that  it  was  a  good  equitable  ground  of  reply. 

LiTSH,  J. — It  is  unnecessary  to  decide  whether 
the  plaintiff  could  avail  himself  of  his  equitable 
rights  in  this  action,  an^  at  this  stage  of  it,  as  the 
replication  does  not  state  that  the  defendant  had 
any  separate  estate,  and  is,  therefore,  bad  from  any 
point  of  view.  It  would  embarrass  the  defendant, 
and  I  cannot  allow  it.  Decision  of  Master  re- 
versed.* 


As  an  appeal 
from  a  Master 
to  a  Judge  is  a 
rehearinfff 
fresh  facts 
may  be  gone 
into. 


n. 

Under  the  Supreme  Court  of  Judicature  Acts, 
an  appeal  is  in  all  cases  a  re-hearing,  and  fresh 
facts  may  be  gone  into.     Per  Lush,  J,-}- 

♦  Weekly  Notes,  November  20th,  1876  (Wednesday,  Kot- 
17th)  ;  Law  Times,  lb.;  Solicitors'  Joumal^Ib.  Sec  fortlier 
under  s.  24  (1)  of  the  Supreme  Court  of  Judicature  Act, 
1873 

t  Law  Times,  Nov.  27th,  1875  (Friday,  Nov.  19th); 
Solicitors*  Journal,  lb. 


a;AU 


>   AT  JUDOEa    OHAHBEBS. 


aal  ifi  noT  ft  re-hearing,  and,  there-  ^,  an  appeal 
Bdavita  ma;  be  uaed  in  all  appeals  from  a  Matttr 
IF   to  the  Judge  in  chambers.     Per  *»  "  ^"^'  " 


OKDEE  LVm. 
Rule  10. 

Hall  p.  Sutth. 
an  action  for  damages  by  a  builder  jf^  trial  n- 
rgjrman  for  not  allowing  him  to  finish  fated.    Time 
n  which  a  verdict  was  given  for  the  f'"'  "ppcaiing 
£120.     A  rule  for  a,new  trial  on  the  ^f;^^/™, 
isdirectiou  had  been  moved  for  and  tgrtnight,  the 
Lpplication    was    now    made    to    the  piainiifpay- 
je,  under  Order  LVHL,  Rule  JO,  to  •"?  """^  •"'" 
four  days  within  which  such  refusal  '^"'■'' 
ipealed  against.     The  ground  of  the 
was  that  the  Court  of  Appeal  was 
ared  to  hear  appeals  of  this  nature; 
aid  that  that  Court  proposed  to  make  a 
bing  one  day  a  we^  for  these  motions. 
—The  plaintiff  says  he  is  willing  to 
ley  into  Court ;  I  will,  therefore,  stay 
it's  hand  for  a  fortnight,  to  enable  the 
ippeal  if  he  pays  into  Court  this  week 


BOLB  16. 

i  understood  that  an  appeal  is  now  no  Wkn,  «• 

leedings-  or  executi<Mi ;  and  therefore  "f^'^'J^ 

plication  is  made  to  stay  for  the  pur-  ,j     pncetd- 

appeal,  the  applicant  will  be  put  under  ingiptnding 

r   QOAIB,    J.t  appenltht 

applicant  vu* 

be  put  nndir 

ftilet,  Peccir'ber  18th,  1875  (Friday,  December   Unni. 

'iwri,  16.;  Soticitort'  Journal,  Ih. 

■  Jountal,  November  13th,  1875  (Wedoeiday, 

th) :  La«>  Timu,  lb. 

Kt,  December  4tb,  1S76  (FridBj,  Nov.  !i6th] ; 

\mal,Ib. 


if 
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After  the 
Maeier's 
alloeatur  no 
objection  can 
be  taketi  to 
the  taxatioft  of 
costs.    Appli- 
cation  should 
be  made  to  the 
Master  to 
renew  the 
taxation  before 
appealing  to 
the  Judge  at 
chambers. 


ADDITIONAL  RULES  OF  COURT 

Of  Vlth  August,  1875. 
§  30,  31,  32. 

On  an  appeal  coming  before  the  judge  from  a 
taxation  of  costs  by  the  Master,  a  preHminary 
objection  was  taken  that  the  Master's  allocatur 
had  been  given,  and  was  final  and  conclusive  as  to 
all  matters  that  had  not  been  objected  to  before 
the  Master  in  the  manner  prescribed  by  the  above 
Bules.  In  reply  it  was  submitted  that  the  whole 
of  the  proceedings  in  the  cause  had  been  previous 
to  the  new  Acts  coming  into  operation. 

Ltjsh,  J. — There  are  provisions  in  the  new 
Acts  that  must  apply  to  pending  business,  and 
this  is  one  of  them.  With  all  the  disposition  to 
help  you,  I  am  afraid  I  have  no  power  to  do  so. 

Appeal  dismissed.* 


The  new  scale 
of  Court  Fees 
applies  in  all 
cases  where 
the  costs  have 
not  been  taxed 
before  Nov, 1st, 
1875. 


ORDER  AS  TO  COURT  FEES 

0/   October  2Sth,  1875. 

The  Taxing  Master's  per  centage  on  costs  will 
be  according  to  the  scale  in  the  Schedule  to  the 
above  Order,  in  all  cases  where  the  costs  have  not 
been  taxed  before  Nov.  1,  1875.  Per  Quain,  J. 
(after  consultation  with  the  Masters}  .t 


u 


♦  Weekly  Notes,  November  27th,  1876  (Thursday,  Kov, 
18th) ;  Law  Times,  lb. ;  Solicitors*  Journal,  lb. 

t  JFeekly  NoUs,  December  4th,  1876  (Thureday,  Nov. 
29th) ;  Law  Times,  lb. 
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Notice.— Thii  Indei  to  the  "  Oourt  Casea  "  tontamed  in  thii  Tthw 
will  bo  appcndird  to  7ol.  III.,  as  tlat  Volumo  will  complota  the  m 
Bfrifa  of  "  Court"  Cflfles,  iUustrative  of  tha  Supromo  Court  of  JndieiW  j 
Acta,  cummoiiced  in  the  present  Tolume.  ^ 
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order  lit  S^itlrari  oftht  Cianeery  Dirifioii,  to  lit  Amt  •» 
aeiionin  tiM  Chatttiry  Biintion  for  trial  htj  jury,  mai  ticrrfin 

Smith  >.  Lsvil.      fThe  Giurt  of  Appeal  cannot  iaUrfere  leiH  tin 
txtrcit*  oftht  duerititin  of  a   Judgt  of  Ihc  Chancrrg  Jlicingn, 
mrffmii^  to  rtltatt  aptrun  wAmk  it  liitit  ttiil  to  pritonftr 
eotitimpt  of  CeariJ 
Sbctior  19       

Tho    "Tranrit."      (Tht  Court  ef  Appeal    f  ,         Ih  t  n 

apeet  the  principlti  laid  doK»  by  the  1  II    el 

ritept  in  a  ea»>  ef  overwhelming  preii  It   i  on  0/ 

A  Judge  of  the  Adinirnlly  Divieun  a  h 

eoneluiion  of  fad  upon  amflieting  tatm  0  t  er  h  et    1  m 

open  Court  and  oiirrfing  the  demtatuu     I  the  ftlnritn    Inh 

where  the  Judyc'i  deeiiion   it  founded     ion     firmfte  rfntfn 
from  tit  etridenn  by  the  Jtidgi,    t  K  U      f      roneont,  be  re- 

pinned,    and  \f  iireetiary  reverted    wi 

the  Court  of  Appeal) 
Section  23 

'i'sflor  V.  dreraihalgb.     fTteoactimt  ouei 

othtrhji  B.,againtt  C,,inreipeet  of  tgur 

11.  in  an  accident  that  otevrred  th  ough 

in  verdieli  for  C.     Finaljadgmint    m 

M  September  1871,  li.  paid  the  cc 

both  gave  due  noiiee  of  appeal,  bu    B 

appeal  until  after  A.' e  appeal  had  beet 

C/B  January  18,  ISJO,  B.  gam  wo 

lame  «n  for  hearing  under  the  Bvp  ei 

1879.    Beld,  that  rtlhoagh  a  yea    h  d 

had  been  tigtied,  B.'t  right  to  app  e 

LVIU.,  Snle  14,  at,   under  the    pr 

aite,   it  Wat  a  "pending  **  appeal  w 

22  of  the  Supreme  Court  of  Judi  a  u 

hiECTTlOIt   24 

SuiUEITriOK    (2) 

E>TS  V.  HnghM.  (A.,  a  lolicilor  who  , 
udeaneed  nioacj/  to  lieo  of  hit  eliea  e  B 
to  carry  en  building  franiaeliont  tubn 
whieh  were  ligiiedby  Iheta.  A,  then  00 
to  teeure  the  money  already  due  (0  /  n  [ 
of  eoiU],  and  further  adtanees.  The  niorlgage  dn 
thai  A.  might  iiamediattly  after  the  exceiilion  if  the  morlguge 
ctOtr  into  pottettiou  ef  the  property,  and  let  end  maojigt  itm 
he  thanld  think  Jit,  and  ehonld  retain  a  large  eomiuittkm 
an  the  grim  reeeipft  at  a  rrmunero'iaii,  aid  that  if  the 
rentt  and  prof  It  thoidd  be  ineuffirietil  far  '/le  payitmili,  A. 
might  apply  the  tame  ill  ]>ayi»ent  if  Ihc  interest  upen 
lie  prinripal,  end  thould  pay  the  ntln,  .(r.,  eiit  of  hit  omr 
moneyt,  end  the  amouut  to  paid  should  Income  part  of  tht 
principal  intended  to  be  thereby  leeureil.  A.  deeliiied  to  make 
any  further  advaueet  unlett  B,  and  C-crrculedthe  martftfe 
deed,  tcliieh  licy  aeeerdingly  did.     A.  iuili/rilida  tnit/arfm- 
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yh   by  i.,  and  the 
atned  bjt  A.  mid 
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altng  Jjr  the  pUiintiff  in  the  Chnnetry  Bwitvm,  ltd 
n    whin  ngntd,  thaU  it  deals  milh  at  tin  ClatKrry 

jireit)  

Dttou— /ft  A  Woods.  (The  Swriiiittim  ej  tU 
Sankrupley  la  rtitrain  aclieni  againil  tnulm 
ttiy  umaffeefd  bu  the  Jiidicalun  Act,  lS73,wCiin 

™(S)  

IToblo      (An  acliBu  in  the  Chanttrg  Diviiian  /it 

mef  a  eaniraet  for  the  jmrthaef  of  land  anil  for  an 

0  j(oy  an  action  for  damagee  for  the  breach  of  tit 

tmtnad  by  the  defendant  ogainil  the  plaintiff  in  lie 

J  mnan  teat  ordered  to  eland  overimtH  after  tit  trial 

tqver  Jhvttionj  . .  , ,  . ,  . . 

Sable     [Same  case.]     (A  fudge  af  the  Exekeqair 

ha    nf  refuted  to  order  the  aelian  there   to  be  trant- 

Ihat  ZHc  mm-  to   the  Chancery  Divititm  fer  triil 

ytee  Chancelior  Kilh  the  Chaneery  action,  the  Quetn'i 

J        ion  made  the  order  J  ., 

Hirman  fJ^  Qiieen'i  Bench  Ditieim  refueed  to 
or  e  actum  i  that  Dietaiiin  pending  ait  adminitlre- 
n  the  CAaneert/  Biriaieii;  iul  apved  to  itay  tht 
turn  at  the  enit  of  a  veil;   if  the  decree  in  tlit 

0  jm  actum  ihall  meanwhile  here  teen  obtained) 
-N(7)  

BaiT       fWheri,  pending  pt-iteediltgi  in  the  ProUlt 
ion    te   determine    the  faliditjl   of  n   will,   an    action 

nmeed   in    the   Chancery  Sivieion  for  the   appainl-  . 

r     rcevir  ner  the  tcilator'a  realty,  the  Mailer  of  the  - 

erred  the  action  in  the  Chancery  Dhiiion  la  the  , 

Hon   toatoid  multiplicity eftuittj  ,.         ,,        K 

)  '.'.         '.'.         '.'.         '.'.  '.'.         \\  7J-»    ' 

rho  Central  Bnnk  of  London.     fA  tuil  in  .Sfuittr  ] 

e  be  n  ma  ntaiiitd  by  the  holder  of  a  cheque  againil  | 

lelonour    g  i(,  a  chez/ue  being  a  mere  order  to  pay,  i 

gu  table  ait  gnmcnt  lif  the  Khole  Br  part  \ae  the  can  \ 

J   he  drawer  I  balaiirc  nt  the  banker'!  ;  tmd  lutteelion 
t  ai  "i  of  the  JvdieatUTt  Act,lli'i5,  dote  not  makelhat 

1  meat  whici  wai  not  an  eqnitabU  alignment,  btfcrt 
ante  tnio  operatumj  ,,         ,,         . ,         , , 

•i(S  S( 

A  Rece  rertcai  appointed,  expatto,  tefhre  teniet  tf 
behalf  ef  a  aidofp  and  orphani,  uhoee  property  teat 
ad  ran  11  by  the  Iruiteea  of  the  will  in  a  tiuintet 
wh  h  Kat  tn  danger  of  failure,  and  in  lahirh  one 
ifeei  had  blended  nienit/  ef  hit  own  with  the  tnat 


jr^            Inad    fA  Seeeitir  icai  appointed  at  the  inilaneeeftie 
irfarej  dgment,  although  the  plaintiff  had  already 
g                    efmot  en  for  the  appointment  of  a  RreeiverJ 
runil      M  tson(otlierw]»o'Bnind).   f  An  iiijunetion  mat  granted, 
X  puite  (  fore  lervxet  of  «m(, " 


and).    (An  lujunetionwat  granted,  i 

'it,  to  rtitrain  the  defendant  from 
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r/!rme/&tUUiri,  mad  tit  ntnivinf  partner  Ami  attaniM, 
1 1*  Judge  at  Sin  Fiiut  trmu/err*dth*^lion  lo  tir  Ctaiteery 

"'  iM  ititig  itti»ittaiut  anadmutittralion  tuilj 


N  39    . 


HillmsB  and  another  v.  ibybew.  fAnp  JiuFaaof  t/.tQ^at'i 
Titnch,  Cemmut  Pltat,  or  Exthtquer  Eiv'^nn  «f  tht  Mi^k 
Court  of  Jiutin,  liUwf  of  ekambtrt,  },a :  ;  m,  er  [icitk  (*« 
cfnunt  of  tht  Lord  CJuMttllari  to  trwi^/  .  -n^  aclioti  front 
lie  QtMut'i  Beiuh,  COmmtnFlf,  or  Exci„qucr  IHtUioa.  to 
Ikt  Ck—tttry  DmiiivK,  all/iauffh  ht  it  tiri  a  Jadgc  of  tite 
'•  ■  ■      *    H  uiAmA  tlit  action  u  tranifmedj 


f  i& 


.  ii*-in 


.  lli-lll  1 


/,'[  Glierghav  and  Othen,  Jnrticea  of  the  Barouiih  of  I-reede, 
£x  rarti  Longbottom,  fAn  applietUitin  fur  a  nil'  calling 
upon  Juttiett  to  ihew  eemt  ah</  a  ea*t  thould  not  be  utated 
tmiir  20  imd  21  Viet.,  e.  13,  tkeuid  it  Buidc  to  the  Qumii 
Stneh  Dttition,  and  not  to  tht  Divitiohal  Court  of  Appeal 

'  from  Inferior  Court!) 

SErriDN  49 

Witt  V.  Corcoran,  (An  appeal  liei  lei'/n  '  ir  iinm  oh 
order  of  tht  High  Court,  that  the  Court,  bi  i  'I  ,piHi>n  Ihft 
ikfendant  hat  eotnmilted  a  breath  of  au  iii/:inclio>i  of  lit 
CoHrl,  and  plaintiff  by  hit  coututl  not  j  i  njiu^  io  commit 
itfendaut,  the  Court  doth  ml  Ihtni  Jit  Io  make  any  order 
/xeepl  that  dtfendant  do  pay  tkteotttof  thif  nu)lilM,ihi  oritr 
for  tht  paumtnt  of  eoiti  tiot  iting  madt  m  Ibe  irereut  of  any 
•'diecrcl ion  "J  ,.         ,.         .,         ..  .,         .,  Ill 

Section  50 ,.  IIJ— II* 

Mwr  r.  Cooke.  (Leave  to  appeal  from  n  '  'jr  n(  ehamtm 
Mrecl  le  Ike  Court  of  Appeal  it  not  ntetsi  i  h  re  the  qutt- 
tiOH  hat  betn  fvBy  argued  before  tht  Jud  '  ihambert,  ami 
ihc  order  iUelf  ttatii  thai  it  hat  bttn  ic  a  1 1  ..  HI 

SprTlows  66,  57,  and  68. 

Tho  Baltic  Company  v.  Simpson.  fThr  j  i  "ynirrrrd  on 
ike  Court  by  iiclioH  67  of  tht  Judvar  i  W.  1H73,  of 
iireeting  a  compuliory  rtference,  dees  not  :'l  the  Court,  in 
m  a^ionftr  <^ruetu>tti>fltght  and  an  ,  ni  povit  a  tar- 
veyor  at  the  initance  of  the  defendant,  la  tin  prtmiitt 

itndplant,  and  report  Io  the  Court  at  u  ilml   of  Ikt 

iijjury,  if  any,liiely  to  accrue  to  the  pleu         /     m  the  aiUged 
?bilruclionJ         ,,...., 
Eroder  b.  Sai]]»rd.      fMy  content  of  the  ;  a  'pecioi  rtfirie 

u-ai  appointed  to  intptet  plaintiff" t  end  i  ■/   i  »  prmiiaei, 

and  report  to  the  Court  at  to  an  alitged  i  ,  in  ait  action 

iiiitiluted  for  the  purpoie  of  rettraintng  I 
CruikBhank  v.  The  floatiog    Swinunm.    I'lth^i   Cumpnny, 
Limited.      fSefereneei  for  deeiiton   oj  ,  wc  nndtr  th 

Common  Law  Procedure  Actt  art  ii  Uhekid  If  * 
taute,  nmmeneed  before  the  lit  ^ovtmlii  I'lT'),!!  referred  to 
a  Matter  after  thai  date,  the  Mattel's  •  frs.on  rrmnol  be 
Ttvietcedby  tht  Court  under  teetuni  6g,  bl,  and  53,  n/  Ihc 
Judicature  Jet,  1S73,  attkough  Ika  order  vf  reftrenee  direct! 
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(hat  the  proeetdingt  shaJl  be  condmtcd  before  the  Master 

**  tmder  th4  new  praeiiee") 

Me  Leigh,  deceased :  Kowcfiffe  v.  Leigh,  fin  section  67  of 
the  Judicature  Act,  1873,  the  words  *<  ant/- question  of  account  * 
itielude  question*  as  to  the  price  and  warranty  or  non- 
UKorruHty  of  particular  articles  of  veztu  and  pictures  sold  to 
a  debased  person^  whose  estate  U  being  administered  in 
Chaneeryf  and  a  refercjies  was  accordingly  ordered  of  such  a 
**  question  of  account,'*  to  one  of  the  Official  Referees^  one  of  the 
parties  having  declined  to  assent  to  a  reference  to  a  Special 
SeferteJ  ..  ••         ,,         i,         ,, 

Sicnosr  64 .\         ,.         .,         ..         ,. 

Oger  r.  Bradnma.  fA  writ  under  the  Sills  of  Exchange  Act 
mag  be  issued  out  of  a  District  Registry y  and  may  require  the 
defendant  to  apply  for  leave  to  appear,  and  to  appear  in  the 
District  Registry,  although  neither  plaintiff  nor  defendant 
resides  or  carries  on  business  within  the  district,  and  it  is  un- 
necessary  to  give  the  defendant  notice  that  he  has  the  option  of 
appearing  in  London) 

fiscnojr  76 

The  Commifisioners  of  Sowers  of  tho  City  of  London  r.  Oellatly. 
(Supplemented  Bills  [or  Statements  of  Claim"]  may  still  be  filed 
vitkin  the  period  limited  by  the  Bpping  Forest  Acts,  1872 
end  1876)  ,.  ,,  .,  .,  ,.  ..  ,, 

H.  SLTROIE  COURT  OF  JUDICATURE  ACT,  1875   .. 

Sktiox  2 

Jutioe  r.  The  Mcrsoy  Steel  and  Iron  Company.  (The  practice 
vith  regard  to  appeal  to  the  House  of  Lords  has  not  been 
elifred  by  the  Judicature  Acts  or  by  the  Rules  of  the  Supreme 
CottrL  The  appellant  must,  therefore,  still  give  baU  under  the 
Ibltt  section  of  the  Common  Law  Frocedure  Act,  1852,  in  the 
foie  of  appeals  frotn  tlie  Court  of  Appeal  to  the  House  of 
Urds  in  actions  commenced  in  the  Common  Law  Divisions, 
The  Court  of  Appeal  having  pronounced  its  judgment,  is 
fosctds  officio.  Its  judgment  becotnes  that  of  the  High 
Ccwt,  to  which,  and  not  to  the  Court  of  Appeal,  applications 
/or  the  extension  of  the  time  for  putting  in  bait  should  be 

sudej 

fiicnoK  4..         ,,         .,         .,         ..         ,,         ,. 
lie  **  Dunkeld."     (When  sitting  for  the  hearing  of  appeals 
fnm  the  Admiralty  Division,  the  Court  of  Appeal  has  power 

}«  call  in  the  aid  of  Nautical  Assessors)        

BJchariaon  r.  Tbo  Great  Eastpm  Railway  Company.  (In 
*rder  to  disqualify  a  Judge  who  presided  at  the  trial  of  an 
^ionfrom  sitting  on  an  appeal  from  the  verdict  of  tliej'ury, 
^  is  necessary  to  show  that  he  expressed  an  opinion  one  way 
^  the  other  at  the  trial,  which  influenced  the  jury  in  their 

o^^J 

oBcnosio 

Wfl^ams  V.  Matthews ;  Matthews  v.  Matthews.     (TThrre  a 

^  tcoi  commenced  by  an  equitable  mortgagee  to  establish  his 

^hsrge,  and  also  seeking  an  administration  of  the  estate  in 

f'^cefdejicieney,  and  a  creditors*  suit  for  the  administration 
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if  iht  tttatt  w<M  nibugutntly  cotimmeiJ,  and  a  deerce  wm 
made  in  it  far  tht  uninl  aceotmU  and  infHiTie!,  the  Conrt,  tt 
Ihc  imtann  of  the  defendant  in  both  ntitt,  tte>/fd  at!  pncttd- 
itigt  in  thtfint  tuit,  added  en  injuity  at  to  intiimbraHeti  !o 
the  decree,  and,  at  the  inttanee  of  the  plaintiff  in  the  fitit 

mitfgaxe  the  eondtKt  t>f  tht  dtert4 1«  him) 

Sr,CTlo«IC 1SJ-1» 

iilrp  V.  FBulkner.  fA  ruli  ma.  for  a  ntin  trial  le/u  Bblained 
in  Hatter  Term,  1875,  on  tht  f  round  of  improper  admijsion  of 
evidttiee  at  tht  trial.  On  the  argntiKnl  qfthe  n'le  nisi,  on 
Iht  23rd  Deember,  1S75,  the  Court  dieeharijed  the  rule,  and 
the  defendant!  appealed.  Held,  that  tht  Rules  of  the  Siipriwe 
Court  lOrder  XXXIJ.,  Sule  3)  applied  to  the  imtion  for  n 
fteK  trial,  although  th»  rult  nisi  v>at  obtained  before  they 
camt  into  operationj       .. 

SRCTioNia 166-in 

Tho  "  Poljmede."     (Section  18  of  the  Judicnliire  Act,  1875,  | 

enacting  that  all  Sultt  and  Ordert  of  Court  of  the  Adiniraltg 
Court  tH  force  OH  the  lit  A'otember,  1S7S,  except  to  fir  ti  thiy 
are  varied  bg  Sulci  of  the  Supreme  Court,  ehall  remain  in 
force,  and  Suit  10  of  Order  XITT.  of  the  Saks  />f  the  Supreme 
Court,  &g  which  tht  Snlet  of  Court  of  the  AdM\rally  Court  at 
to  proettdinji  in  default  of  appearance  in  Admiral!/  aclioni 
in  rem  letre  varied,  hating  bttn  annulled  by  Sale  S  of  the 
Rnlet  of  the  Supremt  Court,  Deeemitr,  187^,  the  SiiUi  if 
f^iirl  of  tht  Admiraltjf  Court  at  to  proceeding!  in  default  if 
appearance  in  Admiralty  aclioni  in  rem  art  thereby  recited, 
and  ipring  again  into  forccj  ., 
Sngden  v.  St.  Leonwd*  (No.  1).     {A  Fro»aUea'iie,wliich  icat  , 

pending  when  the  Supretat  Court   of  Judical  are  Acts  eame  < 

into  optraiien,  teat  heard  by  a  Judge  of  the  Probate  iJirisioa 
vrithout  a  jury  under  the  Court  of  Pniatc  Art,  \fib7.  R-.ile 
47.  The  Judge  decided  the  ttiuet  of  fact  rnhed  by  the 
picadingt,  and  pronounced  a  dtcrte  in  tht  plaintiff's  faioitr.  \ 

From  Ihit  decree  the  defendant i  appealed,  andun  the  opeiii»g 
of  Iht  appeal  the  ptaintifft  lubmitttd  that,  at  the  Rule' of  the 
Probate  Court  remained  in  fortt  under  i.  18  of  t he  Judieatnrt 
Act,  187S,  tht  defendanti  tkotdd  have  apflird  under  the 
Court  of  Probate  Aet,  1857,  Jlxb  60,  for  a  rehearing,  and 
that  hating  neglected  to  do  lo,  the  Judged  ^finding  on  Ihefacti 
must  be  treated  ai  being  ai  eonctuiire  d»  the  rn-Sict  of  a  Jury. 
Meld,  that  it  vrai  not  obligatory  for  the  defndanti  to  hate  ' 

applied  for  a  rehearing,  and  that  they  miglit  treat  the  deeree 
ai  a  final  deerrt  in  the  eavie,  and  appeal  from  it)   ,,         , .  W 

THE  FIRHT  SCHEDULE  17S-MW 

IIHBBB    I 17+-1W 

KcLB  2         173— 1T> 

Doddsf.  Shepherd  (lieathcrdolB  Claimant),  ^Xu  appeal  Hit 
from  the  deeislon  of  a  Judge  at  chambtri  on  ""   intcv/ileBder  J 

lummona,  iindrr  the  inmBiary  poteert  eonferrttl  'i/<ci    hfri  by  J 

I.    14   ef  the  Common  Lata   Proeedure  Act,  \irGO,  which  by  I 

Order  /.,  Jlule  2,  >i  intorporated  with    the  new    eyilem  of  I 


TABUE  OF   COSTBNTS, 


PAOB 

faetice  ;  and  ti»  Jitig*  at  ehambtrl  cannol,  by 
ia  appuU  friHK  hit  Jieitiat,  givt  tin  (Amrt 

m  to /tear  Ht  iyf4alj 173 

ITS— 196 

178—190 

■on,  fn»  Uavt  of  thi  Cmirt  U  nmiuary  far 
rnt,  ttatii*  of  irAteA  if  Mtndtd  to  bt  givta  out 
ifiiM.  £mA  notiet  mu4t  b*  givtn  tehtrt  tin 
ftrrigtttr  ratidMt  out  of  thtJunidieHoHj       ,,  178 

ml  Wax  Candle  Compan;'.  fA  fonign  eorpo- 
iirv$d  mlh  netiet  of  a  writ  of  tummoru  out  of 
»,  So  ordtr  for  Itave  to  proeetd  ii  rucifarjf 
trnttrloetUttTf  judgmmt  under  Ordtr  XIII., 
mil  of  app*ttnmel,  notteilltttanding  the  wordi, 
it  Court  or  a  Judgt,"  i»  Formt  %  nndZ  lif 

midixlJ.)         179 

(Ltatt  fivtn  iy  Court  to  term  on  aforiij/ntr 
tilt  juritdietion  notiti  of  a  lerit  of  taminofu, 
lonittionef  lit  wordt,  "by  itavt  of  the  Court 
Tht  writ  itmlf,  and  not  notiet  of  it,  mutt  bt 
Siijilititcoman  ptarritd  to  tuthforngntr  and 

himabroadj 181 

nt.  fTht  qutttion  of  the  propriety  of  aUoving 
rit  of  nunnoM  out  of  the  jurudietien,  it  out 
iin  tht  dittrttim  of  the  Court  or  Judge  applied 
nder  Ordtr  II.,  Suit  i,  tuijeet  only  to  appeal, 
iving  ittn  nude  to  raitt  tMt  puttion  in  the 
itfatet,  the  Statttaent  of  Defmet  teat  ttrueic  out 

18S 

19! 

191-196 

■bell.  Brothers,  fin  an  aelion  under  the  Billt 
ict,  185S,  btfort  a  plaintiff  eon  tign  judgment 
apptaranee  he  mutt  ttrietly  folloie  the  proee. 
d  by  tetitm  I  of  the  Biiii  of  Exchange  Att, 
Idorif  0/  "pertimai  ttniee,"  or  obtain  an  order 
■acted  under  the  Common  Late  Proetdare  Act, 
TIM  on  tt  partittrthip  under  Order  IX.,  £ule  6, 
for  "mbitUuttd  trviot,"  under    Order  IX., 

tot  bealiowtdj 191 

197—198 

..   197-198 

Itiaa.  f Leave  given  to  amend  the  writ,  upon 
tht  brief,  indoritd  by  Countel,  and  initiided  by 

I  197 

Coleboonie.  (A  lady  had  commeneed  an 
<  action  againtt  her  brother,  vjho  wat  joint- 
it  executor,  and  had  advertiied  the  property  for 
tded{ae  alleged)  to  leave  the eountry,wat  allowed 
yndortement  on  her  torit  {which  wat  for  admiait- 
laatta  txttnd  it  toelaimt  {I)  for  an  it^'imction, 
receiver     .,         ..         ..         ..         ..         ,.  197 
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OitDEit  71 1*H9 

Rule  1         •  ■                                ■  ■                     . .         . .  HH 

K^L^a       ijmS 

Briddington  «.  Beddinglon.     M  "^i'  "/  nmiiKmt  of  tciieA 

iiiitite  uxu  te  b*  urted  out  of  IheJiwMiclioH,  iamd  ms  *  ait-  I 

™rrtni  wrii  wi(A  ««/«■  *#n>M»  teilAiH  ilie  juritdMmiJ    .,  !• 

Obdeh  VIII m-m 

RuLK  1      m-m 

LlavifS  P.  Onrland.      flTtieri  n  vril    of  *uu.r»>ii   I,a4  htx. 

miricc^l  prior  tv  the  I«(  JVo('«iii*T,  1875,  un  applintitnjn'  \ 

:li  fiirthtr  rnuteal,  madenilhw  aii  ntonlhi  /rem  tht  fint  \ 

r,  luteal,  VHurefittei,  on  thtgmmd  lliat  tht  v-rtt  Xmd,  tittf 

, ' i /,r>l  ■  rttuieal,  iem  lotl.     An  appt-culioii  for  tie  Mtw  c/n 

r  .iic'irrcHt  vrril  teat  alta  rifmtdj         ]tf 

Oiii>i.ti  IX 20i-«T 

Iti-i.r.  1         !«-!ll 

SI.  min  and  Company  r.Tho  Governor  undGin-emmontot  the 
i.'iKiny  of  NeT  ZeiUimd.  (Ai  dimt  lerrire  cOHnot  bt  maA 
•t,wi.  a  Jlctitiottt  torporalioH,  luth  ni  "tie  Ooprmor  a»d 
(iiKirmimit  of  the  Cabmy  of  A'mp  Zealand,"  jwj  ntithsr  tarn 
giiia'.iluted  itrvicej        ..         ..         ,,  ,,         ,,  'Dii 

ll;i£ae!  f,  On(rley.  (Whert  thr  lerii  of  famniota,  in  «h  aefmt 
for  the  ttilivny  up  of  tUU-iitda  to  land  in  JVr»ui,  comU 
tiot  'jt  urvd  m  the  dtftndant  periomUlv,  and  At  Asf  eafjr 
vtie  ttioim  addriM  in  Ltitdon,  noliet.  in  lieu  o/nrriw,  of  lit 
V.  Tit,  VMU  dircittd  to  t*  tent  la  that  odJrcst,  and  to  it  iimrlrd 
ill  lit  Times,  Iioudoa  GazoUc,  aiul  imc  other  London  daUi/ 
v^ipaptr)         m 

{■r.iav.  V.  Jullian.  fWhtrt  tht  dtfndaiit,  a  eolleelor  of  (A* 
,.  „ii  of  Itamhold  heutta,  had atmndcd ami  eould vet  $e  famid, 
„  -id  the  Itnanti  of  the  hoiuti  refuted  fa  patj  their  rente,  «♦- 
:-'ihitcd  itrfiiM  of  tht  terit  of  itmnio'ii.  in  an  action  to  renvtr 
,,.ji*.-iiii»i  of  the  hoKiee,  wm  directed  to  lie  rfnted  btf  learinf 
"  c;?!/  of  tht  writ  at  taek  of  the  honecs,  nnd  bii  in^rtinf 
„./i->rliiemmlt\n  tht  London  Oiletto,  and  the  Timcetl        . .  W 

(.1  .,Ii  r.  Dey.  fJFhere  the  defendaiu,  a  Iniiltr,  had  nbtc^ndid, 
iiiid  icai  lulitted  to  i»  abroad,  subuiliilnS  lerviec  of  Che  writ  of 
'j.mnont,inanadminittratiamiiit,v>axdirietcdtoliieffKted^ 
!'  Ill  in?  wjji*»  of  the  writ  at  the  dcfrndaaft  office,  and  at  hit 
hiKl-inoam  iodfinjt,  and  iff  iiutrting  mtiee  of  the  order  in 
^/.rTimcs)  -;i 

Wliitlay  V.  Honeywell,  fjn  a  Probate  notion,  nUntilnttd 
■■n.ee  of  lie  ierit  of  tttmmotu  was  directed  to  it  made  upon 
ll-.e  kutband,  wAe  tonidnet  be  found,  the  wtfi;  icho  tPOtjotned 
lis  n-defendant,  being  terviddiretllyj ..  ,.         ..  1\ 
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ft.  fThe  prmuioHt  of  Order  IX.,  Bute  18, 
life  to  lubttUutid  itrvice.  CrnBe  v.  Kuttingull, 
Tattt  [ClUmberii],  iO,  fbltowfd  bg  the  Omrt  of 
itim  of  Jtiml,  M.S.,  iKemiltd  .,21*— 215 

217 

217— 22& 

217—226 

le  Aktiebolaget  T-^miiTi»  Uskamika  Sniokero- 
iny.  (A  trril  vf  tummon4  mat/  ie  iiiued  agaiiul 
pormlien,  atthough  it  hai  no  plaet  of  iminm 
iritdietim,  but  notice  of  the  leril,  mid  not  lie 

M$t  be  tirvrdj       .,     • 217 

Others.  fA  terU  ef  mmmoni,  of  vjhich  tiolite 
doul  ofihejitriidietiQitj  cannot  be  iuued  againtl 
ifany  retident  abroad,  to  recover  compenialion  tn 
luga  injtieted  on  an  Engliih  thip  by  a  ship 
a  foreign  flag  and  owned  Jy  the  foreign  com- 
Mine  into  eilli4ion  vnth  it  m  iht  high  leae,  oal 
-ial jaritdieiiotij    ,.  .,  .,  ,.  22< 

227—228 

nin^.  fA  terit  ofiummimi  far  lerriee  o'lt  of 
m  man  te  Mrredupona  Sritieh  in^et  retidiiil 
far  non-pof/nitnl  bp  him  in  Engiand  for  trorl' 
pltanliff  in  Ireland  vnitr  a  centraet  made  in 

227 

228 

228 

228 

228—236 

228 

229— 23G 

t  Pemuuient  BnildinK  Society  o-  Greenhill. 
plaint  trtated  ar  a  Stalmml  of  Claim  to  enable 
to  file  an  affidavit  of  lerviee,  vnder  Order  XIII., 
defautt  of  appiararu!  andpnxetd  tinder   Order 

9  10)  229 

leane.  (OrderXIIL,  Sale  9,  muit  be  readviUh 
,  Suit  6  :  and  the  plaintifehould,  thereforr,  file 
appearanee,  in  the  Chaneery  Diviiion,  not  only 
.of  terviet  of  the  terii  of  euvHOOne;  bill  aUo  of 
tiKg  or  other  doeutneni  required  to  be  delivered  to 

\f'J 330 

3apiiy.  (The  old  praetiee  in  Chancery  tuite  of 
cning  note  in  default  of  an  onntwr  it  no  longer 
The  rule  in  Tho  Provident  PeTmanent  Bnild- 

v.GreenMafoUoieedJ 231,232 

235—261 

23S— 238 

ce.  flTte  plaintiff  may  reply  by  tfgldavit  le  the 
affidavit,  lioaingeauM  in  anttnr  la  tht  pUmUiff't 
t  the  d^tndant  hae  no  difene*  to  an  action  on  a 

breed  mil  of  eammonij 23a 

239—246 


-^ 
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Lord  Hannier  v.  Flight.  (Whtn  apl4ilU\f!iai  nn  undoubUd 
riijhi  to  recovtr  part  of  hit  claim  ittiOMt  ferm  nf  arl  lun,  nod 
Iht  urit  M  ipiciallff-indaritd,  A<  may  at  onct  itga  JudgrHent 
far  Mvehpart,  iTTitptetm  0/  the  prteUf  firm  in  ichuh  h>i 
aelim  it  bnvght.  Bui  to  ttililU  him  to  ta  Migii  jadgmetit  tht 
fuel!  ditdmfd  in  the  Slaltment  of  Claim  miut  rlcnrty  lupporl 
tht  fart  of  hit  claim,  in  ritptct  of  vihieh  Ac  tcckt  to  eian  itj  236.  ill 

Rule  e        2«-»l 

Kunoailea  ff.  Meequita.  (Whert  the  writ  ii  ',><\-'<a!lg-indonid 
nnd  ibe  defendaut  in  hit  affidavit  ihomtmAvt  '><  iircnnilt  of  hit 
drfente  are,  and  giveiTiatoni  from  Khich  tin  On'rlmay/airli/ 
conclude  thai  hit  defena  it  a  lubitantiai  mr.  the  defendant 
oiigh!  not  to  be  required  to  bring  money  \ido  Court,  under 
Order  XIV.,  Bute  6,  at  a  OMdition  •>/  Ail  being  all^ved  to 

dcfe*d} J« 

Lloyd's  Banldng  Company  (Umited)  v.  Ogle.  (In  an  aetion 
againtl  a  garety  upon  a  arit  tpuiaUji-indoricd,  where  Iht 
plaintiff  doet  iiqI  ihow  t/iat  the  principal  dcilur  hat  ackntic- 
hdgei  the  dtht,  and  no  parlieulart  of  demand  hare  hccn  gittn 
lo  lla  defendant,  and  no  opportunitj/  hat  been  offordtd  Aim  of 
reriffing  tht  debt  and  atcertaining  that  it  is  due,  the  defen- 
dant, though  he  hai  made  na  npplieation  far  parlieulart,  tn^, 
upon  an  /(fidavit  that  Ac  delicvee  that  nothing  ie  due,  he 
admtted  to  defend  without  being  required  to  p/ig  money  into 
Court  or  give  eeeurity,  under  Order  Xir.,  Jlulc  6)  ..         ..  2il 

IbdeeXV iiZ-Ut 

111  1.1^8  1  iSD  2         a63-» 

I'il-o  1:  Frank  Eeene  Mid  Byae.  ^An  qrdrr  far  an  atfoant 
under  Order  X  V.,  Bale  1,  camiot  he  enfornd  by  an  atlad. 
incntnndrr  Order  XXXI.,  Sale  20.  JfeUlirr  can  an  ordrr 
forastitttment  of  t  ho  nanus  0/ co-partittrt,  uniler  Order  XVI., 

Rule  \0  be  to  cnforcld)  W 

OhhebXVI MS-W 

i;ii,F,2       iM-W 

Tildoslsy  t- Harper.  (An  order  under  Order  XVI.,  Rulri, 
raniict  ie  made  ex  parte.  The  Court  declineil  licforc  the  hear- 
ing ill  a  Chancery  tail  toinhetiluti  infant  CeBluiaquGtrustoDt 
lu  pUintxfft  for  their  tmitee,  but  joined  them  c  if  A  him  anv- 

jilaintifft  mitil  tht  heariagj M) 

KcLB  3        !« 

EtleI        ■       ..    2M,1» 

Coi ,:  Barker.    Barker  v.  Coi.  fA  Stattmtni  of  Claim  it  mt 
open  10  demurrer  on  the  ground  mtrely  that  Ihc  defendant  /ti- 
mariiug  it  not  interetled  in  all  the  quettions  raised  by  ilf     ..  365. -t' 
27S.  IT* 

RvtT  hi  279-M« 

Oakii  <:  Bedford.  fZeart  mutt  be  obtained  from  the  Court  or 
a  friiije  lo  enable  the  plaintiff  to  toe  a  marri-d  icnman  at  a 
ffTiiRiolc.  The  fad  that  the  reeeirei  an  alhtc^nre  from  her 
liuiband  tl  not  a  tvffcient  reatonfor  tuing  her  nlinej  . .  ^ 

RvLB  9        281-S* 

Do  Hurt  r.  Stephenson.     (Order  XVI.,  Riih  '.',  Bpi,liti  la  tin 
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SUPEEME  COUET  of  JUDICATURE 

ACT,  187a 


SECTION  3. 
{Union  of  existing  Courts  into  one  Supreme 

Court.) 


BuFKEME  Court  of  Judicature. 

High  Court  of  Justice. — Chancery 

Division. 

(Before  Sir  B.  Haliks,  Y.C.) 
Janwny  2^nd,  1876. 

HOPEWELL  V.  BARNES. 

A  judgmeiit  by  default  had  been  obtained  in 
an  action  under  tbe  Bills  of  Exchange  Aot  in 
the  Cominon  Pleas  Division  against  a  person 
mterested  in  a  fund  in  this  Court  standing  to 
the  credit  of  this  cause,  which  was  instituted 
before  the  Supreme  Court  of  Judicature  Acts 
came  into  operation.  The  plaintiff  in  the 
action  having  obtained  a  stop  order  at  chambers, 
&e  Begistrar  had  requested  that  the  matter 
might  be  mentioned  in  Court,  inasmuch  as, 
xmAer  the  old  practice,  it  would  have  been 
neoessary,  before  applying  for  the  stop  order, 

1 


The  Judges  of 
the  Court  of 
Chancery  beitig 
now  Judges  of 
the  High 
Courts  of 
which  the 
Common  Fleas 
is  now  a 
Division,  it 
follows  that 
where  a 
judgment  has 
been  recovered 

against  a 
person 

interested  in  a 
fund  in  the 
Chancery 


l^ 


■]  ^y 


DivUion,  a 
ttop  order  will 
be  (fronted  to 
the  judgmmt 
ereditor  by  a 
V.C.,  without 
a  preliminary 
charging  order 
having  been 
obtained  in  the 
Common  Fleae 
J^ieionj  in 
which  the 
judgment  woe 
recovered. 


2      SUPREME  COURT  OF  JUDICATURE  ACT,  1878. 

to  liave  obtained  a  chaxging  order  in  the  Court 
in  whioh  the  judgment  was  obtained. 

Croasley  applied  that  the  stop  order  might 
be  passed  by  the  Begistrar. — ^He  argued  that 
the  ground  of  the  old  rule  was  that  the  Judges 
of  the  Court  of  Chancery  were  not  Judges  of 
the  Superior  Courts  at  Westminster  within  the 
meaning  of  section  14  of  the  1  &  2  Vict.  o.  110 ; 
Miles  V.  Prealandf  4  My.  &  Or.,  431 ;  Hulkes  y. 
Day,  10  Sim.,  41.  Order  XLVI,  Rule  1,  pro- 
vides that  a  charging  order  may  now  be  made 
by  any  Judge,  so  that  a  charging  order  and 
stop  order  could  now  be  made  by  one  consoli- 
dated order  in  this  Division. 

Malins,  V.C,  thought  it  was  quite  dear 
that  the  Supreme  Court  of  Judicature  Acts 
made  it  no  longer  necessary  to  obtain  a  pre- 
liminary order  in  the  Common  Pleas  Division, 
and  directed  the  stop  order  to  be  passed.* 


Mk 


SECTION   16. 

SUB-SBCTION  (1). 

{Jurisdiction  of  the  Master  of  the  Rolls  trim' 
f erred  to  the  ffigh  Court  of  Justice.) 

January  19M,  1876. 

In  Re  morgan's  patent. 
This  was  a  motion  by  John  Eglin  to  have 
tkt^uter  of  an  entry  in  the  Begister  of  Patent  Proprietors 

♦  L.  K.,  1  Gh.  Div.,  630 ;  W.  N.,  1876,  p.  28 ;  11 N.  C, 
18;  24  W.  E.,  629.  See,  farther,  as  to  this  sectiflD 
tinder  section  31,  infra. 


The  jurie 
diction  over 


-t  I 
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etpmufed  under  section  38  of  the  15  &  16  Viot.  ^^^^  Pro- 

^      "  prUtora,  which 

C  83.  IPOS  conferred 

The  entry  ^B!^  that  of  an  indenture  of  as- ^tjfj^:^*^*'!; 

.  i^     J        1  -  1  of  the  Bolls  by 

ngnment  of  certain  letters  patent,  which  was  the  15  ^  16 
expressed  to  be  made  between  William  Morgan,  ^^  gg '  ^^^^^ 
as  assignor,  of  the  one  part,  and  WiUiam  Smith  ^  longer 
aad  JoBtth  Edwat^,  as  aeeigiieeB  of  the  other  tZ'XA 

D^  been  trant- 

^'  ,  f erred  to  the 

John  Eglin  alleged  that  it  was  a  fraud  upon  High  Court  of 
a  previous  assignment  of  the  letters  patent  by  ^g^l^i^  tub- 
WiDiam  Morgan  to  himself.  section  (i),  of 

A  ij  -L    J     -L  ^    •       ±1.     the  Supreme 

An  action    had    been    commenced  m  the  court  of  Judi- 
Chancery   Division  of  the    High    Court    of  ^^^•'^^  ^'^'t 
Justice  by  Smith  and  Edwards,  with  the  object 
of  setting  aside  the  assignment  to  EgUn. 

On  the  hearing  of  the  motion  a  difficulty 
aiose  as  to  the  proper  mode  of  entitling  the 
notice,  the  question  being  whether,  under 
section  16,  sub-section  (1)  of  the  Supreme  Court 
of  Judicature  Act,  1873,  the  jurisdiction  to  ex- 
punge entries  in  the  Begister  of  Patent  Pro- 
prietors, which  veas  conferred  on  the  Master  of 
the  Bolls  by  the  15  &  16  Vict.  c.  83,  s.  38,  was 
transferred  to  the  High  Court  of  Justice,  or 
Tdiether'  such  jurisdiction  remained  in  the 
Master  of  Bolls  as  a  jurisdiction  "  in  relation  to 
leoords  in  London  or  elsewhere,"  under  section 
17,  sab-sect.  (6)  of  the  same  Act.  Under  these 
circmnstances  a  notice  of  motion  had  been 
Berved  without  being  marked  with  the  name  of 
any  Court  or  Judge. 

ChiUif,  Q.Cy  and  Lawson^  for  the  motion, 
soggested  that  the  notice  should  be  marked 
mth  the  name  of  the  Master  of  the  Bolls  as 


ii 

! 


I 


» 


f 


4      SUPREME  COURT  OF  JUmcATURE  ACT,  1373, 

Keeper  of  the  Reoords.  They  referred  to  & 
Be  Sordey  mid  Knighton's  Patent,  L.  K.  4  Ch., 
784,  39  L.  J.  Eep.  (N.  S.)  Ch.,  157,  18  W.  E^ 
1000,  which  decided  that  the  effect  of  seetioii 
38  of  15  &  16  Viet.  c.  83,  was  to  vest  the 
juriBdiction  over  the  Eegieter  in  the  Master  of 
the  EoUs  as  Keeper  of  the  Records,  aod  not  ass 
Judgo  in  Chancery,  and  that  consequently, 
there  was  no  appeal  from  his  order  to  expunge 
an  entry. 

Locock  Webb,  Q.  C,  for  the  persoDB  served 
with  the  motion. 

Jessel,  M.R. — The  meaning  of  sub-section 
(6)  of  section  17  of  the  Supreme  Court  of 
Judicature  Act,  1873,  is  that  the  jurisdiction  to 
be  retained  hy  the  Master  of  Eolls  is  iu  relation 
to  records  of  which  the  custody  was  given  to 
him  by  thePublic  Reeord  Act  (1  &  2  Vict,  c  94). 
The  Eegister  of  I'atent  Proprietors  is  not  such 
a  record.  Although,  before  the  Act  of  1873, 
the  Master  of  Rolls  had  sole  jurisdiction  in 
Chancery  over  the  Register,  he  has  no  snch 
jurisdiction  now.  It  has  pa.ssed  from  him  to  the 
High  Court  of  Justice  by  section  l(j,  sub-seetioii 
(1)  of  the  Act  of  1873,  I  give  leave  to  amend 
the  notice  of  motion  by  entitling  it,  "  In  tha 
High  Court  of  Justice,"  and,  on  each  party's 
undertaking  not  to  executo  any  deed  or  dooa- 
ftient  affecting  tho  patent,  which  can  be  put 
on  the  Register  of  Proprietors,  I  will  direct 
the  motion  to  come  on  when  the  action  is 
Eried.' 


•  W.  N.,  187G,  p.  27;24T\\  E.,  245;  11  N.  C,  IT. 
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SECTION  17. 

Ee  Mouoaji'b  Patent,  reported 
DD 16,  auljBeetioii  (1)  of  the  Supreme 
udicature  Act^  1873. 


SECTION  18. 
onfrafix/i'i-redtothe  Court  of  Appeal.) 
oNAL  Coij'itT  OF  Appeal  froic 

IxFERlCR  OOUETS, 

laxMWEu.,  1).,  UiLLoa  and  Dismim,  JJ.) 
Apr<!  2%l\,  1876. 

I  V.  eeuter's  telegram  company, 

LlMIfED. 

.  an  appeal  from  a  judgment  delivered  The  Binuianal 

.  Feb.,  187ti,bTSirThomas  ChamLers,  f?"""' "/ 

T    1  «  Appeal  from 

Serjeant,     Hitting    as     Judge    of     tim  I»/!riorCar<rla 

or's  Court,  upon  a  demurrer  to  a  ^ZZiTh^lr 
in  an  action  in  that  Court  an  appeal 

oration  claimed  damages  for  delay  f^",^  o/"*/" 
jg  a  telegram  at  Hong  Kong.  The  jf^  Mayor't 
was  that  the  lefendants  received  tho  /Umurrer  to 


ts  should  I'C  Keld  responsible  in  any  Appeal  has, 
lay  in  the  traaamission  of,  or  for  the  "'^^^''u)^of 
■y  of,   aiiv   talegram.      The  eeconi'htSuprenu! 
,  to  which  the  defendants  demurred,  j""JicaiHri 
Bs  neElisf-uoe  on  the  defendants'  part,  -^'■'i  ^*'^'^- 

%-.,-,  .  ,«chjurUdu- 

mmon   herjeant  s  judgment  was  as  (ion. 
rhis  is  an  action  brought  to  recover 
jr  delay  in  the  delivery  of  a  tele- 
essage  transmitted  &om  London  to 
ig,  to  which  the  defendants  pleaded 
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tliat  by  the  contract  they  aw  protected  from 
liability  byieason  of  the  condition  to  that  effect 
stated  on  the  forma  in  uae  by  the  defendante. 
That  condition  is  aa  followa:  "Conditions: — 
Neither  the  company  nor  their  agents  will 
tie  reepoiieible  in  any  case  for  delays  or  mis- 
takes in  the  transmission  of,  nor  for  the  non- 
delivery of  any  telegram,  from  whatever  cause 
arising."  To  this  defence  it  ip  nhjected,  firat, 
that  -while  the  words  exprc.-)sly  repudiate 
liability  for  non-delivery,  they  do  not  in  terms 
repudiate  suoh  liability  for  dela}-  in  delivery 
of  a  meBBage.  To  this  objection  there  are  two 
answers  (not  to  mention  the  pri>toction  agtunst 
default  "from  whatever  cause  ;ii-ising"),  first, 
that  if  they  are  not  liable  for  non-deliveiy, 
a  fortiori  they  would  not  be  lialJe  fur  delay  in 
delivery;  and  secondly,  that  as  delivery  is  a  . 
part  of  transmission  (which  is  not  complete 
until  delivery),  and  as  the  condition  niakes  the 
defendants  irresponsible  for  nun -transmission 
of  a  message,  they  are  clearly  protected  under 
the  terms  of  the  contract  for  tlie  delay  in 
delivery  alleged  in  the  declaration.  But  it  is 
further  objected  that,  assuminp  tlmt  the  words 
of  the  conditions  are  large  enoii^rli  to  cover  the 
default  alleged,  still  the  condition  is  void  for 
nnreasonableneBB ;  and  cases  tt'crL-  cited  on  both 
sides  in  the  argument  before  me.  The  cases 
quoted  for  the  plaintifF  turned  on  tho  liability 
of  railway  oompanies  as  common  warriors,  or  on 
the  terms  of  Canal  Acts  imposing  special 
leeponsibLLites  as  carriers  by  water,  or  on  the 
terms  of  Telegraph  Acta,  and  do  not  seem  to 
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r  matarially  upon  the  qoestion.  It 
intended  for  tiie  plaintiff  that  the 
of  bailment,  and  that  the  defendants 
for  hire,  and  cannot  protect  them- 
.  liability  for  their  ovn  negligenoe. 
reasoning  I  ant  unable  to  aflsent.  The 
s  to  render  a  service ;  and,  as  the  party 
g  to  render  it  waa  under  no  public 
r  obligation  in  relation  to  it,  he  was  at 
r  to  impose  such  restrictions  upcm 
^  as  be  thought  right,  and  having 
te  restriction  contained  in  the  con- 
ationed,  and  the  plaintiff  having 
them  by  entering  into  the  contract) 
B  bound  by  the  condition,  and  judg- 
be  for  the  defendants, 
imon  Seijeant  reserved  leave  to  th» 
appeal  firom  bis  judgment ;  and  the 
ooidingly  delivered  to  the  defendants 
eaded  with  the  name  of  this  Couri;, 
Bel  on  bis  behalf  would  move  this 
et  aside  the  judgment  on  demurrer, 
udgment  for  the  plaintiff  on  grounds 
ie  notice. 

he  appeal  came  on  to  be  argued, 
William,  Q.C.  [S.  D.  Greene  with 
lehalf  of  the  defendants,  took  a  pre- 
hjeotion  to  the  jurisdiction  of  tliis 
■ntortain  this  ;i]iiii;il.  .  This  is  wliat, 
^SiipiTiiie  (.'ourt  ol'  Jmlicaturf  Ails, 
i  '■  error "  upon  dcniuiTL'r ;  and 
iuch  a  proceeding  is  oow  to  be  called 
,  the  existing  special  remedy  is  not 
So  doubt  the  Lord  Mayor's  Court  ia 


-C 
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an  "Inferior  Court"  mtliin  the  meanmg  of 
sect.  45  of  the  Supreme  Court  of  Judicature 
Act,  1873,  and  appeals  on  some  matters  in  that 
Court  are  hy  that  section  directed  to  be  brought 
liere,  but  the  extent  of  those  appeals  is  limited, 
and  there  is  nothing  to  set  aside  or  alter  any 
previouB  enactment  on  the  subject.  This  is  an 
appeal,  if  we  adopt  the  common  and  not  the 
technical  use  of  the  word,  wliich  might  before 
the  passing  of  that  Act  have  been  brought  to 
the  Exchequer  Chamber.  By  the  Mayor's 
Court  of  London  Procedure  Act,  1857  (20  &  21 
Vict,  c,  civil.),  sect.  4,  "  In  all  cases  of  error 
«ising  on  proceedings  in  the  Mayor's  Court, 
the  Exchequer  Chamber  shsiU  be  the  Court  of 
Error  for  the  purposes  of  this  Act."  The 
Exchequer  Chamber,  in  June  last,  entertained 
and  decided  a  case  of  error  from  the  judgment 
oi  the  Lord  Mayor's  Court  upon  a  demurrer  to  a 
plea:  {Simpson  v.  Senning,  L.  Bep.,  10  ft.  B., 
406).  Now  by  sect.  18,  sub-sect.  (4),  of  the 
Supreme  Court  of  Judicature  Act,  1873,  there 
ifl  transferred  to  and  vested  in  the  Court  of 
Appeal,  all  jurisdiction  and  powers  of  the 
Court  of  Exchequer  Chamber.  There  is 
nothing  in  the  45th  section  constituting  this 
Court  for  appeals  from  Inferior  Courts,  which 
overrules  these  express  provisions  concerning 
appeals  upon  demurrers  in  the  Mayor's  Court. 

Pollard  {Eustell,  Q.C.,  with  him),  for  the 
plfuntiff,  the  appellant. — No  doubt  before  the 
Supreme  Court  of  Judicatui-e  Acts  the  Ex- 
chequer Chamber  was  the  Court  for  errors  from 
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the  Mayor's  Court;  but  by  Order  LVIII., 
Bole  1,  proceedings  in  error  are  abolished. 
There  is  no  reservation  or  qnaUfication,  and 
by  Bnle  2,  ''all  appeals  to  the  Court  of 
Appeal  shall  be  by  way  of  rehearing,  and  shall 
be  brought  by  notice  of  motion  in  a  summaiy 
way,  and  no  petition,  case,  or  other  formal  pro- 
ceeding, other  than  such  notice  of  motion,  shall 
be  necessary."  Errors,  therefore,  it  seems,  are 
placed  on  the  same  footing  as  other  appeals, 
and  all  appeals  from  the  Mayor's  Court  are 
(lirected  to  be  brought  here.  Moreover,  the 
leave  reserved  by  the  Common  Serjeant  justifies 
the  plamttfiTs  application. 

Bramwell,  B. — We  are  all  of  opinion  that 
we  have  no  jurisdiction  to  hear  this  appeal. 

Keillor,  J. — It  is  plain,  from  the  enact- 
ments cited,  that  the  jurisdiction  of  the  Court  of 
Exchequer  Chamber  has  been  transferred  to 
the  Court  of  Appeal.  The  Court  of  Appeal, 
therefore,  is  the  proper  tribunal  to  decide  the 
questions  raised  in  this  case. 

Benman,  J.,  concurred. 

The  Court,  with  plaintiff's  consent,  directed 
that  the  costs  of  this  motion  of  appeal  should 
be  the  defendants'  costs  in  the  cause.* 


■    T« 
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Court  op  Appeal. 

(Before  Jaxbb,  Mklltih  and  Baooallat,  L. JJ.) 

Masf  4th,  1876. 

6IX>TSR    r.     GRSSKBANK    ALKALI    COMPANY.     The  Lords 

Jfcfer,  Q.C.,  asked  for  leave  to   ffle    anj^,'";;^^ 
affidavit,  notwithstanding  an  irregxdarily  in  the 

*  L-  B.  1  App.  Gaa.,  408 ;  34  L.  T.,  691 ;  Time$,  Monday, 
H^  lit,  1876. 
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btuiffiiumbim  jurat.       The  application   was  made    to 

CS)urt  of         Lordships  because  the   Haster  of   the  B<^ 

^'™cr*/o*    t'^^'J''^  whom  the  matter  would  bo  brought  oi 

yim  leant  to     the  following  day,  waa  sitting  at  Weetmiiiitir 

■illrcwl^  as  a  Judge  of  the  Court  of  Appeal. 

j)iiFi.ion  0/  James,  L.J. — We  have  no  juriadiotion  to 

moke  the  order.     We  had  it  formerlj,  but  no* 

we  are  not  part  of  the  High  Court  of  Justice. 

You  may  mako  your  appUcation  to  the  Master 

of  the  llolls  at  Westminster,  but  probably  one 

of  the  Viee-Chaueellors  would  make  the  order. 

The  application   waa   then  made   to    Vio*- 

Chanoellor  llaU,  who  made  an  order,  for  tis 

Master  of  the  Bolls,  that  the  affidavit  should  be 

filed.* 


Court  oy  Appeal. 

(Beforo  Jajibs,  Mbllwh  aiid  Bjiuqallat,  L.JJ.) 

July  5th.  1870. 

ALLAN  r.  THE  UNITED  KINGDOM  ELECTRIC  TELB- 

(IHAPir  COMPANY,  LIMITED. 

Tht  Court  ef  This  suit,  Originally  instituted  by  Thcanat 
■  ^Miction  to  Allan,  had,  on  his  death,  been  revived  by  hi* 
executors,  who  now  moved  in  person  that  (tw 
decree  in  the  suit  made  by  Malixs,  V.C,  ontlw 
ySth  of  June,  1871,  and  enrolled  on  the  12tli 
of  July  following,  might,  notwithstanding  tlie 
enrolment  thereof,  be  re-heard  by  tlie  Court  of 
Appeal,  and  be  reversed  or  varied.  The  notioe 
tice  of  motion  set  out  several  grounda  for  the  appH- 


ordiT  the 
mrolinent  of 
dtcTtt  of  the 
Court  of 


'  W.N.,  1876,  p,  167. 
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guilty  of  peguiy,  fraud,  suiprise,  and  oonoeal-  ♦^^^■^^ 
mia&t  of  evidence^  and  that  the  plaintifiEB  had  onfy. 
noBoa&j  diflooyered  important  facts  which  oonld 
not  haye  been  discoyered  at  an  earlier  date. 

T.  A.  BoberU  {Cotton,  Q.C.y  with  him)  ap- 
peared for  the  defendants. 

The  CiouRT  refused  to  hear  the  application. 
The  Court  of  Appeal  had  no  jurisdiction  to 
order  the  enrolment  to  be  yacated.  There 
eomld  be  no  appeal  from  an  enrolled  decree 
ezeept  to  the  House  of  Lords,  and  the  Lord 
Ghsocellor  was  now  the  only  person  who  could 
order  the  enrolment  to  be  yacated.* 


Court  op  Affeax. 

(Befixre  Jambs,  Msllish,  and  Bagoallat,  L.J  J.) 

July  19M,  1876. 

CAYS  V.  MACKENZIE. 

This  was  an  action  in  the  Chanoeiy  Diyision 
of  the  High  Court,  and  was  set  down  to  be 
tried  hefore  the  Master  of  the  Bolls^  who  made 
an  order  that  the  issue  of  fact  in  the  case  should 
be  tried  before  a  jury  at  the  assizes  at  Chelms- 
find.  The  action  was  set  down  accordingly, 
and  came  on  for  trial  at  Chelmsford,  before  Mr. 
Saton  Httddleston.  He,  after  consulting  the 
Lord  Chief  Justice,  refused  to  try  the  case,  on 
Ike  ground  that  it  belonged  to  the  Chancery 
BivisLon,  and  said  that  the  case  must  go  back 
to  the  Master  of  the  Bolls.  The  case  was 
aeoordingly  struck  out  of  the  list.    The  result 

M  Tf%  A.,  S98.' 


An  order  of  a 
Judge  at 
assizes f  that  an 
action  entered 
for  trial  before 
him  should  be 
struck  out  of 
the  list,  is  not 
appealable  to 
the  Court  of 
Appeal, 
aUhough  the 
action  has  been 
sent  down  for 
trial  at  the 
assizes  by  the 
M,R.^  pur^ 
suant  to  Order 
XXXFL, 
Rule  39. 
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of  this  -was  that  the  expenses  already  incumd 
in  relation  to  the  trial-^amoimting,  it  is  ^IldB^ 
stood,  to  £150 — were  entirely  thrown  ttvitj. 
Tinder  these  circumatances,  application  WM 
made  to  tlie  Muster  of  the  Bolls  to-day  for  bit 
directions.  He  was  of  opinion  that  bis  ordn 
■was  a  perfectly  regular  one,  but  did  not  see  fait 
■way  to  help  the  parties  out  of  the  difficulty. 
Therenpon 

Eomcr,  on  behalf  of  the  plaintiff,  applied  to 
the  Court  of  Appeal  for  leave  to  serve  a  notice 
of  appeal  from  the  order  of  Hr.  Baron  Hcdbi* 
STON,  with  tho  view  of  getting  the  cage  tried 
before  the  conclusion  of  the  assizes. 

The  CouiiT  thought  that  this  was  not  sn 
order  which  could  be  appealed  from,  and  did 
not  see  how  they  could  interfere.  They  sug- 
gested, however,  that,  perhaps,  the  plustiff 
might  petition  Parliament,  or  make  some  appli- 
cation to  the  liord  Chancellor  or  the  Attomej- 
General,* 


Court  op  Appeal, 

(Before  Jahei,  Uellish  and  Baooallat.  L.JJ.) 
Julg  ZUt,  1876. 
OARLIKG    f.    ROYDS.  I 

lion  of  ihi  Whitehornv  applied  to    their  LordsbipB,  OB 

AZf'f"  "^^^  of  t'le  plaintiff  in  this  action,  und« 
purtiy  appcl-  t^e  following  circumstances : — The  suit  w« 
}>iitaiion  u  (*#  Commenced  by  the  plaintiff,  under  the  old  pr(H 
Court  of  dp-   cedtire,  by  bill  in  Equity,  for  the  purpoee  of 

•    UN.  C,  lfll;W.  N.,  1876,  p.  237 ;  ri«M,  Jtay  1!*^  ' 
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bemg lelieTed  on  equitable  gronnds  from  hlap^(*^ border 
legal  liabilily  to  the  defendant  on  a  promissory  oftheChane$ry 
note,  which  it  was  sought  to  cancel  as  haviag  ^^*^'  '^ 
been  obtained  by  fraud  and  misrepresentation,  action  %n  the 
Since  the  1st  of  November,  1875,  directions  were  ^^^A,r 
given  by  Vioe-Chanoellor  Hall,  for  whose  Court  trial  by  jury, 
the  bill  was  marked,  that  the  suit  should  pro-  rrfused. 
oeed  under  the  new  practice ;  and  leave  was 
given  to  the  defendant  to  file  a  counterclaim, 
which  was  in  effect   an    action  against   the 
plaintiff  in  Equity  upon  the  promissory  note. 
The  plaintiff  desired  to  have  the  action  tried 
by  a  jury,  and  had  on  the  27th  of  July,  1876, 
given  notice  for  trial  by  jury  as  provided  by  the 
Pirst  Schedule  to  the  Supreme  Court  of  Judi- 
cature Act,  1875.     But,  on  making  the  usual 
application  to  set  down  the  action  for  trial 
in  Middlesex  for  the  7th  of  August,  1876,  the 
plaintiff  was  confronted  by  the  difficulty  that  has 
arisen  from  the  difference  of  opinion  which  pre- 
vails between  the  Judges  of  the  Chancery  and 
Common  Law  Divisions  as  to  how  and  where 
actions  originating  in  the  Chancery  Division 
are  to  be  tried  by  jury ;  and  hx>m  the  apparent 
absence  of  any  supreme  authority  competent  or 
Hilling  to  settle  this  unfortunate  difference  of 
opinion.      The  Begistrars  of   the   Chancery 
Dirision,  acting  upon  the  opinions  expressed  by 
the  Master  of  the  Bolls  and  the  Yice-Chancel- 
lozB,  refdsed  without  the  direction  of  the  Yice- 
Chancellor  to  set  down  this  action  for  trial  by 
jmy.     The  AssociateB  in  the  Common  Law 
Divisions,  in  accordance  with  the  view  taken 
by  the  Lord  Chief  Justice  and  other  Judges, 
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that  the  Ohanoefy  Jadgrea  are  bonnd  to  try 
their  own  sottonB,  hctd  equitHy  refused  to  nt 
down  this  action  for  trial  in  Middlesex.  Under 
these  oircumstances  an  npplioation  \ras  tliii 
morning  made  to  Vioe-Chaiicellor  Hai.i.  for  hii 
direction  to  the  RegiBtrers  to  set  down  th* 
action  for  trial  hy  jury.  T!ic  Vicp-Ghanwllar 
having  declined,  in  the  present  Btnte  of  busineai 
before  the  Court,  to  give  any  such  direction,  thi 
application  was  now  renewed  to  the  Court  U 
Appeal. 

Lord  Justice  KeLlish  observed  that  nndat 
the  new  procedure  the  jorisdiction  of  the  Comt  ' 
of  Appeal  was  purely  appellate,  and  not,  M 
that  of  the  Ijords  Justices  formerly,  a  supefr 
intending  jurisdiction.  The  Cfiurt  could  not 
jive  directions  to  the  Registrars  with  respect  to 
getting  down  the  causes,  or  entertain  any  ap- 
plication except  on  a  fonual  appeal  from  t 
formal  order. 

Whitehome  pointed  out  tlie  hardship  to 
which  his  client  would  be  exposed  if  their  Loid* 
ships  refused  to  give  anj-  directions  in  tb« 
matter.  The  plaintiff  had  given  notice  tex 
trial,  and  was  bound  to  set  ilowti  ILc  ease  withia 
six  days  (of  which  four  had  already  expired,) 
and  if  he  did  not  do  so  the  defendant  was  en- 
titled, as  upon  the  plaintiff's  default,  to  take  the 
donduct  of  the  proceedings  out  of  the  plaintiff** 
handa  and  to  set  down  tho  action  for  trial  itt 
any  way  he  lited. 

The  Court  declined  to  interfere,  the  plainSlf 
heing  dismissed  with  such  consolation  m 
might  be  derived  from  the  legal  maxim  quoted 
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hjcme  of  their  Lordships,  **  Actus  Curias  nemini 
Jmi  injuriam,'^ 
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CoTTXT  OP  Appeal. 

[Before  Jambs,  ICbllish  and  Baooallat,  L.  JJ. 
August  Sth,  1876. 

SMITH  t?.  LEWIS. 

In  this  case  one  Marshall  had,  on  the  17th  The  Court  of 
Febroaiy,  1876,  been  sent  to  HoUoway  Prison  tZ/LZIa 
far  his  contempt  of  Conrt  in  having  flagrantly  ^^  ^freise  of 
diBobeyed  an  order  of  the  Ohanoety  Court  of  <?/  a  Judge  of 
the  County    Palatine,  made  on  the  25th  of  ^^f  f^^*"^ 
September,  1875.    On  the  13th  of  June,  1876,  refusing  to  re- 
an  order  was  made  for  his  discharge  on  payment  ^^^hThca 
of  the  costs  occasioned  by  his  contempt,  when  ^^  to  prison 
taxed.    The  prisoner  had  afterwards  applied  to  ^o^h! 
Yioe-Ghanoellor  Baoon  for  his  discharge  upon 
payment  of  so  muohi   of  the   costs,    which 
amounted  to  nearly  £400,  as  he  oould  meet, 
and  on  giving  his  personal  xmdertaking  for 
payment   of    the   balance.      Yice-Chanoellor 
Bacon  refused  to  discharge  him  from  custody, 
and  the  prisoner  at  once  applied  to  the  Court  of 
Appeal  for  his  release.    As  the  contempt  re- 
lated to  the  breach  of  an  undertaking  not  to 
see  or  to  communicate  with  a  young  lady  who 
mis  a  ward  of  Court,  their  Lordships  heard 
the  application  for    release  in  private;   and 
sabeequently,  one  of  their  Lordships  expressed 
iumaelf  in  terms  of   strong  indignation   at 

*  Tvim^  Wednesday,  A^^t  2xid,  1876.    See,  further, 
M  to  flas  ease  under  Order  XXXVI.,  Bole  27. 


16   SDPREHE  COUBT  OF  JUDICATURE  ACT,  1873. 

any  notioe  in  the  newspapers  of  the  fact  tint 
an  application  whioh  was  heard  in  private  hi 
been  refused.  On  Satordav  last  the  prisoner 
came  up  from  Holloway  Prison  in  eustodr,  and 
applied  in  person  to  Vice-Chancellor  Bacos 
for  hia  release,  urgbg  that  lie  had  been  alreadj 
five  months  in  prison,  and  tlint,  though  he  !iid 
made  every  effort  to  diacharpo  the  costs  of  Ita 
proceedings  against  him,  he  had  not  heen  aHe 
to  get  assistanoe  from  hia  friends,  and  could 
not  while  in  gaol  earn  any  money  to  free  ]ma- 
self.  The  Tioe-Ohancellor  refused  the  a[iphca- 
tion,  observing  that  Marshall  had  been  sent  to 
prison,  not  simply  for  non-jmyment  of  costs, 
but  for  oonduct  of  a  most  seandalous  descrip- 
tion. For  that  offence  he  i\-:is  sent  to  prison, 
and  to  prison  he  must  reiurn.  The  young 
lady's  guardian  was  not  to  Iw  made  to  pay  tbo 
costs  of  protecting  his  charge.  From  this  i»- 
fusal  Marshall  now  appealed  in  person  to  the 
Court  of  Appeal. 

In  support  of  his  application  the  prisons 
read  the  affidavit  which  he  liad  sworn  in  sup- 
port of  his  application  to  the  Viee-Chancellor, 
to  the  effect  that  he  had  no  prospect,  so  long  as 
he  was  in  prison,  of  bein^,'  nhle  to  pay  the 
amount  of  the  costs ;  tiiat  ho  had  been  always  . 
ready  and  willing  to  submit  to  such  terms  as 
the  Court  should  impose  in  pnmting  the  order 
of  release ;  and  that  be  bad  no  dosLre  to  avoid 
payment  of  the  oosts,  though  bo  lind  no  means  | 
at  present  of  earning  money  for  their  payment  i 

Baggallay,  L.  J. — Our  ditficulty   is  tliat  | 
your  application   to  the   Viee-Chancellor  on  [ 
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Saturday  last  was  that  he  should  release  you^ 
not  as  a  matter  of  right,  but  simply  and  solely 
on  a  merciful  consideration  of  your  case ;  and 
on  that  ground,  as  we  understand  it,  the  Yioe- 
Chanoellor,  in  the  exercise  of  his  discretion, 
refitted  your  application.  We  are  not  in  pos- 
flession  of  the  details  which  were  laid  before 
the  Vice-Chancellor,  who,  having  the  whole 
matter  under  his  consideration,  thought  it  was 
not  a  case  for  showing  you  any  mercy. 

James,  L.  J. — We  cannot  interfere  with  the 
order  of  the  Vice-Chancellor. 

The  Prisoner. — How  long  am  I  to  be  kept 
in  gaol? 

James,  L-  J. — ^We  do  not  sit  as  a  Court  of 
Appeal  from  fJie  exercise  by  the  Vice-Chan- 
ceflor  of  his  discretion.  You  cannot  be  re- 
leased from  prison  without  giving  a  material 
guarantee  for  the  costs  incurred. 

Nwrth^  on  behalf  of  the  plaintiflF,  wished 
to  add  that  the  prisoner  had  threatened  to  pub- 
lish the  details  of  his  case  after  he  came  out  of 
prison,  and  suggested  that  their  Lordships 
fibould  acquaint  hiTn  with  the  penalties  of 
taking  any  such  step. 

James,  L.  J. — ^He  has  been  already  warned 
by  the  Vice-Chancellor,  and  he  leaves  this 
Court  warned.* 


*  TimM,  Wedneaday,  Angnst  9th,  1876. 
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SECTION    19. 

(Appeal*  from  the  Sigh  Court  nf  Justice.) 

Mayntk,  ISHmnd  !9(A,  1976. 

THE  "  TBANSIT." 

3li»  Cevrt  of  This  waB  an  appeal  from  a  jurlgment  of  the 
■^?f''  ■  Judee  of  the  Admiralty  DiviBioii  in  an  action 
thitruptet  instituted  bj  the  owners  of  tlio  Bteamship 
'laidd^^^  "GIamiibEnta"again6t  the  steamship  "Transit" 
t)u  Frivy  and  lier  freight,  to  recover  damiiges  for  ft 
not,  txeept  in  eollision  between  the  two  ships, 
s  nm  sfovtT-  r^Q  plaintiffs'  Statement  of  claim  iu  the 
whtlmwg  \ 

prttiuTf,  Court  below  was  as  follows : — 
2^^°  ,  _  "  1.  Shortly  before  1  p.m.  on'tlie  3^rd  Janu- 
Judgtof  t/u  ary,  1876,  the  three-masted  iron  scix^w  eteamei 
JHriH^.^  '  Glannihanta,'  of  584  tons  fegifitor,  and  99- 
"*^*'  *"'  ^o"^^  power,  of  which  the  pltuntiH'^  were  owners, 
eiutiim  a/fari  whilst  proceeding  from  London  to  ihe  Tync, 
"^^S^;,  i"  ballast.  l»a^  passed  St.  Nicholas'  li.^ht^Teswl 
and  after  Afkr-ior  the  purpose  of  entering  imd  proeoeding 
cKfrt,^  through  Yarmouth  Roads, 
oterp^  the  u  2,  The  wind  at  this  time  was  about  south* 
tht  aitntnr,;  west,  a  light  breezo,  the  weather  was  fine,  and 
^^iTd^i^  the  tide  was  in  the  last  quarter  ebb  and  of  the 
lionit  founded  iaroi  of  about  half  a  knot  per  hour,  and  the 
"™n /^T"' '  Glannibanta,'  under  steam  and  sail,  waa  steer- 
tkt  wirfww  by  ;„„  about  north,  and  proceeding  at  the  rate  cS 
will,  if  about  mne  knots  per  hour. 

Zi^'i  "  3-  -^t  8uch  time  those  on  board  the  *  Glan- 
t/  wwttory,  nibanta' observed  an  approaching  steamer  under 
o«(y™("'  steam  and  sail  (which  proved  to  bo  the  steam- 
pranm,  hy  (jjjp  'Transit'  proceeded  against  in  this  action) 
lit  Court  of  '^.  ,       .    .  •   Zr         .1  _.  T.  i 

^ppe-ri.         beanng  about  two  pomts  on  the  port  bow  of 
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the '  Glaimibanta,'  wd  at  the  distanoe  of  about 
one  half  to  three  qaa;rters  of  a  mile. 

'^4.  The  helm  of  the  ^  Glaonibanta '  was 
slightly  ported,  and  she  was  kept  on  with  a 
yiew  to  passing  the  'Transit'  port  side  to  port 
fflde.  The  ^  Transit,'  instead  of  passing  the 
'Glannihanta'  on  her  port  side,  as  she  should 
have  done,  starhoarded  her  helm  and  oaused 
danger  of  colliaion ;  and  although  the  engines 
of  the  'GFl^nnibanta'  were  immediately  stopped 
andreyersed,  and  her  helm  was  starboaidedi 
the '  Transit,'  with  her  starboard  side  abreast 
of  the  foremast,  came  into  oont«ot  with  the 
stem  of  the  '  Glannibanta,'  and  a  great  deal  of 
damage  was  thereby  doAe  to  the  'Glannibanta.' 
^  5.  The  ^  Tr^i^t '  improperly  neglected  to 
take  proper  measures  for  passing  the  '  Glanni- 
banta' on  her  port  side. 

"  6.  Those  on  board  the  '  Tr^sit '  impro- 
perly starboarded  the  helm  of  the  '  Transit.' 

"  7.  Those  on  board  the  '  Transit '  did  not 
duly  observe  and  comply  with  the  provisions  of 
article  16  of  the  regulations  for  preventing  col- 
lidons  at  sea. 

**  8.  The  said  collision  was  occasioned  by  the 
n^ligent  and  improper  navigation  of  the 
^Transit' 

'^  9.  The  said  collision  was  not  occasioned  by 
any  negligence  or  default  on  the  part  of  those 
on  board  the  *  Glannibanta.' " 

The  defendants  delivered  a   statement   of 
defence    and    counter-claim,   which    was    as 
follows  :— 
"  1.  The  '  Transit^'  a  screw  steamship  of  345 
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tons  repfiter  and  smety  horse  power  with  a 
crew  of  twenty-one  hands,  left  Grimsby  about 
2  a.m,  of  the  23rd  Jan.,  187C,  with  a  general 
cargo  bound  for  Dieppe. 

"  2.  Shortly  before  1  a.in.  of  the  Game  day  the 
'  Transit '  in  the  coarse  of  her  voyage  was  pass- 
ing through  Tarmouth-roails,  Iieading  ahont 
S.byW.and  keeping  well  over  to  the  east  side  of 
the  roads,  as  is  the  practice  with  vessels  south- 
ward bound.  The  wind  was  about  S.W,  The 
weather  was  fine.  The  tide  was  ebb  about  thiee 
knots  an  hour.  The  '  Transit,'  under  sail,  as 
well  as  steam,  was  making  about  oight  knots  an 
hour.  A  good  look-out  was  kefit  on  board  of  her. 

"  3.  In  these  oircnmstanccs  those  on  board 
the  '  Transit '  observed  the  stoamship  '  Glanni- 
hanta '  about  a  mile  off,  right  ahead  and  draw- 
ing on  to  their  starboard  bow  luider  steam  and 
B^,  having  signalsflying  and  appnrently  head- 
ing towards  the  town  of  Great  Yarmouth.  The 
helm  of  the  *  Transit  *  was  etnrboaded  about  two 
points  and  then  steadied,  and  the  '  Transit '  kept 
on,  those  on  board  of  her  exjiecting  the  '  Glan- 
nibanta'  topassBtarboardsidetostarboordside. 
The  '  Qlannibanta,'  however,  as  she  drew  near, 
ported  her  helm  and  caused  diinger  of  collision, 
and,  notwithstanding  that  the  engines  of  the 
'  Transit '  were  stopped  and  reversed,  the '  Glan- 
nibanta'  oame  into  ooUiuon  with  her,  striking 
her  with  the  stem  very  violently  ou  heir  star- 
board bow  in  the  fore-rigging. 

"  4.  Save  as  hereinbefore  nj^pears,  the  several 
allegations  contained  in  die  statement  of  claim 
Bienntrue. 
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"  5.  A  good  look-out  was  not  kept  on  board 
the '  Glannibanta/ 

"  6.  The  hebn  of  the  *  GHannibanta  *  was  im- 
properly ported. 

"  7.  Those  on  board  the  *  G^Iannibanta  impro- 
perlj  neglected  or  omitted  to  keep  her  on  her 
oourse. 

"  8.  Those  on  board  the  *  Glannibanta '  im- 
properly neglected  or  omitted  to  ease,  stop,  and 
reyerse  her  engines. 

"  9.  The  collision  was  occasioned  by  some  or 
all  of  the  matters  and  things  alleged  in  the  dth, 
6th,  7th  and  8th  paragraphs  hereof,  or  otherwise 
by  the  default  of  the  *  Glannibanta '  or  those  on 
board  of  her. 

"  10.  No  blame  in  respect  of  the  collision  is 
attributable  to  the  *  Transit  *  or  to  any  of  those 
onboard  of  her." 

The  cause  was  heard  in  the  Court  below  on 
the  2Ist  March,  1876,  before  the  Judge  (Sir 
B.  Phillimore)  and  Trinity  Masters. 

Mihcardy  Q.C,  and  Clarksoft,  for  the  plaintiff. 

Benjamin^  Q.Cj  Phillimore^  and  Siubbs^  for 
the  defendants. 

Sir  E.  Phillimore. — This  is  an  important 
case  of  collision  which  happened  about  one 
o'clock  in  the  middle  of  the  day  on  the  23rd  of 
January  this  year,  in  Yarmouth  Eoads,  some- 
where between  the  South  Elbow  Buoy  and 
the  South-west  Scroby  Buoy,  off  the  Scroby 
Sands ;  the  state  of  the  weather  was  fine  and 
dear  and  the  tide  was  ebb.  The  vessels  that 
came  together  in  this  collision  were  the 
three-masted  iron  screw  steamship  the  ^'  Glanni- 
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banto,"  of  534  toDB  regipter,  and  99  horse 
power,  the  plaintiff  in  thie  action,  going  from 
London  to  the  Tyne  in  ballast,  ftnd  lie 
"  Traneit,"  a  screw  steamer  of  345  tons  regis- 
ter, and  90  horee  power,  ivitli  a  crew  of  21 
hands,  the  defendant  in  thi^  action,  bound 
&om  GrimBhy  to  Dieppe  with  a  general 
cargo.  The  parts  of  the  vessels  which  emne 
into  contact  were  the  stem  of  the  "  Gkn- 
nibanta  "  and  the  starboard  f^itle  of  the  "  Tran- 
ait,"  just  abreast  of  the  fuiomnst.  The  case 
has  been  very  well  argued  on  bofh  sides,  and 
the  importance  of  it  well  ilesc-rveJ  such  an 
argument.  I  have  carefully',-  considered  tha 
arguments  and  the  evidence  with  the  Elder 
Brethren  of  the  Trinity  Hoiise,  and  it  is  with 
their  entire  concurrence  that  I  pronounce  the 
following  judgment :  It  appears  that  the 
"  G-lannibanta,"  preceded  (a  very  material  fact 
in  this  case)  by  a  steamer  callfd  the  "  Paradox," 
oame  through  Hewitt's  Chiiimel,  and  left  the 
St,  Nicholas  light  vessel  ou  hi'i-  jiort  side  and 
theSoroby  South  Elbow  Buoj-  im  her  starboard 
side.  It  is  expedient  in  nil  these  cases,  if 
possible,  to  see  what  the  natural  and  proper 
conduct  of  a  vessel  would  be,  before  we  consider 
the  conduct  she  actually  piiraued.  Now  in 
this  case  the  natural  and  premier  conduct  for 
the  "  Glannibanta  "  was  to  mako  a  fair  couiw 
under  a  starboard  helm  to  the  N-N.^VV.,  and 
to  port  when  dear  of  the  Scroby  buoys,  and 
alter  her  course  as  she  passed  the  lightship 
to  N.  or  N.  half  E.,  and,  having  Jone  that,  to 
straighten  down  the  roads,  keeping  the  buoys 
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Btarboard  hand.  That  is  not  denied  to 
«n  her  natural  course,  but  it  has  been 
led,  and  with  very  great  power,  that 
t  was  this,  that  she  went  towards  Tar- 
iarther  than  was  necessary  and  proper, 
reby  brought  her  etarbotuil  side  open  to 
ransit,"  which,  on  seeing  her  starboard 
« justified  in  starboarding,  which  it  is 
d  that  she  did.  Amid  a  ooneideraUo 
of  evidence,  we  are  of  opinion  that  we 
ely  rely  upon  the  testimony  given  by 
L  board  the  '\Paradox" — ^by  the  two 
s  produced  from  that  steamer — and  ac- 
to  ihmr  evidence  the  "  Transit "  passed 
Liadox  "  port  side  to  port  side.  At  tJiat 
I  "  01annibanta "  was  about  a  quarter 
9  astern,  it  might  have  been  a  little  more 
tie  less,  and  half  a  point  on  the  port 
of  the  "  Paradox,"  and,  as  the  witness 
1  it,  "  on  the  edge  of  her  wake  "  on  a 
urae.  It  is  clear  that  the  "  Transit " 
alter  her  helm  until  she  had  passed 
aradox,"  and  therefore,  not  until  the 
ibanta "  had  straightened  down,  and 
mtly  the  "  Olannibanta  "  must  have 
that  time  on  the  "  Transit's  "  port  bow. 
uitted  that  the  "  Transit  "  starboarded 
TO  points,  and  the  great  debate  before 

been  as  to  when  she  effected  that 
re.  Now  it  appears  to  us  that  she 
ve  done  so  when  the  "  Q-lannibanta  " 
her  port  side,  and  that  therefore  the 
t "  is  alone  to  blame. 

this  judgment  the  owners  of  the 
t "  appealed. 
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Senj'amin,    Q.C.,  Phillimore,  and  Slubbs,  for 
the  appellants. 

Milmard  Q.C.,  Suti,  Q.C.  and   Clarkson,  for 
the  regpondents. 

Cur.  ode.  rufl., 

Mat/  29.    Baooallay,   L.J.,  now  deliveted 
the  judgment  of  the  Court : — 

la  the  course  of  the  argiuucut  on  behalf  of 
the  plaintififi  we  were  muoli  pressed  with  the 
language  from  time  to  time  made  use  of  by  the 
Judioial  Committee  of  the  Privy  Council  hi 
Admiralty  caBes,  and  particidtirly  in  the  cawfl 
of  The  "Julia"  (Lush.,  234 ;  14  iUioro,  P.  C.  C, 
210),  and  T/ie  "Alice  "  (3  Mar.  Luw  Caa.  0.  S., 
103),  to  the  effect  that,  if  in  the  Court  of 
Admiralty  there  was  conflictiug  ovidence,  and 
the  Judge  of  that  Court,  hiiving  had  the  oppor- 
tunity of  seeing  the  is^tiiesses  aud  observing 
their  demeanour,  had  come,  on  the  balance  of 
testimony,  to  a  dear  and  decisive  conclusion, 
the  Judioial  Committee  would  not  be  disposed 
to  reverse  the  decision,  except  in  eases  of 
extreme  and  OTerwheltning  pressure ;  and  ii 
was  urged  upon  us  that  in  the  present  oaae 
there  was  no  such  extreme  and  overwhelming 
pressure  as  should  induce  us  to  reverse  tiie 
decisioii  of  the  Admiralty  Division  as  to  the 
question  of  fact  upon  which  its  decision  wosbased. 
Now  we  feel,  as  strongly  as  did  the  Lords  of  the 
Privy  Council  in  the  cases  just  referred  to,  the 
great  weight  that  is  due  to  the  decision  of  a 
Judge  of  First  Instance,  whenever,  in  a  conflict 
of  testimony,  the  demeanour  and  manuer  of  the 
witneEsee,  who  have  been  seen  and  heard  by  htm, 
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are,  as  they  were,  in  the  oases  referred  to, 
material  elements  in  the  consideration  of  the 
truthfulness  of  their  statements. 

But  the  parties  to  the  oause  are  nevertheless 
entitled,  as  well  on  questions  of  fact  as  on  ques- 
tions of  law,  to  demand  the  decision  of  the 
Court  of  Appeal,  and  that  Court  cannot  excuse 
itself  from  the  task  of  weighing  conflicting 
evidence,  and  drawing  its  own  inferences  and 
conclusions,  though  it  should  always  bear  in 
mind  that  it  has  neither  seen  nor  heard  the 
witnesses,  and  should  make  due  allowance  in 
this  respect. 

In  the  present  case,  it  does  not  appear  from 
the  judgment,  nor  is  there  any  reason  to  sup- 
pose, that  the  learned  Judge  at  all  proceeded 
upon  the  manner  or  demeanour  of  the  witnesses; 
on  the  contrary,  it  would  appear  that  his  judg- 
ment, in  fact,  proceeded  upon  the  inferences 
which  he  drew  irom  the  evidence  before  him, 
and  which  we  have  really  the  same  means  of 
considering  that  he  had ;  and  with  this  further 
advantage,  that  we  have  had  his  view  of  the 
inferences  to  be  drawn  from  the  evidence,  as 
well  as  the  evidence  itself,  made  the  subject  of 
elaborate  and  able  discussion  on  both  sides. 

We  are  unable  to  arrive  at  the  same  conclu- 
sion as  that  arrived  at  by  the  learned  Judge  of 
the  Admiralty  Division.  It  is  quite  true,  as 
has  been  already  stated,  that  the  evidence  of 
the  captain  and  helmsman  of  the  ^^  Paradox  " 
IB  to  the  effect  that  in  their  opinion  the  ^'  G^lan- 
nibanta"  ported  her  helm  immediately  after  she 
had  passed  the  lightship,  and  that  such  evidence 


"  .'    'If 


T   ^T 


i 


26  8UFBBHB  COURT  O^  JUDICATURE  ACT,  1EI3. 

is  in  aooordanoe  with  that  of  tho  captain  and 
bebusman  of  the  "  Q-laniiibanta ;"  but  it  'a  in 
our  opinion  clear,  ttom  tlio  ciruiimstanoes  to 
which  we  are  about  to  advert,  and  to  whicH 
the  attentiou  of  the  Judge  ol'  the  Admiralty 
DiTisioa  does  not  appear  to  have  liecii  directed, 
that  these  witnesses  must  ]m\o  tieen  luistaken. 
The  captain  of  the  "  GkriiiiLanta"  himself 
most  distinctly  states  that  ho  saw  tho  "  Transit" 
directly  after  he  ported,  and  that  she  was  then 
ahout  half  a  mile,  or  a  little  more,  froni  the 
"Glannihanta;"  and  this  is  sucportcd  by  other 
persons  who  were  onboard  t!io  "  Glaimibanta." 
Now,  there  is  no  dispute  that  tlie  point  at 
which  the  collision  took  place  was  upwards  of 
a  mile  to  the  north  of  the  lightship,  though 
there  is  some  slight  differeur'e  of  opinion  as  to 
the  distance  from  Soroby  Sands,  and  as  the  two 
vessels  were  approaching  each  other  at  about 
equal  rates,  the  "Transit"  must,  at  the  time 
when  the  "  Glannihanta  "  passed  the  Ugbtship, 
have  been  at  least  a  mile  to  the  north  of  the 
point  of  collision,  and  at  least  two  miles  from 
the  "  Glannihanta ;"  and  had  the  "  Glauui- 
banta  "  ported  her  helm  immedintely  on  pas- 
sing the  lightship,  the  "Trauait,"  when  firat 
seen  from  the  "  Glannihanta,"  must  have  been 
at  least  two  miles  distant  instead  of  half  a  mile 
or  three  quarters  of  a  mile,  wliicli  most  of  the 
witneseee,  except  those  who  wire  on  board  the 
"  Paradox,"  agree  in  treating  as  about  the  dis- 
tance between  the  two  ships  when  the  "  Glan- 
nihanta" straightened  her  course.  If,  how> 
ever,  as  is  contended  by  the  defcudanta,  the 
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"GHannibanta'*  did  not  port  her  helm  until 
she  had  left  the  lightship  more  than  half  a 
mile  behind  her,  she  woidd  have  been,  when 
she  ported,  about  half  a  mile  to  three  quarters 
of  a  mile  from  the  "  Transit,"  each  being  about 
a  quarter  of  a  mUe  from  the  eventual  point  of 
coUiBion. 

Under  these  circumstances,  having  given  our 
best  consideration  to  all  the  evidence  in  the 
case,  and  having  had  the  benefit  of  the  advice 
of  the  nautical  assessors  by  whom  we  have 
been  assisted  on  the  present  occasion,  we  have 
arrived  at  the  following  conclusions,  in  which 
they  entirely  concur : — 

1.  That  the  "  GHannibanta "  continued  on 
her  course  for  more  than  half  a  mile  after  she 
had  passed  the  lightship,  whether  or  not  she 
did  so  for  the  purpose  of  interchanging  signals 
with  Yarmouth,  as  suggested  by  the  defend- 
ants, it  is  immaterial  for  us  to  consider.  The 
fact  is  proved  to  demonstration  by  the  evidence 
of  the  captain  of  the  '^  Glannibanta,''  and  it 
follows  from  this, 

2.  That  by  keeping  on  this  course  she  led 
those  on  board  the  "  Transit "  to  believe,  and 
that  they  were  justified  in  believing,  that  she 
was  making  for  Yarmouth,  and  would  pass 
fhem  starboard  to  starboard. 

3.  That,  having  regaid  to  these  circum- 
stances, the  "  Transit "  was  fully  justified  in 
starboarding  when  the  "Glannibanta''  was  first 
seen  from  her  deck,  and  that  the  "^^  Gdanni- 
hanta  *'  was  not  justified  in  porting  when  in 
noh  dose  proximity  to  the  ^^  Transit." 
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4.  That  the  oollision  was  occasioned  by  Huch 
improper  portmg  of  the  "  Glannibanta,"  it 
being  praotioaUj  impoaeible  to  avoid  a  oolliBi<m 
after  the  oouiw  of  the  "  GlaunibaQta "  had 
been  changed. 

In  arriving  at  these  conclusions,  we  ue 
doubtless  dissenting  from  the  view  expressed 
by  the  captain  and  helmemaii  of  the  ''  Para- 
dox," upon  which  the  Judge  of  the  Admiralty 
Division  relied,  but  we  o;iu  woU  understand 
how  in  such  a  case  persons  dcsiiiug  to  speak 
with  the  most  perfect  honesty  and  accuracy, 
may  have  been  mistaken.  There  was  nothing 
in  the  surrounding  circumstances  prior  to  the 
collision  to  direct  the  attention  of  the  people 
on  board  the  "  Paradox  "  to  llie  raovements  of 
the  "Transit"  and  the  "  Glannibanta,"  so  as 
to  induce  them  to  watch  t^ucli  movemenU  with 
any  particular  nicety,  and  tlio  wout  of  acou- 
raoy  in  such  oasual  notit.'es  as  were  token  is 
exemplified  by  the  oircunii'tanco  that  the 
captain  of  the  "Paradox"  states  that  the 
"  Glannibanta,"  after  she  Imd  stntiglitened  her 
course,  was  a  quarter  of  a  mile  astern  of  him, 
whilst  his  helmsman  makes  the  distance  200 
yards  only,  and  the  captain  of  the  "  Glanni- 
banta "  says  he  was  as  muoh  as  lialf  a  mile,  or 
nearly  so,  astern. 

We  cannot  part  with  this  caao  without  ex- 
pressing our  surprise  that  there  should  have 
been  no  proper  or  sufficient  look-out  on  board 
the  "Glannibanta,"  for  liad  there  been  a 
proper  look-out,  and  the  "  Tram^it  "  hod  been 
seen  from  the  "  Glannibanta,"  oa  in  such  case 
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flihe  must  have  been  before  the  latter  ported, 
we  cannot  for  a  moment  suppose  that  that 
change  of  course  would  have  been  made. 

The  "  Transit "  was,  in  our  opinion,  very 
carefully  and  cautiously  handled.  The  "  Glan- 
nibanta"  was  carelessly  and  recklessly  managed 
in  changing  her  course  in  ignorance  of  the 
position  of  another  vessel  which  was  only  half 
a  mile  off!  It  is  possible,  no  doubt,  that  the 
carefal  ship  may  have  blundeiingly  gone 
wrong,  and  that  the  careless  ship  may  by  acci- 
dent have  gone  right,  but  the  burthen  of  proof 
on  the  latter  is  then  very  heavy,  and  the 
"  GFlannibanta "  has  certainly  not  discharged 
it  in  this  case. 

Upon  the  whole,  we  are  of  opinion  that  the 
''  Olannibanta ''  was  alone  to  blame^  and  that, 
consequently  the  appeal  must  be  allowed,  the 
order  of  the  Court  below  discharged,  and  the 
UBoal  order  of  reference  made  for  'assessing  ihe 
damage  sustained  by  the  ^^  Transit."  The 
costs  both  of  the  Court  below  and  of  the  appeal 
must  follow  the  result. 
Judgment  reversed.* 


SECTION  22. 

(Proceedings  pending.) 

Court  of  Appeal. 

(Before  Jajcbs,  Mblubh  and  Baooallat,  L.  J  J.,  Gboyb,  J., 

and  0LBA6BT,  B. 
February  16M,  1876. 

TAYLOR  V.  GBEENHALGH. 

This  was  an  appeal  from  a  decision  of  the  Two  actions. 
Court  of  Queen's  Bench,  reported  L.  E.  9  Q.B.,  7*^^7;(t* 

•  L.  R.,  1  P.  &  D.,  283 ;  34  L.  T,,  934 ;  24  W.  R.,  1083. 
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<.th,r  *y  B.  489,  23  W.  B.,  4.     Two  aetiona,  Pendkbary  y. 

''r'.''i"n  af' '"  Greenhalgh,   and    Taghr   v.  Greenhalijh,    hod 

'">'i"*™|-  been  brought  against  a  Bvurtyor  of  highways, 

ii,„!  /I.  in  an  to  leooTCir  damages  for  injimes  Bustaincil  in  m 

Zrlfrre/^'  ftooidsiit  that  oocuiTed  to  tliem  while  travelling 

ihy,.ughc:t  in  the  aamo  gig,  bj  reason  of  the  daDgerous 

'miU'i^n  condition  of  the  highway,  which  was  then  und^ 

mnii  «<d>  A  verdict  was  entered  for  the  plaintiff  in 

li'-i^ofl/^'*''^*^  aotions,  leave  being  reserved  to  the 
,Sf!:i.}u!ier,  defendant  to  move  for  a  nonsuit,  on  the  ground 
Mr  -ij/j  w  that  he  oould  not  be  legally  responsible  for  the 
'""  "^''°?\,"^'  negligence.  A  rule  was  accordingly  obtained, 
"gZ ,  rf«»  fwf  w  and  in  July,  1874,  made  absolute. 
"Ii  "uTmI^-  5^™  *^  decision  Pendlebury  appe^iled,  and 
rn.uciikku  the  appeal  was  heard  on  a  qiecial  cose  in  ac- 
ffiirj^  '  cordfliioe  with  the  practice  before  the  passing  of 
";/" "'  ^^,  the  Supreme  Court  of  Judicature  Acts,  and  the 
.i;.- miir,  decision  of  the  Court  of  Qrueen's  Bench  was  on 
j^un.  ^s  November  8j  1875,  reversed.* 
iN7i;,  fl.  '  Taylor  gave  due  notice  of  appeal  under 
'I,'''''i°'^/{(,a0ction  37  of  the  Common  Law  Procedure  Act, 
a/^ivi  MiM  OB  1874,  within  four  days  after  the  rule  had  been 
\Z^-'7lu'  made  absolute.  On  the  10th  of  July,  1ST 4, 
.sujymt  CouH  £jj^  judgment  was  signed  for  the  defendant. 
Ad.  1876.  and  in  September,  1874,  in  order  to  stay  execu- 
i'f/if,;.,l'a  tion,  Taylor  paid  the  costs  of  the  proceedings. 
.:/  (;  Xflj  The  plaintiff  did  not,  however,  proceed  with  his 
'it'C'icni  had  appeal  until  the  appeal  in Peiuileburs  v.  Green- 
»■  '  '^aT*''  Afl/yA  had  been  decided,  and  took  no  steps  in 
apprai  mat  the  matter  until  he  gave  a  month's  notice  of 
no,  iarrcdbs   ^^^    g^  j^g   jgth  of  Jauuttiy,  1876.   The 

•  See  24  W.  H.,  83. 
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iaots  were  brought  before  the  Court  of  Appeal 
by  the  production  of  a  oopy  of  the  Judge's 
QoteSy  pursuant  to  the  Supreme  Court  of 
Judicature  Act,  1875,  Order  LVHI.  Eule  11. 

Edwards^  Q,C.  {Pope,  Q,C,j  with  him),  for 
the  respondent,  said  that  the  notice  of  appeal 
was  under  the  old  practice,  but  the  appeal  had 
l)een  prosecuted  under  the  new  practice,  and  by 
the  new  practice  no  appeal  could  be  brought  a 
year  after  judgment  had  been  signed :  Supreme 
Court  of  Judicature  Act,  1875,  Order  LVIII, 
Bule  15.  [Meixisu,  L.J.,  read  section  22  of 
the  Supreme  Court  of  Judicature  Act,  1873, 
and  said  the  only  question  was  whether  this 
was  a  "  pending  "  appeal.]  An  appeal  could 
not  be  ^  pending ''  after  costs  had  been  paid 
and  judgment  signed.  In  reply  to  James,  L.  J., 
he  said  he  could  not  oontend  that  under  the  old 
practice  the  plaintiff  would  not  have  had  a 
light  to  appeal. 

Ambrose,  Q.C.  {Oarat,  Q,C.,  with  him), 
said  the  appeal  had  been  brought  pur- 
Boant  to  section  3^  of  the  Common  Law 
Procedure  Act,  1854,  under  which  the  plaintiff 
had  an  absolute  right  of  appeal,  subject 
to  the  conditions  imposed  by  section  37.  That 
OQudition  had  been  complied  with.  Notice 
was  given  within  four  days.  [Hellish,  L.  J., 
aakedy  whether  by  the  voluntary  payment  of  the 
oosts  the  plaintiff  had  not  waived  his  notice  P] 
The  payment  of  coats  was  not  voluntary,  but 
oompalsory ;  the  plaintiff  took  out  a  summons 
to  stay  the  ezeoution,  and  his  summons  was 
dismissed,  and  he  was  forced  either  to  give  bail 


Order  LVIII, 
Hule  15,  lUy 
under  the 
special  eireum" 
ntanees  of  the 
case,  it  was  a 
**  pending** 
appeal 
within  the 
meaning  of 
sect  22  of  the 
Supreme  Court 
of  Judicature 
Act,  1878. 
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or  pay  costs  to  preveiit  exnnution  iBsuing,  and 
he  preferred  to  do  the  Iatt.r.     The  plaintiff  did   ' 
not  prosecute  the  appeal  >vilh  great  Jiligenee  be-   ' 
cause  it  was  useless  that  two  appeals  in  tho    | 
same  matter  should  be  proceeding    at    once,    i 
[Q-ROVE,  J.,  asked,  whether  there  had  ever  been 
a  case  of  an  appeal  allowed    after   judgment    ' 
signed  and  costs  paid  T]    There  had  been  many 
such  cases,  and  they  were  clearly  contemplated 
by  section  42  of  the  CJommnn  Law  Procedure 
Act,  1854.     The  present  ajipeal  became  a  pend- 
ing appeal  immediately  after  the  notice  of  appeal 
waa  given. 

James,  L.J.,  said  he  thought  that  this  was  a 
pending  appeal.  There  had  been  two  actiom 
brought  by  two  plaintiffs  agninst  the  defendant 
on  account  of  the  same  accident,  in  both  of 
which  a  verdiot  had  been  entered  fiu-  the  de- 
fendant. One  of  the  plaintill's  had  appealed,  and 
hod  been  suooeasfulin  his  n]>pyal.  While  that 
appeal  waa  going  on,  it  woulil  have  been  vexa- 
tious and  oppressive  on  the  part  of  the  other 
plaintiff  to  have  proceeded  with  the  appeal  in 
hie  action,  of  which  he  had  given  notice.  It 
was  very  reasonable  to  await  llic  result  of  the 
other  appeal.  He  asked  for  time  in  which  to 
pay  the  costs  of  the  action,  and  was  refused. 
He  took  out  a  summons  to  stay  execution,  and 
that  summons  was  dismissed,  aud  thereupon  he 
paid  the  costs,  but  he  did  not  pay  them 
Tolimtarily.  The  proper  inference  from  those 
cdrcumstanoes  waa  that  the  appeal  was  merely 
delayed  until  the  appeal  by  the  other  plaintiff 
had  been  decided. 
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The  Court  allowed  the  ap'peal,  and  made  an 
order  on  the  defendant  for  restitution  of  costs.* 


S   ft 


SECTION  24. 
{Law  and  Equity  to  be  concurrently  administered,) 

SUBSECTION  (2.) 

{Equitable  Defences) 

High  Court  op  Justice. — Chancery 

Division. 

(Before  Sir  J.  Bacon,  V.C.) 
Feb,  9M,  1876. 

ETRE  V.   HUGHES. 

The  hill  in  this  case  prayed  for  a  foreclosure,  -^^  *  'olieUor, 
and  to  have  an  account  against  the  defendants,  tinuto  time 
the  mortgagors,  taken  without  prejudice  to  cer-  ^^*'^^*^ 
tab  stipulations  for  the  benefit  of  the  plaintiff,  of  hu  eiututy 
as  mortgagee  in  possession,   contained  in  the^^^^^^'^^ 
mortgage  deeds.  «»»Ty  ommiid- 

The  plaintiff  had  acted  as  solicitor  in  certain  *(^ions,  sub- 
bnfldinfi:  txansaiistions  for  the  defendant  Huirhes,  ^*^^^ 

iim  jTTiiiP-ii  aceounta  to 

and  Thomas,  now  represented  by  the  defendant  themj  whieh 
fiofiling,   his  trustee  in  Kquidation,  and  had  ^JZVt^ 
^  financed  "    the    speculation    by    advancing  took  a  mart- 
money  to  them  from  time  to  time  in  his  own  ^t^^^t^ 
name  and  that  of  Pinniger,  his  clerk,  on  the  ^^^^  already 
aecority  of  their  interest  in  the  property,  the  Juding^un.-*^' 
deeds  being'  prepared  by  himself.     He  had  also  *^f.  *^  ^f 
procured  loans  for  them  from  some  of  his  clients,  further  ad- 
the  securities  having  been  afterwards  trans-  ^^gLgOMd 
fened  to  himself.     Some  of   these  adyanoes  provided  that 
were  made  on  the  security  of  biUs  of  exchange,  ^n^au^fy  ^er 

•  24  W.  R.,  311. 
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WcfTfeuMiwo/ which  were  diflcoimted   by  the  plaintiff  at  a 

the  morUagi  ,     .  -     i         -        ,,  ,  -     ,, 

miir  into        oonuniflsion   of    1*.  in  the  pomid :  a   further 
•?/    charge  of  6  per  cent,  being  made  by  f he  plain- 
tiff when  he  had  to  provide  for  pasmifut  of  the 
h, fhoaidthMk'^^'     ^^se  Buma  were  all  added  to  the  in-    ; 
fit,  and  iiumid  tereBt-bearing  debt,  and  on  the  oci'iisioQ  of  &    ^ 
flmHUMUBoi  mortgage  toBecurethese  advances tlie defendants    ' 
thtiimin-    were  called  upon  to  sign  the  account  ^ — withont, 
Hiumraiien,     Bs  they  alleged,  proper  opportunity  lur  exami- 
""f  !-!ni/and  ^**"'°-    1°  February,  1871;  upon  the  occasioii 
pro/!!>  s/nmu  of  a  further  mortgage  which  the  defendaDte 
for"iTf^^  were  raquired  to  sign  before  any  furtlier  ad- 
"""'}''  't^u,     ^*"'*'®  would  be  made,  stipuIationB  were  inserted   j 
't'kc'L^in     in  the  mortgage  deed  by  which  the  plaintiS  ' 
?"*""'*'^'**  was  to  enter  into  posseesicHi  of  the  property,  | 
ii-fprineipaif  and  let  and  manage  it  as  he  should  think  fit,  and  , 
pat  thi  Ml*    *°  i"eoeiTe  a  large  commission  for  expenses  of  , 
*f .,  out  of  hit  management,  and  for  collecting  the  rents ;  all 
oHHtiTaliieLmt  these  ohaTgeB  when  paid  by  himself,  in  case  of 
r  '"'"'^^^f  insufficiency  of  the  rents,  being  ad  Jed  to  thB 
th.-priHeipti    principal  intended  to  be  thereby  secured,  and 
't'h^rihf  "  **  o^*  **  ^^^'^  interest  at  7  per  bent.,  reducible 
securfii.  M    on  punctual  payment  to  6  per  cent. 
t^'lTaJy  The  plaintiff  having  filed  his  bill  for  for»- 

furti^  ad-  ologore  and  to  have  the  account  taken,  withont 
B.  and  0.  pT^'udioe  to  those  stipulationa,  the  <lefendantB  { 
'.'^"''f.^f^  by  their  answer  claimed  the  right  to  open  the  ' 
tchieh  liuffuh  vh.(A&  axxxmai,,  and  to  have  aUitemaclinrgedfor 
Tl'nTfjfftfS^  oommisaion  and  discount  disallowed,  and  sums  j 
tuitforjtn-  far  oosts  end  profeBsional  chaises  which  had  j 
and  c.  iy  tMr  ''^^  included  in  the  secority  allowed  to  th«  j 
"I^^Zdta  "'^s^^  o°iy  of  taxed  costs  out  of  pocket.  ] 
hav  th,  Vsriooe  instances  of  pressure  were  alleged  by 

^^>"'         the  defendants  in  support  of  their  case. 
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The  main  question  was  whether  this  defence 
was  open  to  the  defendants  upon  the  mere  aver- 
ments in  their  answer,  without  their  having 
filed  a  cross  bill^  or  a  counterclaim  imder  the 
Supreme  Court  of  Judicature  Act,  1873. 

Errors  to  some  extent  in  the  accoimt  were 
admitted  by  the  plaintiff ;  hut  his  contention 
was,  (1)  that  the  defendants  were  hound  by 
the  signed  accounts,  unless  they  filed  a  cross 
hill  for  the  purpose  of  re-opening  the  whole 
matter ;  and  (2),  that  a  mortgagee  in  possession 
was  not  precluded  from  insisting  upon  stipula- 
tions for  his  own  benefit,  which  had  been 
assented  to  by  the  mortgagor. 

The  case  was  at  issue  before  the  1st  November, 
1875. 

JVy,  Q.C.y  and  Miliary  for  the  plaintiflF,  cited 

Richards  v.  Bayleyy  1  Jo.  &  Lat.,  120 ; 

Blagrote  v.  Routhy  2  Kay  &  Joh.,  509,  618  ; 

Waters  v.  Taylary  2  M.  &  C,  526 ; 

Lord  Kemington  v.  Bouveriey  7  De.  G.  M.  4 
G.,  134, 136 ; 

Chambers  v.  Ooldtainy  9  Ves.,  254 ; 

Baniihan  v.  Hockmorey  1  Vem.,  316  ;^ 

French  v.  Barouy  2  Atk.,  126 ; 

Godfrey  v.  JFatsotiy  3  Atk.,  517 ; 

Nicholson  v.  Tutin,  3  K.  4  J.,  159 ; 

Also  Fisher's  Law  of  Mortgages,  2nd  edit., 
vol.  2,  p.  890. 

•Kzy,  Q.C.,  and  Bury,  for  the  defendantSi 
cited 

B^ing  v.  Corke  (vol.  I,  Court  Cases,  103) ; 
Lawless  v  Mansfield,  1  Dr.  4  W.,  556 ; 
LeUh  V.  Irtnne,  1  M.  &  K.,  277,  286 ; 


opened,  to 
have  the  bitte 
of  eoete  inelu^ 
dedin  the 
eeeurity  tazed^ 
and  that  the 
plaintiff 
ehould  be  die' 
alknoed  the 
eume  charged 
ae  eommieeion. 
The  euit  icae 
in  ieeue  before 
the  let  of 
November, 
1876. 

ffeldy  that  the 
Court  under 
the  Judicature 
Act,  1873,  e. 
24,  eubeeetion 
(ijfhadpoioer 
to  entertain 
the  equitable 
defence  raieed 
by  the  anetoere 
in  the  eame 
manner  ae  it 
might  have 
doneif  aeroee 
bill  had  been 
filed  under  the 
old  praetiee,  or 
a  eounterdaim 
had  been 
delivered  under 
the  new 
practice. 
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Blagrove  v.  Rouih,  8  De  G.  M.  &.  G.,  600, 
692; 

MaitkiBon  v.  Clarke,  3  Dr.,  3  ; 

Bertrand  v.  Davia,  31  Beav.,  429 ; 

Barrett  v.  SaHley,  L.  Eep.  3  Eq.,  789 ; 

Croft  T.  Graham,  2  De  G.,  Jo.  &  Sm.,  155 ; 

AyUsford  v.  Jlfffrm,  L.  Eep.  8  Ch.,  484 ;  ^ 

Broad  v.  Se^e,  9  Jut.  N.  S.,  885  ; 

Morgan  v.  Higgint,  1  Giff.,  270 ;  I 

DflCTes  T.  Parry,  1  Giff.,  174 ;  ' 

Also,  Fisher's  Law  of  Mortgages,  L'nd  edit,    | 
vol.  2,  p.  893,  par.  1621.  I 

Bacon,  T.C. — Not  the  least  important  part  | 
of  the  caBo  which  has  heeu  aiguod  before  me, 
raises  a  point  -which  must  be  decided  under  the 
Supreme  Court  of  Judicature  Acts.  I  mean  Mr. 
Pry'B  argument  that  the  defendnut's  case  cannot 
be  entertained  in  this  Court  becimso  he  has  not 
filed  a  cross  bUl. 

Now  the  2nd  Hubaeotion  of  the  2ith  Hection 
of  the   statute  is  plain.       Nothing   could  be 
more  oomprehenBive,   general,    and    universal 
than  this  stipulation.     [His  Lordship  read  s. 
24,  subs.  (2)  of  the  Supreme  Court  of  Judi- 
cature Act,   1873.]        It   sbnll   be   tho   duty  j 
of  the   Court,   in   deoiding   a  cause   between  ■ 
two  parties  litigant,  or  more  than  two  parties, . 
if  s  ground  of   defence  or   title  to  relief  by  , 
way  of  defence  is  alleged  by  the   defendant,  j 
to  deal  with  it  in  the  same  manner  as  the  Couit  I 
of  Chancery  would  have  dealt  with  it.    Bat  it- 
is  said  that  the  Court  of  Chancery  would  notj 
have  dealt  with  this  imless  there  had  been  ft  { 
cross  bill  filed.      The    subsequent  proTision^j 
I 
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which  point  out  the  way  in  which  a  defendant 
having  a  title  to  relief  may  bring  that  forward 
bj  way  of  oounterdainiy  and  so  on,  it  is  not 
necessaiy  to  refer  to  further  for  the  present  case ; 
but  it  becomes  necessary  to  examine  the  plead- 
ings of  the  cause  to  see  whether,  in  the  terms 
of  the  subsection,  such  a  defence,  or  such  a  title 
to  relief  by  way  of  defence,  is  upon  the  record 
as  compels  the  Court  to  deal  with  it  upon  the 
principles  familiar  in  this  Court. 

Not  only  the  relation  of  solicitor  and  client 
existed  between  these  parties,  but  a  sort  of 
relation  something  like  that  of  a  banker  and 
customer.  The  plaintiff  received  the  moneys 
which  were  secured  by  the  defendants'  mort- 
gage, carried  them  into  account,  and  applied 
them  in  payment  of  the  moneys  he  had  advanced 
and  of  his  bills  of  costs.  That  pervades  the 
whole  of  this  transaction ;  that  relationship  is 
never  in  any  degree  changed. 

Now,  without  putting  upon  the  plaintiflf, 
because  he  is  a  solicitor,  any  further  burden  than 
properly  belongs  to  any  person  who  so  acted,  I 
cannot  forget  that  he  had  the  duties  of  a 
solicitor  to  dischargta  to  those  persons.  It  was 
his  duty  to  advise  them  (and  no  doubt  he  dis- 
charged it  punctually)  and  to  see  that,  if  they 
executed  mortgages  to  other  persons,  they  did 
not  enter  into  any  other  engagements  than  the 
transactions  warranted*  The  mortgages  to 
other  persons  were  all  at  the  rate  of  five  per 
cent ;  the  mortgages  to  the  plaintiff  were  taken 
at  a  larger  rate  of  interest,  which  he  had  by  law 
ft  perfect  right  to  exact  and  take,  and  his  position 
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BB  Bolicitor  did  not  interfere  with  that  right  in 
the  slightest  degree. 

Well,  then,  the  mortgages  go  on,  accounts 
ue  stated,  and  the  aooounts  are  of  this  nature  :— 
The  plaintiff  hy  his  ca^hior  makes  out  his  ac- 
counts; the  defendants  Hughes  aud  Thomas  are 
snnuQoned  to  examine  thoso  accounts ;  the 
aooounts  are  laid  before  them  or  Eubraitted  to 
them  (a  variety  of  expressions  are  used  in  the 
evidenoe),  and  ultimately,  at  the  iustonce  of  the 
agent  of  the  plaintiff,  aud  at  bis  request, 
Hughes  and  Thomas  sign  memoranda  approv- 
ing of  those  aooounts,  and  stating  that  they  had 
examined  them.  If  that  M-as  all  in  the  case  no 
doubt  they  would  be  bound  by  a  settled  account 
just  as  anybody  else  who,  lia\-iiig  a  full  oppor- 
tunity of  examining  an  account,  affixes  bis 
name  to  a  memorandum  Eignifying  that  he  has 
examined  and  approves  of  it,  is  bound.  But  I 
do  not  find  a  statement  in  any  part  of  this 
evidence  that  there  was  any  examination  of  the 
account  further  than  that  the  defendants'  ap- 
probation was  required  to  the  statement  of 
moneys  which  had  been  advanced  to  them.  I 
do  not  find  any  allusion  of  any  kind  to  bills  of 
costs.  There  are  bills  of  costs  amounting,  as 
the  defendants'  accountant  says — and  without 
adopting  it  any  more  than  is  necessary  for  this 
purpose  I  must  for  the  present  assume  it  to  be 
right — to  £600  odd,  of  which  no  bill  was  ever 
delivered  so  far  as  I  knon-.  Nobody  has  ever 
said  that  there  was,  and  there  was  no  examinai- 
tion  of  those  bills.  Was  it  not  right,  that  before 
these  defendants  should  hare  been  called  upon 
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to  approve  o^  or  before  they  were  in  a  situation 
to  examine,  these  aocounts,  thej  shouLd  hare 
had  the  bills  delivered  to  them  ?  There  is  no 
pretence  for  saying  that  they  were  ever  delivered 
and  the  plaintiff  himself  says — ^ond  this  is  what 
is  called  pressure,  which  he  denies  to  hare  been 
preasare,  but  which  the  defendants  say  was 
piessnre — ^he  says,  and  says  it  over  and  over 
again,  that  he  refused  to  advance  any  more 
money  unless  they  would  execute  the  seeoxities 
ijrhioh  were  tendered  to  them,  the  approval  of 
the  accounts  being  a  preliminary  to  the  execution 
of  these  deeds.  That  I  take  to  be  a  dear  con- 
dition of  the  case  as  far  as  the  transactions 
between  the  plaintiff  and  defendants  were  oon- 
oemed,  and  that  continued  down  to  the  execution 
of  the  last  of  the  mortgages.  Well,  then,  that 
bemg  80, 1  say  it  was  fair,  just,  and  proper  that 
the  bills  should  have  been  delivered,  and  that 
the  cashier  or  the  other  gentieman  who  prepared 
the  accounts  and  asked  the  approved  of  them, 
ought  in  his  evidence  to  have  said  that  the  item 
which  was  represented  by  the  bills  of  cosUi  was 
drawn  to  the  attention  of  the  defendants,  and  if 
it  was  not,  I  am  compelled  to  say  that  I  think  the 
plaintiff,  in  that  instance,  did  not  perform  pro- 
perly the  duty  he  had  taken  upon  himself  as 
solicitor  of  these  defendants. 

The  bills  of  costs  amount  to  «  considerable 
sum,  and  it  cannot,  I  think,  be  ttirlj  and 
properly  submitted  that  these  bills  are  not 
subject  to  taxation.  If  they  are  subject  to 
taxation,  and  anything  should  be  reduced  tram 
them,  it  would  be  apparent  that  there  was  an 
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orror  in  the  aoooimts  stated.     Some  errors  ore 
tidimtf«d.     There  is  an  offer  to  rectify  those 
orroTB ;    but  surely  ae  between  these  parties 
ixiamdermg    their    relations,    considering   the 
]>iirden  upon  the  one  and  the  duty  which  was 
upon  the  other,  it  is  not  unreasonable  to  say, 
although  no  doubt  a  large  turn  of  money  is  due 
to  the  plaintiff  iu   respect  i.if  largo  advances      i 
made  by  him  for  the  benefit  <.if  the  defendants,     I 
yet  that  the  way  in  whiob  timt  amount  is  to  be 
ascertained,  notwithstanding  the  cxeeutioD  of 
tlie  deed  under  the  oLrcumstances  in  evidenoe,     ' 
is  still  open  to  investigation  ?     This  is  all  that 
I  understand  the  defendants  to  aak  upon  this 
oooftflion.     They  do  not  dispute  the  esecutioo  of 
the  mortgage  deed;  they  do  not  dispute  the 
fact  of  the  advances  having  been  made ;  but 
they  say  that,  upon  considering  the  matter,  or 
upon  inquiry  further  into  it,  they  are  satisfied 
that  they  do  not  owe  him  so  much  as  the  mort- 
gage deed  represents  them  to  bo  in  his  debt. 
But,  then,  is  there  any  principle  upon  which  I 
can  say  that  that  allegation  is  not  a  sufEcient 
title  to  relief  in  this  Court  (in  the  words  of  the 
Supreme  Court  of  Judicatitro  Act,  1873),  or  is 
there  any  necessity,  or  would  thero  have  been 
before  that  Act  passed,  any  uoceBsity  for  a  cross 
bill  P     The  mortgages  are  not  disputed,  but  the 
only  thing  that  is  disputed  Ir?  the  sum  mentioned 
in  the  mortgage  deed  as  the  debt,  and  for  that 
the  defendants  allege  such  reasons  as  appear  in 
their  answer  why  they  ought  to  be   re-oon- 
sidered,   and  why  the   account   ought  to  be 
inveBtigated,     I  think  that  upon  such  a  state- 
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ment  as  I  have  just  now  made,  the  Court  would 
unhesitatingly  direct  the  aooount  to  be  taken. 
The  Court  would  not  preclude  a  defendant 
from,  at  least,  an  inquiry  into  that  which  he 
said  was  his  just  right.  It  would  not  adopt  an 
untaxed  bill  of  costs  as  a  liquidated  debt 
'  against  the  wishes  of  the  persons  indebted  upon 
that  bill  of  costs,  but  who  had  never  had  an 
opportunity  of  seeing  it  or  investigating  it,  it 
being  the  bill  of  costs  of  the  plaintiff. 

Upon  the  statute,  therefore,  I  am  satisfied 
that  I  should  neglect  my  duty  if  I  did  not 
attend  to  that  which  is  alleged  by  the  defen- 
dants by  way  of  defence  for  the  purposes  I 
have  mentioned.  There  is  no  statement  of 
fraud  or  forgery  as  to  the  deed,  and  no  reason 
why  the  deed  should  be  set  aside,  and  no  claim 
for  that  to  be  done.  All  that  the  defendants 
say  is  this :  There  are  errors  in  the  accotmts 
upon  which  we  signed  these  deeds,  and  we 
desire  to  have  them  set  right.  The  plaintiff  to 
a  certain  extent  agrees  that  there  are  errors  in 
the  accounts,  and  he  does  not  dispute,  as  far  as 
I  know,  that  no  bill  of  costs  was  ever  delivered 
to  these  parties  during  the  transactions  which 
occupied  the  few  years  covered  by  these  several 
deeds.  I  think,  therefore,  that  upon  the  plead- 
iogs,  notwithstanding  the  argument  that  the 
Court  does  not  give  relief  except  upon  a  cross 
bfll,  if  there  had  been  no  Supreme  Court  of 
Judicature  Act,  1873,  passed,  the  defendants 
upon  the  evidence  before  me  would  have  been 
entitled  to  have  the  account  they  ask  for.  I 
think  that  under  that  Act  I  have  no  choice  but 
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to  say  tliat  thej  sre  bo  eotitled,  and  that  the 
aooonnt  miut  be  taken. 

I  think  that  there  is  a  sufBoient  ground  of 
defence,  a  sufficient  title  to  relief,  pleaded  on 
this  record.  I  am  bound  upon  the  evidence 
to  give  effect  to  that  claim.  There  most 
be  an  account  properly  token  of  the  monejrs 
advanced  bj  the  plaintilf,  with  interest  I 
think  that  the  costs  which  are  inserted  in  the 
accounts  and  included  in  the  securitiea  most  now 
be  taxed,  and  that  the  amount  when  taxed  must 
be  included  in  the  plaintifTR  securitieB,aud  there 
must  be  a  decree  of  foroolosure  for  the  amount 
of  what,  upon  this  proceBS  being  gone  through, 
shall  appear  to  be  due.  In  other  respects  it  will 
be  an  ordinary  foreclosure  account. 

The  decree  directed  the  following  aooounts : — 

1.  An  account  of  princiiial  and  interest  due 
to  the  plaintiff  in  respeot  of  his  advances  on 
the  mortgages  in  the  jileadings  mentioned,  and 
for  his  costs  of  suit,  and  also  liis  costs  properly 
incurred  in  respect  of  the  mortgages  to  be 
taxed. 

2.  An  account  of  money  laid  out  by  the 
plaintiff  in  necessary  repairs  on  the  mortgaged 
property,  with  interest  on  the  snma  so  laid  out 
at  the  same  rate  as  in  the  mortgages,  adding 
the  amount  to  account. 

3.  An  account,  on  the  footing  of  wilful  d«- 
fault,  of  rents  and  profits  reaeived,  deducting 
the  amount  with  interest  at  £4  per  cent,  from 
the  date  of  receipt  from  accounts  1  and  2. 

4.  An  account  of  money  expended  in  pur- 
chase  of  the    reversion,    and    in    taking    the 
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aooounta,  signed  aoooxmts  not  to  be  deemed 
aottled  aooonnts.    Usual  decree  for  foieolosure.* 


^*^    *i 
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Common  Plbas  Division. 

(Before  Bbjbtt,  Abcbibald,  and  Lindlst,  JJ.) 
F^ruary  lith^  1876. 

MOSTTN,    BARONET,   T.  THE    WEST   M03TYN    COAL 
AND  IRON  COMPANY  (lIMITED). 

The  declaration,  dated  26th  October,  1875,  ^f^^  •» 
under  the  old  system,  stated  that  the  plaintiff  ^^t^MMj^c 
sued  the  defendants  for  that  the  plaintiff  by  in-  ^^  ^.^•fif" 
denture  of  lease  dated  the  25th  March,  1874,  let  OonrnonFietu 
to  the  defendants  aU  and  every  the  coal  mines,  si^^J^^^ 
seams,  and  beds  of  coal,  cannel,  culm,  slack,  fire-  ^^  »heum 
day,  and  ironstone  under  certain  parcels  of  land  tiff  had  no  **** 
delineated  in  a  plan  thereunto  annexed,  andj^^?^*^**/ 
containing  by  estimation  2,211  acres,  to   hold  that  he  knew 
the  demised  premises  from  the  24th  of  June,  ^  ^hmhe 
1873,  for  the  term  of  60  years  thence  ensuing,  granted  the 
at  the  rent  of  Is.  for  the  first  year  of  the   said  the%fendanis 
term,  and  during  the  next  seven  years  of  the  ^^^^^^^ 
said  term  at  the  rent  of  £1,200  a  year,  and  no  means  of 
other  rents  and  royalties  by  the  said  indenture  ^^*^^*/ 
reserved,  of  which  rent  of  £1,200  two  quarters  the  deed  woe 
were  due  and  unpaid.  ^  d^Z^!^' 

The  statement  of  defence  and  counterclaim,  ?y^**i'^»»*»y 
dated  11th  November,  1875,  imder  the  new  aw***  ^to^- ' 
system,  was  as  follows : —  ^^)  ^f     , 

'  '  ,  Defence  and 

'^1.  The  defendants  admit  that  by  anit)  denture  c<mnterciaim, 
of  lease  dated  the  25th  March,  1874,  the  plaintiff  ^^^  ^"^ 

♦  L.  R.,  2  Ch.  D.,  148;  46  L.  J.  (Ch.),  396  ;    4  L.  T., 
211 ;  14  W.  R.,  697  ;  W.  N.,  1876,  p.  80. 
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riftt/ferf;  liat  purported  to  demise  to  the  defendants  for  o 

"'/l'}"^^ jjgj,jj^jjj  ^gjjjj  pf  j^g^  therein  named,  the  co«I 

iflun    mines,  seams  and  heds  of  coal,  cannel,  cuhn, 

y^ett  slat'k,  fireclay,  and  ironstone,  lying  upon  and 

^        "".   under  certain  parcels  of  land  described  therein 

/     as  otmtaining  by  estimation   2,211    acres  at 

^  "     certain  yearly  rents  therein  mentioned,  but  they 

and  do  not  admit  that  the  contents  of  such  lease  are 

,  correctly  stated  in  the  plaintiif's  declaration.  I 

'  2.    The  defendants  admit  that  under  and 

according  to  the  terms  of  the  said  indenture  so 

admitted,  half  a  year's  rent  in  respect  of  the  said 

demised  premises,  amounting   to   the   sum  of 

'  £600,  would,   but  for  the  matter  hereinafter 

mentioned,  have  been  due  and  piiyable  from  the 

defendants  to  the  plaintiff,  but  they  deny  that 

they  have  ever  stated  any  account  with  the 

plaintiff  of  the  said  moneys,  or  of  any  other 

moneys  whatsoever. 

"  3,  And  by  way  of    set-off  and  counter- 
claim   the    defendants     daim    as    follows : — 
A  large  portion   of  the  said   parcels  of  land 
in  the  said   admitted  lease  montioned,  to  the 
extent  of  968   acres,  or  thereabouts,  is  situate    , 
and  lies  below  the  low  water  innrk  of  the  rirer 
Dee,   and  a  further  large  p-n-i ion  of  the  said 
parcels,  to  the  extent  of  l,(iiHl  acres,  or  there- 
abouts (no  part  of  which  said  p'lrtions  respectively 
is  within  a  certain  manor,  thorciu   called  the 
*  Manor  of  Pioton  and  Aston  '),  is  situate  and    i 
lies  below  the  high  water  mark  of  the  said  river,    i 
"  4.  The  defendants,  after  the  making  of  the   | 
said  admitted  lease,  and  before  the  claim  mode   j 
on  behalf  of  the   Grown   as  hereinafter  men-   i 
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tioned,  and  without  any  knowledge  or  notice  of 
the  rights  mentioned  and  referred  to  in  suoh 
clainiy  took  a  lease  from  one  John,  Lord  Han- 
mer,  for  a  term  of  forty  years,  at  a  yearly  rent 
of  £500,  of  the  mines,  seams,  and  beds  of  ooal, 
with  their  appurtenances,  lying  imder  2,270 
acres  of  land,  or  thereabouts,  adjoining  the  said 
land  in  and  by  the  said  admitted  indenture 
purported  to  be  demised  by  the  plaintiff  to  the 
defendants,  and  are  sinking  shafts  in  the  said 
last  mentioned  land  with  a  view  of  working  the 
mineSy  seams,  and  beds  of  coal  from  under  the 
whole  of  the  lands  hereinbefore  referred  to, 
through  suoh  shafts,  and  have  expended  on  such 
sinking  of  shafts  very  large  sums  of  money. 

"  5.  On  or  about  the  23rd  Aug.,  1875,  a  formal 
claim  on  behalf  of  the  Crown  was  made  by  the 
Lords  Commissioners  of  Her  Msgesty's  Woods 
and  Forests  upon  the  defendants,  through  their 
secretary,  to  the  ooal  lying  under  the  said  portion 
of  land  which  is  so  situate  as  aforesaid  below 
the  low  water  mark  of  the  river  Dee  aforesaid, 
and  to  the  iron  lying  under  the  said  portion  of 
land  which  is  so  situate  as  aforesaid  below  the 
high  water  mark  of  the  river  Dee  aforesaid  (except 
any  part  of  such  portions  respectively  as  were 
within  the  manor  of  Ficton  and  Axton  aforesaid) . 
''  6.  The  defendants,  in  consequence  of  such 
daim,  and  believing  that  the  same  was,  as  it  in 
fact  is,  well  foimded  in  truth  and  law,  informed 
the  plaintiff  of  the  said  claim,  and  declined  to 
pay  the  said  rent  upon  the  same  being  demanded 
fiom  them  by  the  plaintiff. 
"  7.  The  plaintiff  at  the  time  when  he  so  made 
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the  Baid  admitted  indenture  of  lease,  whereby 
he  purported  to  demiBe  tho  eaiJ  premises  so 
included  therein,  knew  that  tho  o^al  lying  under 
the  said  portion  of  land  wluch  is  so  situate  as 
aforesaid  below  the  low  water  mark  of  the  river 
Dee  aforesaid,  and  that  the  irou  lying  under 
the  Baid  portion  of  land  n-hich  is  so  situate  as 
aforesaid  helow  the  higii  water  mark  of  the 
river  Bee  aforesaid,  did  not  heluog  to  him,  and 
that  he  had  then  no  right  or  title  to  demise  the 
same  respectively  or  either  of  them  req>ectively, 
and  the  defendants  had  then  no  knowledge  or 
notice  and  no  means  of  knon-ing  that  the  said 
last-mentioned  portions  of  land  respectively,  or  ! 
that  either  of  them  respectively,  did  not  belong  i 
to  the  plaintiff  or  that  the  plaintiff  hod  then  no 
right  or  title  to  demise  the  samo  respectively, 
or  either  of  them  respectively.  , 

"8.  In  oonsequenoe  of  the  matters  mentioned 
above  the  defendants  are  greatly  embarrassed   i 
and  delayed  in  the  working  of  tiieir  said  mines   , 
as  well  under  the  said  land  mentioned  in  the 
said  admitted  leaae  aiS  under  that  mentioned  in   , 
the  said  lease  so  grant^^d  as  afcireeaid  by  the 
said  liOrd  Hanmer,  and  tlio  said  last-mentioned 
lease  also  is  rendered  lee^s  valuable  to  them  by 
reason  of  the   said    want    of    title    on     the  , 
part    of    the    plaintiff    (such     lease     having-  ' 
been  accepted  and  taken  by  them  solely  vrith.  | 
a  view   of  working  the   mines   therein  men-  I 
tioned   in   oonjunotion  with  those   which  thA 
plaintiff  purported  to  demise),   and  the  defen*  * 
dants  have  thereby  also  lost  and  been  depriTed 
of  the  moneys  laid  out  and  expended  by  them  ' 
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under  and  with  reference  to  the  said  cases  re- 
speetiTely,  which  they  would  not  have  laid  out 
and  expoided  if  thej  had  known  that  the  coal 
and  iron  respeotively  so  lying  under  the  said 
portions  of  land  below  the  high  and  low  water 
mark  respeotiTely  of  the  riyer  Dee  did  not  be- 
long to  ^e  plaintiff  at  the  time  of  the  making 
of  the  said  admitted  lease,  and  have  lost  and 
been  deprived  of  the  interest  and  profits  which 
would  have  aoorued  to  them  from  the  use  of  the 
moneys  so  laid  out  and  expended. 

"  The  defendants  claim : — 

^'1.  £100,000damage8inre6pectof  the  matters 
stated  in  the  above  set-off  and  counterdaim. 

''  2.  To  have  the  said  deed,  under  which  the 
plaintiff  claims,  rectified  or  set  aside  upon  such 
terms  as  to  this  Honourable  Court  may  seem 
just^  and  for  th6  purposes  aforesaid  to  have  this 
action  transferred  to  the  Ohanoery  Division. 

*^3.  To  have  such  further  or  other  relief  as  the 
nature  of  the  case  may  require.'' 

The  plaintiff  demurred  to  the  above  state- 
ment of  defence,  set-off,  and  counterclaim,  on 
the  giound  that  it  did  not  allege  that  the  de- 
fendants had  been  disturbed  in  the  possession 
of  the  premises  demised  by  the  indenture  of 
lease  of  25th  March,  1874,  and  on  the  farther 
ground  thai  it  did  not  show  any  right  in  the 
dafendania  to  have  that  lease  rectified  or  set 
Hide,  and  on  other  grounds* 

HawMnSy  Q.C.,  Fhilbriek,  Q.O.,  and  Dundas 
Oardmer^  for  the  plainti£^  cited  Gfilbert  v.  Lewis, 
1 D.  J.  and  S*,  38 ;  and  Story  on  Jurispru- 
dence, 11  Ednu,  vol.  1,  pp.  154  and  147. 
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Sip  Senrtf  Jama,  Q.C.,  Sir  IF.  Giffard,  Q.C., 
S.O.,  and  B.  E.  Turner  for  tlie  defendontB, 
cited  LiM  V.  Stephenson,  5  Bing.  N.C.,  183; 
Edteardt  v.  MeLaay,  Geo,  Cooper'a  Cii.  Ca.,  308 ; 
2  Swanrt.,  287 ;  Torrance  v.  Bolfon,  L.  E.,  8 
Ch.,  118,and  JPca&v.  Jf<wA™=.<sl  M.&"W".,747; 
also  Piatt  on  GorenantB,  p.  46,  and  Sugden's 
v.  and  P.,  Wtt  edit.,  246. 

Pkilbrick,  Q.C.,  in  reply,  cited  Line  r. 
Bt^henaen,  4  Bing.  N.  C,  678,  and  Blandy  y. 
Cartimghi,  8'Ex.,  91S. 

Brbtt,  J. — This  IB  a  demurrer  to  a  statement 
of  defence.  The  statement  of  ckim  is  founded 
upon  a  lease,  and  claima  two  quarters'  reserved 
rent.  It  avers  that  th*  plaintiff  let  to  the  de- 
fendants a  certain  coal  mine,  and  that  they  were 
to  hold  the  demised  premises  for  a  term  of  sixty 
years.  But  it  is  nowhero  averred  on  these 
pleadings  that  there  was  any  covenant  in  the 
lease  for  quiet  enjoyment,  or  for  title.  The  state- 
ment of  defence  has  a  doutle  aspect ;  it  assumes 
in  the  first  place  to  be  a  good  answer  to  the 
claim,  and,  failing  that,  it  assumes  to  be  a  good 
counterclaim.  The  facta  admitted  on  the  plead- 
ings for  the  purposes  of  this  demurrer  are  as 
follows : — A  lease  is  granted  of  certain  mines 
by  one  who  had  no  title  to  part  of  the  mines  so 
demised.  He  knew  at  the  time  that  that  part 
did  not  belong  to  him,  and  that  he  had  no  right 
or  title  to  demise  it.  The  defendants  say  that 
a  defence  which  sets  up  such  a  state  of  facts  ia 
a  good  answer  to  a  claim  for  rent,  because  in 
such  a  state  of  facts  a  Court  of  Equity  would 
set  aside  the  lease.  The  delendauts  never  were 
in  possession  of  any  part  of  the  premises  de- 
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mised,  as  fiEu:  as  we  know  now.  And  no  doubt 
the  fact  concealed  from  the  defendants  was  a 
yerj  material  one.  Had  they  known  that  the 
plaintiff  had  no  title  to  part  of  the  demised 
mines  they  might  very  probably  have  refused  to 
take  any  lease  from  him  at  all.  A  Court  of 
Equity  would  set  aside  the  lease  under  such  cir- 
cmnstanoes  if  a  bill  had  been  filed  for  that  pur- 
pose. And  the  defendants,  having  been  brought 
into  this  Court  by  a  claim  under  the  existing 
lease,  claim  to  be  entitled  to  be  treated  here  on 
this  demurrer  as  though  they  had  filed  their  bill, 
and  had  the  lease  set  aside.  And  again,  the 
defendants  say,  although  there  has  been  no 
eviction,  and  although  that  which  has  been  done 
does  not  amoimt  to  an  eviction,  we  are  entitled 
to  say  to  the  plaintiff,  you  have  acknowledged 
that  you  have  no  title  to  part  of  the  property 
you  pretended  to  demise  to  us.  You  cannot,, 
therefore,  insist  upon  our  running  the  risk  of 
an  action  of  trespass  by  using  that  part  ii^ 
accordance  with  the  lease.  So  we  will  throw^ 
that  part  back  upon  your  hands,  but  we  will 
keep  possession  of  the  rest.  And  we  will  also 
sue  you  for  damages  for  your  breach  of  your 
implied  covenant  that  you  had  a  good  title  to 
the  whole  when  you  had  not. 

And  here  we  are  met  by  two  points  which  arise 
imdertheSupremeCourtof  Judicature  Act,  1873. 
By  section  34,  subsection  (3),  of  that  Act,  all 
causes  and  matters  relating  to  the  rectification, 
or  setting  aside,  or  cancellation  of  deeds,  or  other 
written  instruments,  are  assigned  to  the  Chan* 
ceiy  Division.     But  by  section  24,  subsection 
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(2),  if  the  defendant  claims  to  be  entitled  to 
relief  upon  any  equitaLle  ground  against  any 
deed,  instmnient,  or  contract,  wo  are  bound  to 
give  to  every  ground  of  relief  so  cIoiEDed  sucli 
and  the  same  effect,  by  way  of  defence,  aa  tie 
Court  of  Chancery  xcould  have  given.  Hence, 
no  doubt,  this  Court  has  power  to  do  this : — If 
the  defendant  seta  up  l.>y  way  of  defence  or 
oounterdaim  facts  ujinn  whicli  the  Chancery 
Division  would  reform  or  set  aside  the  document 
upon  which  the  plniotilf  relies,  then  in  the 
argiitnent  of  a  demnrror  to  such  a  defence  the 
Court  may  treat  the  document  as  though  it  were 
reformed  or  set  aside. 

Another  difficulty  that  has  occurred  to  us 
is  this : — SuppoEong  the  counterclaim  shows 
some  damage,  but  obviously  not  equal  to  the 
damage  alleged  in  the  statement  of  claim, 
is  that  a  good  answer  as  to  part  of  the  cause 
of  action  ?  It  is  not  a  set-oif,  for  I  thint  here 
Order  XIX,  Bule  'A,  i  r  in  point,  and  ehows  that 
a  counterclaim  is  not  tu  be  treated  as  pleas  of 
set-off  were  before  the  Sujjreme  Court  of 
Judicature  Acta.  By  this  Eule  a  defendant  who 
has  a  cause  of  action  :igainst  a  plaintiff  may  do 
either  one  thing  or  flio  other ;  ho  may  set  up 
his  cause  of  action  by  way  of  counterclaim,  or 
he  may  set  it  up  in  a  cross-action.  The  meaning 
of  the  Bule  seems  to  be  that  where  a  claim  and 
counterclaim  are  set  up  in  tlio  same  action  they 
are  both  to  be  treated  in  the  same  way.  The 
fiirther  rrault  would  be  this  : — Formerly,  when 
orosB-aotionB  by  agreement  were  tried  together 
judgment  was  given  oo  both  actions,  and  exeou- 
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tion  issued  for  the  balance,  but  here  judgment 
would  only  be  for  one  party.  The  oounter- 
daim  is  good  if  it  shows  any  olaim  to  any 
amount^  on  the  assumption  that  the  plaintiff  is 
entitled  and  that  the  defendants  are  also  entitled 
to  a  olaim  against  the  plaintiff,  and  that  judgment 
must  be  given  for  the  balance.  The  question  is 
whether  the  statement  of  defence  shows  an 
answer  to  the  plaintiff's  daim  or  a  counterclaim 
to  damages  for  any  amount.  If  it  shows  either 
one  or  the  other  the  demurrer,  which  is  to  the 
whole  statement,  is  bad,  and  the  statement  of 
defence  and  counterclaim  should  be  allowed. 
First,  as  to  whether  it  shows  an  answer  to  the 
whole  of  the  plaintiff's  claim : — The  facts  alleged 
are  that  there  was  a  demise  from  the  plaintiff 
to  the  defendants,  but  the  plaintiff  knew  that 
he  had  no  title  to  part  of  the  property  demised. 
It  cannot  be  said  that  that  part  was  not  material 
to  the  enjoyment  of  the  other  part.  The 
plaintiff  did  not  disclose  his  want  of  title  to  the 
defendants.^  There  is  no  allegation  that  he 
made  any  fraudulent  misrepresentation,  or 
that  they  did  any  act  on  the  faith  of  it.  On 
these  facts,  would  a  Court  of  Equity  set  aside  the 
indenture  of  lease  ?  If  so,  there  is  a  primd  facie 
answer  to  the  plaintiff's  claim.  I  think  that  the 
passage  which  has  been  cited  from  Sugden  on 
Tenders  and  Purchasers  (p.  246, 14th  edit.)  is 
an  authority  showing  that  it  is  unnecessary  to 
consider  in  a  Court  of  Equity  whether  it  is  firaud 
to  offer,  as  good,  a  titie  which  the  vendor 
knows  to  be  defective  in  point  of  law.  The 
kw  is  so  laid  down  in  Edwards  v.  McLeayy 
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■where Sir  William  Grant  further  obBerveB :  "if 
he"  (the  vendor)  "knows  and  conceals  a  feet 
material  to  the  validity  of  the  title,  I  am  not 
aware  of  any  principle  on  which  relief  can  be 
refused  to  the  purchaser.*'  That  cose  seems  to 
me  to  be  an  authority  for  the  proposition  laid 
down  in  Sugden  on  Vendors  and  Purchaaers. 
The  best  statement  of  the  facts  of  that  case  ie 
in  George  Cooper's  Chancery  Cases,  308,  but 
the  more  correct  marginal  note  is  that  in  3 
Swanston,  287,  which  is  ae  follows :  — "An  estate 
having  been  sold,  some  part  of  which,  material 
to  the  enjoyment  of  the  rest,  was  subject  to  a 
defect  of  title  known  to  the  vendors,  but  not 
disolosed  by  the  abstract,  and  unknown  to  the 
pnrohasor,  the  oontraot  was  resoinded,  and  the 
vendors  were  ordered  to  repay  the  purchase 
money,  with  all  costs  and  expcoECB  incident  to 
the  purchase  and  conveyance."  It  seems, 
therefore,  that  this  statement  of  defence  shows 
an  answer  to  the  action  on  the  ground  that  the 
Coort  must  oonaider  the  case  as  if  the  indeutore 
of  lease  had  been  set  nsido,  the  defendants 
never  baring  had  any  advantage  from  it.  The 
statement  of  defence  and  counterclaim  seems 
also  to  be  good  on  another  ground,  for  it  shows 
some  damage  austainod  by  the  defendants.  I 
agree  with  the  doctrine  in  Line  v.  Stephenson, 
which  is  an  authority  ioc  the  proposition  that 
where  a  deed  contains  the  word  "  demise  "  or 
"  let,"  and  there  is  no  express  covenant  for 
title  or  quiet  ei^oymeut,  these  ^vdrds  contain  an 
implied  covenant  both  for  title  and  quiet  en- 
joyment; but  if  there  be  an  express  covenant 
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^ther  for  title  or  for  quiet  enjoyment^  the 
words  **  let "  or  "  demise  "  import  no  oovenant. 
Here  we  are  bound  to  say  that,  as  the  words 
are  **  let "  and  "  to  hold  the  demised  premises/' 
without  any  express  oovenant,  there  is,  there- 
fore, an  implied  coyenant.  Hart  v.  Windsor  ^ 
shows  that  the  word  '^  let "  is  equivalent  to 
demise.  There  is,  therefore,  a  oovenant  for  title, 
but  as  to  part  of  the  property  there  is  no  title. 
I  will  assume  that  there  was  no  eviction ;  it  is 
not  necessary  to  deoide  this,  but  it  may  be  that 
in  the  case  of  mines  a  well  grounded  claim  is 
equivalent  to  eviction ;  however,  I  will  assume 
that  this,  is  not  so,  and  that  there  was  no 
eviction.  Then,  there  being  a  demise  of 
the  whole  at  one  entire  rent,  the  defendants, 
are  not  to  be  put  to  the  danger  of  committing  a 
trespass,  but  before  eviction  they  are  entitled  to 
say, "  we  might  insist  on  giving  up  the  whole, 
but  we  will  keep  what  we  can  and  give  up  the 
rest ;  "  they  may  give  up  what  they  cannot 
hold  and  keep  the  other  part.  It  is  unnecessary 
to  determine  whether  there  can  be  an  apportion- 
ment of  rent ;  I  am  inclined  to  think  that  there 
could,  but  I  will  assume  there  could  not.  But  as 
the  lessor  has  made  a  covenant,  which  has  been 
broken,  and  he  has  not  given  the  whole  advan- 
tage which  he  covenanted  to  give,  the  lessees 
have  suffered  some  damage,  for  which  they  have 
a  right  to  recover.  If  this  is  so,  that  right  may 
be  set  up  in  a  statement  of  defence  and  counter- 
claim .  Therefore,  this  statement  in  the  first  place 
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shows  an  answer  to  the  whole  dainiy  or  at  least 
it  shows  a  breaoh  of  oovenant  on  which  tbe 
defendants  Would  have  a  right  to  reoover  some 
damages.  In  either  ease  our  judgment  must  be 
for  the  defendants  on  this  demurrer. 

We  do  not  know  what  n&ay  ultimately  tum 
out  to  be  the  rights  of  the  parties,  and  whether 
this  Division  of  the  High  Court  of  Justice 
would  have  any  power  to  reform  the  lease  we 
do  not  say ;  it  may  be  that  for  that  purpose  the 
defendants  would  have  to  go  to  the  Chanoeiy 
Division. 

Archibald  and  Liin)LEY)  JJ.,  oonourred. 
Judgment  for  the  defendants.^ 


I 
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In  an  action 
against  the 
owner  of  a  tug 
bp  a  shipoumer 
for  **  improper 
natation,** 
the  defendant 
it  entitled  to 
plead  section 
M  of  the 
Merchant 
Shipping  Act, 
1862,  limiting 
hie  liability  to 


Common  Fleas  Division. 

(Before  Lofrd  Golbridgb,  C.  J.,  and  Bbxtt  and 

Abchibald,  JJ.) 

May  nth,  1876. 
WAHLBERO  €•  YOUNG. 

The  statement  of  claim  alleged  that  the  plain- 
tiff had  hired  the  defendant's  tug  "Tuskar/' 
to  tow  his  vessel,  the  "  Ystavat/*  from  Swansea 
to  Cardiff;  that  throughout  the  voyage  the 
master  of  the  tug  steadily  refused  to  obey  the 
orders  of  the  pilot,  and  had  otherwise  neglected 
to  use  due  and  proper  care  in  managing  the 
tug,  and  so  had  run  the  plaintiff's  vessel  ashore, 
causing  considerable  damage  to  her. 


•  L.  R.,  1  C.  P.  Div..  146 ;  46  L.  J.  (C.  P.),  401 ;  34  L.  T.,. 
826;  W.  N.,  1876,  p.  97  ;  24  W.  R.,  401 ;  Timee,  Tuesday, 
Febroaxy  16th,  1876. 


REPORT^  OF   CASES. 


55 


The  statement  of  defence  insisted  that  the  £^  per  ton  of 
plaintiff  should  not  be  allowed  to  recover  more  tonru^e'by 
than  £776  in  this  action,  that  being  at  the  rate  ^^,  < ' 
of  £8  per  ton,  the  gross  tonnage  of  the  tog,  defence,  pro 
withont    deduction    on    account    of    engine- ^J^!^*^ '^* 
loomy  being  only  ninety-seyen  tons.     To  this 
the  plaintiff  demuired.    Bj  section  54  of  the 
Iferehant  Shipping  Act,  1862,  '^the  owners  of 
any  ship  shall  not,  where,  without  their  actual 
fault  or  privity,  any  loss  or  damage  is  by  reason 
of  the  improper  navigation  of  such  ship  caused 
to  any  other  ship  or  boat,  or  to  any  goods, 
merchandise,  .or  other  things  whatsoever  on 
board  any  other  ship  or  boat,  be  answerable 
damages   in  respect  of  such  loss  or  damage, 
whether  there  bo,  in  addition,  loss  of  life  or 
personal  injury  or  not,  to  an  aggregate  amount 
exceeding  eight  pounds  for  each  ton  of  the 
ship's  tonnage,  such  tonnage  to  be  the  registered 
tonnage  in  the  case  of  sailing  ships,  and,  in  the 
case  of  steamships,  the  gross  tonnage  without 
deduction  on  aooount  of  engine-room." 

Miltoard,  Q.C.,  and  JR.  £.  Webster^  for  the 
plaintiff. 

Clarison  for  the  defendant,  cited  The  London 
and  South  Western  Railway  Company  v.  JameSy 
L.  B.,  8  Ch.,  241,  and  Good  v.  Tk€  London 
Steamship  Owners  Assoeiationj  L.  B.,  6  0.  P., 
563.  Also  to  Order  XIX,  Eule  4,  and  Order 
XXYin.,  of  the  Supreme  Court  of  Judica- 
ture Act,  1875 ;  and  to  section  24,  subsections 
V2)  and  (3)  of  the  Supreme  Court  of  Judica- 
ture Act,  1878. 

Lord  Coleridge,  C.  J. — This  action  isbrought 
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against  the  defendant  for  negligence  in  per- 
forming a  oontraot  of  towage,  which  is  set  out 
in  the  statement  of  daim.  The  necessary  im- 
plication of  law,  arising  from  such  a  contract, 
is  that  the  defendant's  aerrants  were  bound  to 
use  doe  and  proper  care  in  and  nboutthe  manage- 
ment of  the  tug  and  to  obey  the  pilot.  For  the 
purposesof  this  demnrrerwe  assume  thatthey  did 
not  use  due  and  reasonable  care,  nnd  that  they 
disobeyed  the  pilot,  wbenoo  damage  ensued  to 
the  plaintiff's  ship.  The  dofeodant  relies  upon 
section  64  of  the  Merchant  Shippiag  Act, 
1862,  to  limit  his  liability  under  those  circum- 
stanoes  to  £8  a  ton. 

The  first  question  which  we  have  to  deter- 
mine is  whether  such  a  defence  is  proper  ground 
for  demurrer.  Mr.  Clarkson  has  satisfied  me 
that  the  defence  is  properly  pleaded.  The  3rd 
subsection  of  section  24  of  the  Supreme  Court 
of  Judicature  Act,  1873,  and  Order  XIX,  Rule 
4,  taken  together,  in  effect  order  a  defendant 
who  has  a  daim  that  he  might  enforce  in  equity 
to  state  it  in  his  statement  of  defence  ;  for  it  is 
"  a  material  fact  on  which  the  party  pleading 
relies."  Tinder  the  old  practice  the  defendant 
would  have  had  a  right  to  go  into  equity  to 
limit  his  liability  to  £8  a  ton.  This  was 
done  in  the  case  (cited  to  us)  of  The  London  and 
South  Weitern  Railway  Company  v.  Jnmes, 
where  the  Court  of  Appeal  in  Chancery  granted 
on  injunction  to  restrain  all  tho  actions  brought 
against  the  Company,  except  those  for  delay  ; 
and  the  Company  paid  into  Court  a  sum  equal 
to  £15  a  ton  on  the  gross  tonnage  of    the 
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"  Normandy,"  which  the  chief  clerk  distributed 
among  the  various  claimants.  But  since  the 
Supreme  Court  of  Judicature  Acts,  the  proper, 
and  in  fact  the  only  possible,  waj  of  claiming 
such  a  relief  is  to  plead  it  in  the  statement  of 
defence.  It  follows  that,  if  it  is  properly  pleaded 
as  a  distinct  ground  of  defence,  it  is  a  proper 
ground  of  demurrer  under  Order  XXVIII, 
Eulel. 

The  only  remaining  question  is  whether  an 
injury  done  in  the  course  of  the  performance  of 
a  contract  of  towage  to  the  vessel  being  towed 
by  the  tug  that  is  towing  her  is  or  is  not 
damage  caused  by  improper  navigation 
within  section  64  of  the  22  &  23  Vict., 
c.  63.  I  think  it  is  within  both  the 
words  and  the  spirit  of  it.  It  has  been  sug- 
gested that,  cases  of  contract  are  not  within 
the  statute.  But  the  fiill  Court  of  Appeal  in 
Chancery  have  held  that  they  are.  Neglect  to 
use  due  and  reasonable  care  in  and  about  the 
towing  of  this  ship,  and  neglect  to  obey  the 
orders  of  the  pilot  as  to  navigating  the  tug,  are 
undoubtedly  "improper  navigatioli,"  directly 
producing  as  a  natural  result  damage  to  the 
vessel  towed ;  and,  therefore,  section  64  applies, 
and  our  judgment  must  be  for  the  defendant. 

Brett  and  Abchibald,  J  J.,  concurred. 

Demurrer  overruled.* 


•  24  W.  E.,  847. 
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SDBSECTION  [3j.  I 

{Equitable   Counterclaims    and    Claims   o^oiMt.i 

Third  Parties.) 

Chahcert  Division.  ' 

(Before  f>ir  C,  IIau,,  Y.C.)  ' 

Fitmeri/  2ilh,  1876,  , 

6HEPFARD  V.    BEANS.  j 

""'  This  was   an  ex  parte   application  for  U»l 

formal     directioD  of  the  Court  !is  to  how  a  claim  betwent  j 

'I"  "t  '"('  "©■''■©^('■^daiitB    ahould    ho    dealt    with,      IJi»  j 

i.rd.iiin    ftctioii WB8 for foreclcsiu's  by  iv  second  morigagB*' 

"s'i$rUHt    ''gftui*^ ^^6  mortga^'or,  the  first  mortgagee, aii4| 

!h-fr  it  to  two   Bub-mortgageea   of    the   first   mortgageeuH 

■o'ul'hr'.     The  olaima of  the  sub-raortagees  alone  exoeoiei | 

'  "  the  valne  of  the  property. 

ijiiiriii.         Renthatc,  for  one  of  tho  sub-mortgagees.—' 

We  wish  to  raise  a  case  principally  as  regai&j 

priority  against  the  othvr  sub-mortgagee.   Thcaij 

will  also  he  a  question  of  marshalling,  but  ih»- 

queetion  of  priority  is  the  main  point.    Th»> 

Bulesof  1875whi«h  si-umedtoapply  to  the24(bj 

section  of  the  Act  uf  1873,  are  Order  XYE 

Kulea  17,  18  and  lU,  but  tliey  appear  to  applf\ 

only  to  third  parties,  nnd  not  to  co-defendantl. 

If  any  of  those  Eiiles  apj^ly,  it  will  prohaUy 

he  the  17tb,  which  provides  for  the  case  of  ft 

defendant    olaimuig   to    he   entitled   to  relirf 

against   "any  other  porsuu,"' "  person"  heLoj 

used  in  the  singular  in  all  those  three  Rulei^ 

but  Bule  18  expressly  mentions  "  any  person. 

not  a  party  to  the  adiuu,"  while  Rule  19,  afUr 

referring  to  Rule  17,  mentions  only  "  any  oiJier 
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pereon/'  But  if  it  should  be  considered  that 
these  Bules  do  not  apply,  then  the  Court  must, 
I  submit,  revert  to  the  24th  section  of  the 
Act  of  1873,  in  the  language  of  which  co- 
defendants  and  third  persons  are  clearly  mixed 
up  together. 

Hall,  V.O.  :  I  think  the  provisions  which 
refer  to  notice  must  be  considered  as  being  ap- 
pHoable  to  third  parties  only. 

BeMhatc :  Then  the  difficulty  arises  how  we 
are  to  properly  claim  by  our  pleading  the 
relief  we  seek.  We  have  hitherto  pleaded  only 
SB  against  the  plaintiff,  and  we  propose  to  raise 
the  points  by  way  of  counterclaim  and  to  take 
an  order,  if  your  Lordship  thinks  fit  to  give  us 
one,  to  deliver  the  defence  and  counterclaim  to 
oar  oo-def endant,  the  other  sub-mortgagee. 

Hall,  V.C,  made  the  following  order  :— 

^'His  Lordship  being  of  opinion  that  no 
fonnal  notice  need  be  given  to  the  co-defendants 
of  the  counterclaim,  it  is  ordered,  that,  besides 
delivery  of  the  defence  and  counterclaim  to  the 
plaintiff^  it  be  delivered  to  the  co^deiiendants  as 
welL"* 


Chaivcbrt  Division. 


(Before  Sir  George  Jessel,  M.R.) 
April  7th,  1876. 

WABNSB    V.   TWINING. 

A  defendant  in  this  action  desired  to  set  up  ^  domUf^ 


\  •  Ia  ».,  2  CSh.  Dir.,  223 ;  46  L.  J.  (Oh.),  429 ;  24  W.  R., 

«•*;  W.  N.,  1876,  Maich  4th,  1876 ;  11  N.  0.,  64. 
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claim  cannoi    Q  counterclaim  for  mdemnity  against  anothsr. 

«Sflf«."^  th\Ti  defendant. 

^'"''y-  A.  T.  Watson  asked  for  the  direction  of  tbi 

Court  as  to  the  Dotice  to  be  served  upon  tht 
party  against  whom  the  counterclaim  w» 
made.  The  Rules  did  not  appear  to  apf^f 
where  separate  and  independent  reUef  iraB 
Bought  by  a  defendant  against  a  third  paitf, 
although  this  case  was  apparently  within  the 
Supremo  Court  of  Judicature  Act,  1873,  SM- 
lion  24,  subsection  (3) ,  He  referred  to  TreUrtn 
V.  Bray,  L.  R.  1  Ch.  D.,  176. 

Jessel,  M.E.,  said  that  no  counterclaims 
could  be  Bet  up  which  did  not  seek  relief  against 
the  plaintiff.  The  only  purpose  for  which  d 
third  partj'  was  brought  before  the  Court  undei 
Order  XVI.,  Hides  17  and  18,  was  to  bind  hire 
by  the  action,  and  preclude  him  from  eayinj 
that  it  had  not  been  properly  defended.* 


SUBSECTION  (1). 
(AH  (he  Dirisiona  of  the  Supreme  Court  are  t> 
lake  notice  of  Equitable  Rights  appearing  iiici 
dcntalhj  in  any  Action.) 

Court  of  Appeal. 

(Brfore  Jaueh.  !M!ellieh,  nnd  UAonuxAT,  L.JJ.,  and 

Mei.lob,  J.  and  Clsabby,  B.) 

Febrnary  16/A,  1876. 

HICHES       r.       THE       METROTOLITAN       HArLWA 


This  case  raised  a  question  of  some  inter« 

■  21  W.  R,  aae.  Sco  Appendix  (B),  Form  1,  "Noti. 
by  defendant  1 0  third  party,"  in  tho  Supremo  Court  i 
JudicBtuxe  Act,  1876,  Schedule  I. 


-w 
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as  aiuBtrative    of  the  "  fusion  of  Law  and  ^^"'•^  of 
Equity/'  or  of  their  administration  in  the  same  would  reiiwe  a 
tribmiaL    It  was  an  appeal  jfrom  a  decision  oi^^^^^^^ 
the  Judges  of  the  Common  Pleas  Diyision,  hreaeh  of  a 
refasing  an  appucation  to  grant  relief  agamst  repair,  any 
ferfeiturey  and  to  stay,  on  equitable  grounds, -^.*'*»*Jf*/*^ 
execution  in  an  action  of  ejectment  by  a  land-  wm  grant  the 
lord  for  reoovery  of  premises  on  a  forfeiture  for  *^^  rei%ef%n 

•^        *  ^  an  actton 

non-repair.     The  case  had  arisen  under  these  against  the 
drcmnstanoes : — ^The  defendants  (the  company)  j^^^^    ^ 
were  sub-lessees  of  No.  216,  Euston   Eoad,/^"^*^^*^ 
imder  Colonel  Penley,  who  himself  held  under  eovmantto 
a  lease  granted  in  1787.     The  plaintiff  was  the  ^•'•-    ^^ 
reyeisioner,  at  a  nominal  ground-rent  of  only  chancery 
10s.  a  year ;  but  it  was  held  by  the  company  at  |^^  JJ^***"' 
arent  of  £100,  audit  was  re-let  at  a  profit  rent  of  landhrdhaeby 
£160.    The  lease  contained  a  general  covenant  J^i^  the 
to  repair,  and  also  a  covenant  to  make  repairs  ^''^^  »'»^<> 

.      ,      .11.       .  ji_       ^  i-      V         believing  that 

as  required  witmn  six  months  firter  notice  &om  t^g  landlord 
the  landlord.    The  house  was  in  want  of  repairs  ^f*^*^^  *«*• 

'''  advantage  of 

to  the  extent  of  about  £70 ;  and  the  plaintiff,  the  breaeh. 
on  the  22nd  October,  1874,  gave  six  months* 
notice  to  execute  certain  repairs  required. 
Thereupon  the  company  proposed,  as  it  was  an 
old  lease  which  had  not  long  to  run,  that  the 
plaintiff  i^ould  purchase  what  remained  of  it, 
and  a  correspondence  ensued  between  the  par- 
ties as  to  the  |>rice,  the  effect  of  which  was  that 
the  subject  of  repairs  was  dropped,  and  it  was 
not  again  adverted  to  tmtil  within  eight  days 
of  April  21st,  1876,  when  the  six  months'  notice 
would  expire,  the  plaintiff  gave  the  tenants  to 
HBderstand  that  the  notice  would  be  insisted  on. 
The  tenants  then  commenced  to  repair ;  and  a 
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day  or  two  after  the  six  raonths  expired  tbii  i 
action  waa  trooght  to  recover  the  house  as  fo^ 
feited.    At  the  trial  before  Mr.  Justice  Dbioiai 
eTidence  was  given  of  email  repairs  being  rfr  ' 
quired  to  the  a^regnto  amount  of  £70 ;  and  on  J 
that  the  learned  Judge  was  strongly  of  opinicn  J 
that  it  yrae  impossible  to  contend  that  the  homa  ' 
was  not  out  of  repair,  and,  in  fact,  the  jnij  ' 
found  that  it  was  eubstantiallj  out  of  repair,  i 
The  oompanj,  however,   intimated  that  they  ' 
should  apply,  and  did  apply,  to  the  Conunoa 
Fleas  Division,  under  Order  LIII.,  to  reetrain 
the  plaintiff  from  iasuiTig  execution,  and  to  stay 
all  further  proceedings  on  such  t^rms  as  the  ' 
Court  should  think  fit;  but  the  Judges — Lord  ' 
Coleridge,  C.J.,  and  EiiniT  and  Lixdi.ey,  JJ.   , 
— refused  the  application  on  the  ground  that  it  , 
oply  raised  a  case  of  hardship,  which  was  not  a  • 
ground  of  equitable  relief.     From  that  judg- 
ment the  company  appealed.  j 
Ka'j,    Q.C.    (of  tlie  Chancery    Bar),   with  | 
W.  G.  Harruon,  argiieJ  the  case  for  the  ap-   ( 
pellantB,in8istingthat  they  had  been  misled  l^  I 
the  plaintiff  into  believing  that  the  notice  waa  J 
suspended,  and  that  this  was  a.  valid  groundfew  ' 
equitable  relief,  which  i\as  now  available  in  an    ' 
action  at  law.    Theycitoil  Bargent  v.  Thompton, 
4  Giff.,  473 ;   Oregor;/  v.  Wi!so»,  9  Hare,  683;    ' 
andSiilv.  Barclay,  18  Ves.,  56. 

Murphy,  Q.C.,  with  C.  Boirvn,  cited  Dot  X.  , 
Metix,  4  B.  &  C,  606,  and  Few  v.  Perkins,  L.  B.  "^ 
2  Ex.,  92,  and  argued  that  the  oorrespondenoe  1 
had  no  such  effect  aa  alleged,  and  that,  if  it  had,  | 
it  amounted  to  waiver  and  was  a  defence  avail- 
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able  at  Gommoii  Law,  and  ought  to  have  been 
leEed  on  at  the  trial;  but  as  to  this^ 

Lord  Jnstiee  James  observed  that  it  tended  to 
reviye  one  of  the  worst  features  of  the  old 
BysibBm — that  a  party  when  he  went  to  Law  was 
told  that  his  remedy  was  in  Equity,  and  when  he 
went  into  Equity  waa  told  that  his  remedy  was 
at  Law.  Besides^  he  had  never  heard  that  a 
party  cotdd  not  raise  a  Common  Law  defence 
at  the  trial,  and  then  raise  a  ground  of  equitable 
relief^  subject  only  to  this,  that  he  might  have 
to  pay  the  costs  of  the  proceedings  at  the  trial. 
After  fiill  argument, 

Lord  Justice  James  said  that  the  Court,  no 
dodbty  had  no  concern  with  mere  hardship,  but 
it  was  inequitable  and  unjust  that  the  landlord 
should  take  advantage  of  a  forfeiture,  when  he 
had,  as  in  this  case,  lulled  the  lessees  to  sleep, 
and  induced  them  to  suppose  that  the  notice 
to  rq>air  was  suspended^  iintil  a  few  days  before 
the  expiration  of  the  notice,  when  it  was  too 
late  to  execute  the  repairs.  That  was  clearly 
contrary  to  equity — ^that  is,  to  justice  and  con- 
scienoe,  and  therefore,  it  afforded  a  good 
gioand  for  equitable  relief. 

Lord  Justice  Mellish  concurred,  as  the 
plaintiff,  the  landlord,  had,  by  his  conduct,  put 
the  defendants  off  their  guard,  and  led  them  to 
believe  that  the  strict  legal  right  would  not  be 
inastedon. 

Lord  Justice  Baggallay  also  concurred,  as 
it  was  a  clear  ground  of  equity  that  the  one 
party  had  been  misled  by  the  other. 
Mr.  Justice  Mellor  also  agreed,  because  the 
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effect  of  the  oorrespondenoe  was  that  the 
plaintiff  led  the  defendants  to  suppose  that 
they  might  hold  their  hands. 

Mr.  Baron  Cleasby,  with  some  hesitatioD, 
also  agreed. 

Judgment  for  the  ctppellants.* 


SUBSECTION  (6). 
November  27M,  1875. 


KEEDHAM  V.  THE    RIVERS    PROTECTION   JLSV 
MANURE   COMPANY. 

TheChnne$ry  A  resolution  had  been  passed  for  the  volun- 
gratu  an  taij  winding  up  of  the  Sivers  Protection  and 
ii^'unction  to  Manure  Company,  and  an  action  in  the  Corn- 
in  another  mon  Pleas  Divisipn  of  the  High  Court  had  been 
J^A^^r*  of  brought  against  the  Company  by  Needham,  a 

Juttiee  agaimt  Creditor. 

w^hiB^being  0Ui68^\  Q»C.j  and  Burrell,  now  moved  for  an 
wound  tip  injunction  to  restrain  the  action  in  the  Common 
the  Chancery  Pl^as  Division.  They  cited  Kingehurch  v.  Tlie 
J)ivmon.        Peaph'8  Garden  Company  (vol.  1,  p.  13)  • 

Metholdy  for  the  plaintiff  in  the  action,  sub- 
mitted that  imder  section  24,  subsection  (5),  of 
the  Act  of  1873,  the  only  Division  that  could 
stay  the  action  was  the  Common  Pleas.  Walker 
V.  The  Banagher  Bittillery  Company  (vol.  1, 
p.  13)  ;  In  Re  The  People*  8  Garden  Company 
(vol.  1,  p.  19). 

Malins,  y.C,  said  that,  in  his  opinion,  there 
was  nothing  in  the  Supreme  Court  of  Judicature 
Acts  to  interfere  with  the  jurisdiction  of  the 

♦  L.  R.  1  C.  P.,  120,  131 ;  46  L.  J.  (C.  P.),  678  and  682; 
35  L.  T.,  87 ;  24  W.  R.,  662 ;  Timet,  Thursday,  Feb.  17, 1876. 
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Chancery  Division  with  regard  to  the  winding 
up  of  companies.  In  this  case  the  winding  up 
was  voluntary,  but  the  Chancery  Division  was 
dwffly  the  proper  Division  for  the  liquidators 
or  any  contributory  of  the  company  to  apply  to, 
under  the  138th  section  of  the  Companies  Act, 
1862.  Before  the  passing  of  the  Supreme  Court 
of  Judicature  Acts  an  application  to  stay  the 
action  would  have  been  granted  as  a  matter  of 
course ;  and  finding  nothing  in  those  Acts  inter- 
fering with  that  power  of  the  Chancery  Division, 
he  should  grant  the  injunction  asked  for.  In 
all  cases  of  winding  up  he  should  act  as  if  the 
Supreme  Court  of  Judicature  Acts  had  not  been 
passed.  The  Common  Pleas  Division,  however, 
might,  and,  indeed,  ought  to  have  made  an 
order  staying  the  action,  if  it  had  been 
applied  to.* 


Chancery  Division. 

(Before  Sir  Geobob  Jessel,  M.B.) 

January  \Zth,  1876. 

FLETCHER  V.  WOOD. 

The  bill  was  filed  to  restrain  an  action  at 
law.  On  November  14th,  1875,  the  plaintiff 
moved  for  an  injunction,  and  the  motion  waa 
ordered  to  stand  over  until  the  hearing,  on  the 
terms  of  the  plaintiff  giving  judgment  in  the 
action ;  the  judgment  not  to  be  registered,  but 


Although  the 
Chancery 
Division 
cannot  as  a 
rule  restrain 
an  action  in 
another 
Division,  it 
can  enforce  an 


•  L.  R  1  Ch.  Div.,  263;  45  L.  J.  (Ch.),  132;  33  L.  T., 
«03,  24  W.  R.,  317.    This  decision  is  in  accordance  with 
^ico-Chancellor  Bacon's  decision  In  He  Stapleford  Colliery 
y«»pany.  Limited,  vol  1,  p.  32.    Sec,  also,  per  Malins,  V  C 
in  Garbutt  v.  Faiccus,  vol.  1,  pp.  iS,  24.  »     •    •» 


Ckancfrij 
mrinan,  that 
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pto  be  dealt  with  as  the  Court  should  direct  at 
the  hearing,  and  the  order  to  be  irithout  pre- 
judice to  any  question  in  the  cnuse. 

This  w.iB  the  hearing  of  the  cnuse. 

Wc.ler,  Q.C.,a.ndShc7rmore,  for  the  plaintiff. 

Chiit;/,  Q.C.,  and  Bnrber,  for  the  defendant, 
objected  that  the  iK)T\'er  of  the  Court  of 
Chancery  to  restrain  aetioTis  iu  another  Court 
woa  gone  :  Garbutt  v.  Faircvt  (vol.  1,  p.  21,  and 
[on  app.]  p.  24.) 

The  Master  of  the  Kolls  said  that  he  ooald 
not  restrain  the  action,  but  he  could  enforce  the 
defendant's  undertaking  that  the  judgment 
should  l)e  dealt  with  as  the  Court  should  direct. 

It  appearing,  however,  that  judgment  had 
not  been  signed, 

The  Master  of  the  Rolls  ordered  thit 
the  cause  should  stand  over  until  the  action 
nhould  have  been  tried,  and  then  to  come  on  upon 
the  question  of  costs.* 


Court  of  Appeal, 

(BpforP  James,  Mellish,  ond  Bagoallat,  L.JJ.) 


Thr  j«r 


""f'l 


Ex  Farte  dittos — In  iJc .woods. 
Section  13  of  the  Bankruptcy  Act,  1869,  pro- 


Conrt  ufBank'  vides  that  "  the  Court  may,  at  any  time  after  tii« 
rupicy^to  presentation  of  a  bankruptcy  petition  agunet 
offion*  againsi  the  debtor,  restrain  further  proceedings  in  way 
'l^nl^pUuis  action,  suit,  execution,  or  other  legal  prooen 
vnaff^ed  by  against  the  debtor  in  respect  of  any  debt  piw- 
""  alole  in  bankruptcy."  And  by  sec.  72,  the  Oomt 
"      "      '  UN.  c,  17 ;  w. s.,  's:fl. p.  16. 
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of  Bankraptcy  "  shall  have  fall  power  to  decide  **^V^»  24,  wh^ 
dl  questions  of  priorities  and  all  other  questions 
whatever,  whether  of  law  or  fact,  arising  in  any 
case  of  bankruptcy  coming  within  the  cogniz- 
ance of  such  Court,  or  which  the  Court  may 
deem  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice  or  making 
a  complete  distribution  of  property  in  any  such 


case. 
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This  was  an  appeal  from  an  order  of  Mr. 
Registrar  Hazlitt  sitting "  as  Chief  Judge  in 
Bankruptcy. 

Messieurs  Woods  were  the  proprietors  of  a 
chb  called,  "  The  City  United  Club,"  situate  on 
Ludgate-hm,  and  owners  of  the  lease  of  the 
club  premises.  On  the  Ist  of  April,  1875, 
being  in  difficulties,  they  obtained  an  advance 
of  £220  from  their  solicitor,  Mr.  Ditton,  £180 
of  which  they  employed  in  paying  a  com- 
position to  their  creditors.  Payment  of  the 
£220,  with  interest  at  seven  per  cent,  per  annum, 
and  of  all  costs  incurred  by  Mr.  Ditton  on 
behalf  of  Messieurs  Woods  before  the  1st  April, 
1875,  was  secured  by  a  deposit  of  the  lease  of 
the  premises  on  Ludgate-hiU,  and  by  a  memo- 
randum of  that  date  charging  the  premises 
with  the  same.  On  the  13th  July,  1875, 
Messieurs  Woods  were  adjudicated  bankrupts, 
and  the  respondent,  Mr.  W.  Edwards,  was 
appointed  trustee  on  the  29th.  The  trustee 
entered  into  a  contract  for  the  sale  of  the  club 
premises  on  Ludgate-hill  for  £5,000  and  applied 
to  Mr.  Ditton  for  the  lease,  which  he  declined 
to  give  up  unless  the  debt  and  costs  were  paid. 
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On  the  10th  September,  1 875,  Mr.  Ditton  filed  a  | 
hill  in  Chancery  against  the  trustee,  praying  for  l 
a  declaration  that  the  meniorandum  of  the  Ist 
of  April,   1875,  constituted   a  good  eqnitahle  , 
seouritj   for  the  sum  then   advanced  and  the  | 
costs  then  due,  and  also  that  the  plaintiff  was 
entitled  to  a  lien  on   the  lease  for  all  further 
costs  due  to  him   from   the  bankrupts  and  in- 
curred between  the  1st  of  April,  18T5,  and  the 
day  of  adjudication,  unci  for  an  account  of  what 
was  due  to  the  plainliif,  and  that  in  default  o! 
payment  the  trustee  might  be  foreclosed  or* 
sale  of  the  property  lie  ordered.     The  amount 
claimed  hy  the  plaintiff  in  respect  of  principal, , 
interest,  and  costs  up  to  the  date  afthe  adjudi- 
cation  of  the    bantruj)tcy  was   £1,270.     On 
December  7th,  1875,  upon  the  application  of  I 
the  trustee,  Mr.   Eofristrar  Ilazlitt  granted  an  I 
injunction  restraining  ilr.  Ditton  from  proceed-  | 
ing  with  this  suit,  and  ordered  him  to  deliver  up  ■: 
the  lease   to   the   trustee  ;    the  trustee  to  be  at  j 
liberty  to  complete   t\u:   sale,  aud  to  hand  over  i 
the  lease  to  the  purchaser;  after  the  completion  ' 
of  the  sale  the  trustee   out   of  the   purchase-  j 
money  to  bring  the  sum  of  £1,270  into  Court,  ; 
to   abide   the  result  of  any   application  that ' 
might  be  made    by  Mr,   Ditton.     From  thii  j 
order  Mr.  Ditton  appealed. 

De  Gex,  Q.C.,  and  Warniingloii,  for  the  ap- 
pellant.— By  section  24,  subsection  5,  of  the 
Supreme  Court  of  Judicature  Act,  1873,  thw' 
Court  of  Bankruptcy  has  no  jurisdiction  to, 
grant  injunctions  restraining  proceedings  bil' 
the  High  Court,  of  Justice,  and  such  jurisdietioo 


*        i4 


REPORTS  OF   CASES. 


69 


has  not  been  given  to  it  by  section  9  of  the 
SupremeOonrtof  Judicature  Act,  1875.  [James, 
L  J. — ^The  jurisdiction  of  a  Court  can  only  be 
taken  away  by  express  words.  Ton  must  show 
veiy  clear  words  in  the  Act  to  take  away  the 
jurisdiction  of  the  Court  of  Bankruptcy.]  Every 
branch  of  the  High  Court  has  now  jurisdiction  to 
try  any  question  that  may  arise,  legal  or  equit- 
able. [Mellish,  L.J. — ^No.  The  Supreme 
Court  of  Judicature  Acts  have  not  given  the 
High  Court  of  Justice  power  to  do  complete 
justice  in  the  distribution  of  the  assets  of  a  bank- 
rupt. It  cannot  decide  the  whole  matter.  That 
can  only  be  done  by  the  Court  of  Bankruptcy, 
and  that  its  jurisdiction  to  restrain  proceedings 
should  still  exist  is  strictly  in  accordance  with 
the  principle  that  the  whole  of  a  matter  should 
be  determined  in  one  Court.]  [James,  L.J. — 
Eeally  the  question  is  not  arguable.  Why 
should^the  Court  of  Bankruptcy  have  this  power 
anymore  than  any  other  Court  ?  Could  a  County 
Court  before  the  Act  of  1875,  or  now,  restrain 
proceedings  in  the  High  Court?]  [Mellish, 
L.J. — ^After  the  passing  of  the  Act  of  1873, 1 
beUeve  it  was  discovered  that  this  anomaly 
existed,  viz.,  that  County  Courts,  acting  in  Bank- 
ruptcy matters,  had  power  to  grant  these 
injunctions,  while  the  London  Court  of  Bank- 
ruptcy had  not.  That  was  remedied  by  the 
Act  of  1876.]  The  Chancery  Division  of  the 
High  Court  cannot  grant  these  injunctions.  If 
the  Act  of  1875  had  never  passed,  the  Court  of 
Bankruptcy  would  have  been  a  branch  of  the 
Exchequer  Division,  and  it  could  not  have  been 
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then  contended  that  its  power  of  granting  such 
injunctions  existed.  We  say  the  Act  of  1875 
has  made  no  difference  in  this  respect.  White 
V.  Simmonsy  Tj.  E.  6  Ch.,  555;  ChicheHeri. 
The  Marquis  of  Donegall^  L.  R.  5  Ch.,  497. 

TFimlow,  Q.  O.y  and  Bighamy  for  the  trustee, 
were  not  called  upon. 

James,  L.J. — ^The  matter  is  too  dear  for 
argument.  No  jurisdiction  of  the  Court  of 
Bankruptcy  is  taken  away. 

Mellish  and  Baggallay,  L. JJ.,  concurred. 

The  case  was  then  argued  on  its  merits,  and 

the  respondent  consented  to  an  order  that,  upon 

payment  of  £1,270  into  Court,  Ditton  should 

concur  in  assigning  the  lease,  and  should  deliver 

.  it  to  the  purchaser. 

Jambs,  L.  J. — ^With  regard  to  the  question 
of  jurisdiction,  I  desire  to  add  that  it  is  very 
important  that  it  should  be  understood  that  the 
jurisdiction  of  the  Court  of  Bankruptcy  which 
existed  before  the  Supreme  Court  of  Judicature 
Acts  still  exists,  and  has  not  been  interfered  with 
by  those  Acts.  Section  24  of  the  Act  of  1873 
only  enacts  rules  of  administration  as  between 
the  different  branches  of  the  High  Court.  It 
should  be  cleturly  understood  that  the  jurisdio- 
tion  of  the  Court  of  Bankruptcy  remains  en- 
tirely intact.* 


•  L.  R.  Ch.  Div.,  537;  45  L.  J.  (Bankruptcy),  87^  U 
L.  T.,  109;  W.  N.,  1876,  p.  68;  24  W.  R.,  289;  2Vme«, 
Friday,  February  4th,  1876.  The  dedeion  in  this  case 
agrees  with  that  of  Mr.  HegLstrar  Murray,  sitting  as  Chief 
Judge,  In  Be  Alexander  Collie  and  Company  (vol.  I.,  p.  71.) 
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High  Court  of  Justice — Chancery  Division. 

(Before  bir  J.  Bacon,  V.C.) 
Feb,  I2th,  1876. 

EDWARDES  V,  NOBLE. 

The  bill  was  filed  om  the  9th  September,  1875, 
by  the  plaintiff,  Thomas  Dyer  Edwardes,  against 
the  defendant,  Charles  Noble,  for  the  purpose 
of  obtaining  a  declaration  that  the  plaintiff  was 
entitled  to  have  an  agreement  for  the  purchase 
of  certain  farms  from  the  defendant,  dated  the 
3id  of  September,  1873,  rescinded,  and  that  the 
defendant  was  not  entitled  to  make  any  claim 
or  demand  against  the  plaintiff  under  the 
agreement ;  and  for  an  injunction  to  restrain 
the  defendant  from  proceeding  with  an  action 
for  damages  which  he  had  commenced  against 
the  plaintiff  in  the  Court  of  Exchequer. 

On  the  plaintiff  moving  for  an  injunction  at 
one  of  the  sittings  in  the  Long  Vacation  the 
defendant  entered  into  an  imdertaking,  and  in 
October  the  defendant  put  in  his  answer. 

The  cause  now  came  on  for  trial. 

Kay^  Q.C.,  and  S.  Smith,  for  the  defendants, 
took  a  preliminary  objection  that  imder  the 
Supreme  Court  of  Judicature  Act,  1873,  sect.  24, 
sobsection  (5),  no  cause  or  proceeding  pending 
after  the  1st  of  November,  1875,  in  the  High 
Court  of  Justice  or  the  Court  of  Appeal  could 
be  restrained  by  injunction.  They  cited  (?«>•- 
hutt  V.  Fatccus  (vol.  1,  pp.  21,  24,  65),  and 
Pktcher  v.  Wood  (vol.  2,  p.  65). 

Sir  R.  M.  Jackson^  Q.C.^  and  Morshead,  for 
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the  plaintiff,  said  that  they  coold  not  dispute 
the  validity  of  the  ohjeotion  imdcr  the  statata 
raised  hy  the  defendant's  Counsel,  liut  suggested 
that,  as  there  was  a  question  of  tit  le,  there  should 
he  a  transfer  of  the  action  in  the  Exchequer 
Division  to  the  Chancery  Division. 

Bacon,  V.C,  directed  the  cause  to  stand  over 
to  await  the  trial  in  the  Exchfcquer  Division, 
the  plaintiff  having  liherty  to  make  such  appH- 
cation  as  he  should  he  advised. 

Sir  S.  M.  Jaclsoti,  Q.C. — in  case  of  an 
application  to  the  Exchequer  Division  for  the 
transfer  of  the  action  there  pending  to  thi* 
Division,  would  your  Lordship  object  to  try  the 
action  ? 

Bacok,  V.C,  intimated  that  he  would  not 
ohjeet.* 


Qi'ekn's  Bench  Divisiox. 

(Sittingt  in  Banco  before  Sir  A.  Cockhlbs,  C.J.,  and 

AUCHtBALD,  J.) 

JIayrh  2Slh,  1876. 
EDWARDES  f.  NOBLE. 

In  this  case  an  application  had  heen  made  to 
.  Mr.  Baron  IIlddieston  to  transfer  tlii'  action 
rrfaiid  ^^^  ^^^  Exchequer  Division  to  the  Cliimceiy 
ihe     Division  (Vice-Chancellor  Bacos)  ;    Ijut    Mr. 
it  inritfjwrei  S*™"  HuDDLEsTOK  declined  to  make  tlic  order. 
J.  C.  Matlietc  for  the  plaintiff  in  the  Chan- 
eery  suit,  now  applied  for  an  order  tj  stay  the 
action  in  the  Exchequer  Division  am!  tiansfet 
it  to  the  Chancery  Division,  in  ori;ler  llmt  A'ioe- 
Chancellor  Bacon  might  hear  anl  ihtonmne 
the  whole  case ;  otherwise,  he  urgi  <1.  this  mou- 
•  W.  N..  1876,  p.  81;  2i  W.  B.,  nyn. 
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strous  conaequence  would  follow,  that  all  the  action,  the 

1        J     .  J    •      XT-     m.  'J.  Qveen*9  Bench 

expense  already  incurred  in  the  Uhanoerj'  suit  Division  made 

would  be  thrown  away,  although  the  case  was  ^^  ^^' 

ripe  for  decision,  and  the  action  must  be  carried 

to  the  same  stage  and  all  the  expense  incurred 

OTer  again ;  and  that,  too,  although  from  its 

nature  the  question  was  one  of  law  entirely  for 

the  Judge,  as  it  turned  on  the  title. 

WWis,  for  the  plaintiff  in  the  action — the 
defendant  in  the  Chancery  suit — resisted  the 
application,  on  the  ground  that  his  claim,  being 
one  for  damages,  was  fitter  to  be  determined  in 
an  action  at  Gonmion  Law. 

The  Lord  Chief  Justice. — But  still  the 
question  will  be  the  same  as  in  the  Chancery 
suit,  and  it  is  one  with  which  the  Judges  of 
the  Chancery  Division  are,  from  long  expe- 
rience, specially  qualified  to  deal ;  and  though 
we  are  presumed  to  be  acquainted  with  the  doc- 
trines administered  in  Courts  of  Equity,  it  is 
manifestly  more  convenient  that,  imtil  we  are 
all  equally  imbued  with  those  doctrines,  they 
should  continue  to  be  administered  by  those 
Judges  who  are  most  familiar  with  them.  The 
whole  matter  is  one  which  can  just  as  well  be 
determined  in  the  Chancery  suit  as  in  the 
action,  and  all  the  expenses  have  already  been 
incurred  in  the  proceedings  in  the  Chancery 
suit,  while  the  Judges  there  are  peculiarly 
qualified  to  deal  with  it.  It  is,  therefore,  quite 
proper  that  the  action  shoidd  be  transferred 
to  the  Chancery  Division. 

Order  made  accordingly.* 

*  TxtMty  Monday,  March  27th,  1876.     Soo  sections  31, 
34,  and  36  of  the  Supreme  Court  of  Judicature  Act,  1873. 
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Queen  Bench  Divisiun. 

[Sittinea  in  Banco  before  Sir  Alex.i_vi.ek  Cockbcrs,  C.J., 

and  Archikalu,  J.) 

March  2hth,  187G. 

HABMAN    C.    irAEMAN. 

ft'^fA"""'         ■'■"  ''"^  ^^'  ^°  '^^  ^*^*^  Feliruary,  1S76,  an 
JHrUian  executor  instituted  an  action  iu  the  Chancery 

'aiTediiaX""''  ^1^^^°°  against  his  co-executor,  in  order  to 
iiction  in  thai  haYS  the  testatoi's  estate  administered,  and  to 
pZdi^aH  charge  the  co-executor  'ttitli  part  of  the  assela, 
admiiiiiii-iiiioii  as  lost  hj"  his  default.  On  the  28th  of  tlie 
Chancery  Bume  month  a  creditor  brought  his  action 
f'?""".':,  against  the  executors  on  a  hill  given  by  the 
t!}  Ainij  ihe  testator.  An  order  had  been  obtained  in  tie 
'nriioiTat  thi  Chaiioery  action  for  the  appointment  of  a  "»■ 
endof  a  tBck,  ceiver  "  to  Collect  and  protect  tho  assets,  and 
in  the  aiiininit'  the  plaintiff  in  that  action  was  in  a  position  to 
tration  aetwi  jakg  \^^  uBual  formal  decree  for  an  administra- 
mnll  mtan- 
a-hiit  hart       tiOTi  Of  the  asssts,  which  IS  a  matter  of  course, 

*""  "*'"''"■''■  and  on  which  aU  actions  by  creditors  would  at 
once  be  stayed,  as  othenviso  the  etjual  adminis- 
tration of  the  assets  would  be  prevented,  and 
one  creditor  might  get  paid  in  full  while  the 
others  would  only  get  a  part.  The  Suprsne 
Court  of  Judicature  Act,  1S73,  section  24,  sub- 
section 5,  prevents  the  granting  of  injunotions 
by  which  actions  at  law  were  formerly  stayed, 
leaving  actions  in  the  Common  Law  Divisions 
to  he  stayed,  as  may  he  fouu  J.  proper,  by  order 
of  the  Ei^-ision  in  which  tliey  ai-o  brought. 

Q.   ffenderson    (of  tho   Chancerj'   Bar)  aa- 

cordingly  applied   for   an   order   to  stay  the 

creditor's  action  in  this  Division,  citing  a  ded- 

sionof  Mr.  Justice  Uuain  at  chambers  to  tie 
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effect  that  sucli  on  order  ought  to  be  made^  it 
having  been  the  established  practice  in  Chan- 
cery to  stay  creditors*  actions  when  the  executor 
was  in  a  position  to  obtain  a  decree  for  adminis- 
tration.— Geoghegan  v.  Domer  (vol.  I  [Chamber 
Cases]  p.  8.) 

Willis  opposed  the  application,  on  the  ground 
that  the  action  ought  not  to  be  stayed  until  a 
decree  for  administration  had  actually  been 
granted. 

Henderson  pointed  out  that  the  decree  was 
merely  formal ;  that  the  real  point  was  whether 
the  executor  was  in  a  position  to  obtain  it,  and 
in  this  case  there  was  a  reason  for  not  obtaining 
it,  because  the  object  was  to  charge  the  co- 
executor,  and  this  would  not  be  so  easy  after 
obtaining  the  decree  for  administration. 

The  Lord  Chief  Justice — ^We  have  nothing 
to  do  with  the  co-executor.  You  must  get  the 
decree,  or  the  creditor  is  entitled  to  go  on, 
otherwise  the  creditor  may  be  delayed;  for 
sappose  the  executor  does  not  proceed  in  hia 
suit? 

Henderson. — Then  the  creditor  may  be  substi- 
tilted  in  his  place  and  go  on  with  the  suit,  and 
all  the  creditors  in  this  case  are  made  parties. 

Sir.  Justice  Archibald — ^But  in  the  mean- 
tiine  the  creditor  may  be  delayed. 

The  Lord  Chief  Justice. — ^Tou  must  get 
your  decree  in  a  week  ;  otherwisef  the  creditor 
must  be  allowed  to  go  on  with  his  action  for 
lusdebt.* 

*  Tixhm,  Monday,  March  27tii,  1876. 
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BUBSECnON  (7). 

{Multiplicity  of  Suits  shall  be  avoided.) 

Chancery  Division. 

(Before  Sir  Oborub  Jiheel,  M.R.) 
Jamtary  I9th,  1S76. 
BARB  r.    BABR. 

An  aotion  had  been  commenced  in  the  Chan- 
cery DiTision  for  the  appointment  of  a  receiver 
of  the  rents  and  profits  of  a  testator's  resl 
estate,  pending  proceedingB  in  the  Probate 
DiTision  to  determine  the  validity  of  tlie  tt3L 

Begg,  for  the  defendant,  moved  that  thi 
action  he  transferred  to  the  Prohato  Di\isii>a. 

Incc,  Q.C.  (Whitaker  with  him),  for  the, 
plaintiff,  contended  that  the  Chancery  Diyiaai. 
still  retained  the  old  jurisdiction  of  the  Gonit 
of  Chancery  to  appoint  a  receiver  -n-bile  pro* 
ceediags  in  tho  Probate  Court  were  pending. 

The  Master  of  the  Bolls  said  that  one 
of  the  evils  which  the  Supreme  Court  of 
Judicature  Acts  were  intended  to  meet, 
especially  as  shewn  by  s.  24,  sube,  (7),  of  the 
Supreme  Court  of  Judicature  Act  1873,  was 
that  of  a  multiplicity  of  proceedings ;  and  that 
where,  in  e.  25,  subs.  (8),  of  that  Act  lie 
words  "  interlocutory  order  of  the  Court "  were 
used,  they  must  be  understood  aa  referring  tc 
an  interlocutory  order  in  a  pending  action. 

Order  made  for  the  transfer  of  the  nctioi 
from  the  Chancery  Division  to  the  Prubatf 
Division.  The  costs  to  be  dealt  with  b\-  thi 
Probate  Division.* 

•  W.  N.,  1876,p.  «;  UN.  C,  17. 
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SECTION  25. 

{Rules  of  LaiD  upon  certain  points.) 

SUBSECTION  (6). 

{Assignment  of  Debts  and  Chases  in  Action.) 
Common  Pleas  Division. 

(Before  Bbbtt  and  Abchibald,  JJ.) 
May  15M,  1876. 

SCHROEDER  V.  THE  CENTRAL  BANK  OF  LONDON. 

The  statement  of  claim  alleged  that  one  F. 
W.  Henkel  drew  a  cheque  for  £26.  17s.  6d. 
upon  the  defendants'  bank  "in  favour  of 
bearer,"  and  handed  it  to  the  plaintiff,  who 
presented  it  for  payment  at  the  bank,  but  that 
the  defendants,  although  thej  had  a  larger 
amount  of  money  standing  to  Henkel's  credit 
in  their  hands,  improperly  refused  to  cash  it, 
and  marked  upon  it  *'  refer  to  drawer." 

It  then  proceeded  as  follows :  "  The  plaintiffs 
say  that  the  said  cheque  is  and  was  an  absolute 
assignment  of  the  sum  of  £26.  17s.  6d.  to  the 
plaintiffs  as  a  part  of  the  debt  owing  from  the 
defendants  to  the  said  F.  W.  Henkel,  as  his 
bankers  aforesaid,  and  that  the  presentation  of 
the  said  cheque  to  the  defendants  was  an  ex- 
pi^s  notice  of  such  assignment,  and  was  ac- 
cepted by  the  defendants  as  such  notice." 

To  this  statement  of  claim  there  was  a 
demurrer  on  the  ground  that  a  banker,  upon 
whom  a  cheque  is  drawn,  is  under  no  liability  to 
the  holder  of  the  cheque  to  honour  it. 

J.  C.  Matheta  {W.  Williams,  Q.C,  with  him), 
for  the  defendants. — The  holder  of  a  cheque 
has  no  cause  of  action  against  the  bank  which 
has  improperly  refused  to  cash  it.     There  is  no 
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A  suit  in 
Equity  could 
not  have  been 
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the  holder  of  a 
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a  bank  for 
dishonouring 
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and  not  an 
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the  whole  or 
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of  the  drawer* s 
balance  at  the 
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Judicature 
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an  equitable 
assignment 
before  the 
Act  came  into 
operation. 
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privity  between  thom  :  Silt  \.  Motifs,  L.  E. 
8  Eq.,  290 ;  Morgan  v.  La  Sirih-e,  L,  R., 
7  H.  L.  Cas.,  423,  is  a  etrong  authority  in 
faTOur  of  the  defendants.  Even  in  eqnitj'  t 
cheque  is  not  an  assignment  hy  the  drawer  of 
part  of  his  balance  at  his  banl;er'e :  Sopkim 
V.  Foster,  L.  E.  19  Eq.,  74,  liofore  tho  Mastffl  ■ 
of  the  Eollfl.  The  point  raispd  by  this  demniTW 
was  practically  decided  by  that  case.  >        ] 

W^therfield,  for  the  plaintiff.— That  case  wai  j 
decided  before  the  Supreme  Coiirt  of  Jndicatare  ■, 
Acta  came  into  force.  By  section  24,  enli-  I 
section  (6),  of  the  Act  of  1873,  privitj^ia  no 
longer  necessary  between  tho  debtor.and  the  . 
assignee  of  his  debt  to  enablf  the  assignee  to 
sue.  A  banker  and  his  customer  stand  in  the  . 
Common  Law  relation  of  debtor  and  creditor. 
AcQording  to  Kr.  Juatioe  Byles,  in  Kwne  v. 
Beard,  8  G.B.  N.S.,  372,  a  cheque  is  •'  an . 
appropriation  of  so  much  money  of  th« 
drawer  in  the  hands  of  tho  banker  upon 
whom  it  is  drawn ;"  it  is  therefore  "  an  absolat«  j 
assignment  by  writing  under  the  hand  of  fli«  J 
assignor."  "Express  notice  in  writing"  is^ 
given  to  the  debtor  aa  soon  ns  the  cheque  b  J 
presented  at  the  bank ;  and  us  soon  as  \h.(lj\ 
have  notice  of  tiie  assignment,  f  he  payee's  cause' 
of  action  ia  complete.  [Bhett,  J. —  Could  thfti 
drawer  absolutely  assign  tho  same  thing  to  two ' 
separate  people  P  He  could  draw  t^vo  chequ«  \ 
each  for  the  whole  balance  at  his  bank,  andJ 
^ve  one  to  A.  and  the  other  to  B.]  Then  th*] 
bank  could  make  A.  and  B.  inferplend ;  tliat  i> 
specially  provided  for  in  this  saiuc  section. 
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cT.  C,  MathetCj  in  reply. — A  cheque  is  a  mere 
request  to  pay ;  if  it  were  an  absolute  assign- 
ment of  the  money  in  tl\e  bank,  it  would  be 
payment  out  and  dut. 

Bbett,  J.— I  think  that  our  judgment  must 
be  for  the  defendants,  and  that  this  demurrer  is 
good.      It  is    acknowledged    that,  before  the 
Supreme  Court  of  Judicature  Acts,  no    suit  . 
could  have  been' maintained  by  the  plaintiff 
upon  this  transaction.     The  only  person  who 
could  have  sued  the  bank  was  the  drawer,  their 
costomer ;  and  he  could  not  have  sued  on  the 
ch^ue.      .His   action   would   have    been   for 
damages  for  the  injury  done  to  his  credit  and 
meroanfile  reputation.     The  case  of  JETopkinson 
V.  Forsier  shows  that  before    the.  Acts    the 
deUvery  of  a  cheque  was  no  assignment  even  in 
equity  of  the  money  in  the  bank.    No  suit  in 
equity  could  therefore  have  been,  maintained 
before  the  Acfe  by  the  plaintiff  against  the 
defendants.      But  Mr.  Wetherfield  has    con- 
tended that  section  24,  subsection  (6),  of  the 
Act  of  1873,  has  entirely  altered  the  law  on 
this  subject,  and  that  what  was  formerly  no 
ground  for  a  suit  in  equity  is  now  a  good 
gTOand  for  an  action  at  law.      Assuming  that 
the  Act  does  purport  to  amend  the  law  as  well 
&8  the  procedure,  I  stiU  am  unable  to  see  how 
this   subsection   has    made    that    which    the 
Ifaster  of  the  Rolls,  declared  to  be  no  assign- 
ment an  assignment,  and,  moreover,  an  absolute 
assignment.      The  bank  has  made  a  contract 
with  the  drawer  that    they    will  honour   his 
cheques  to  the  amount  of  his  account.      They 
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break  that  oontraot ;  how  oan  that  give  a  right 
of  action  to  a  third  person  P  The  cheque  is  but 
an  order  to  pay  and  not  an  absolute  assignment 
of  anything.  Moreover,  there  was  no  debt  to 
be  assigned;  for  there  is  no  debt  between  a 
banker  and  hjs  customer  till  demand  has  been 
made.  I  am  of  opinion  that  the  Master  of  the 
BoUs  has  already  decided  this  question,  and 
that  there  is  nothing  in  the  new  Acts  to  alter 
the  law  which  he  laid  down. 

Archibald,  J.,  concurred. 

Judgment  for  the  defendants.* 


SUBSECTION  (8). 

{Appointment  of  a  Receiver  by  Interlocutory 

Order,) 

Chancery  Division. 

(Before  Vice-Chancellok  Hall.) 
December  Zrd. 

H.    r.    H. 

ex  parte,         will   dcvised  the  residue  of  his  property  to 

before  service     ,        ,  , l  i.  •  i  •  j 

of  the  writ,     trustees,  upon   trust  to  raise  and  appropriate 
onbehaifofa  thereout  a  legacy  of  £15,000,   and  hold  the 

widow  and  i        i.      p         i»ji         ta  ii 

orphans,         same  upon  trust    tor    his   daughter   and  her 
whose  property  children.    By  a  codicil  ho  directed  that  his  pro- 

was  embarked  i     ^        * 

under  a  will  perty  should  be  left  in  the  hands  of  his  executors 

^  *the  wmin  ^^^  seven  years,  with  power  to  use  the  moneys 

a  btuiness  issuing  therefrom,  and  deal  with  matters  regard- 

whichwas^i  iBg  the  sale  and  otherv^dse  as  they  thought  fit, 

danger  of  g^^^j  within  six  months  from  the  expiration  of 

in  which  one  such  seven  years  to  proceed  with  the  execution 

^  34  L.  T.,  735  ;  24  W.  R.,  710. 
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of  the  provisions  of  his  will.     The  defendants,  "/^^ 
the  only  executors  who  proved,  in  September,  bicfided  money 
1870,  execated  axtieles  of  partnership,  whereby  ^^^^^^^^ 
J.  J.  H.,  in  his  own  right,  agreed  to  carry  on  fund. 
the  testator's  business,  and  with  £3,000  brought 
in  by  C.  H.  H.     It  was  alleged  that  the  bank- 
ruptcy of  the  firm  was  apprehended,  and  this 
action  was  brought  by  the  infant  children  of 
the  testator's  daughter  against  the  executors 
for  the  purpose  of  having  the  legacy  secured  and 
for  a  receiver  of  the  business  and  of  the  testator's 
estate. 

Dickinson^  Q.C.,  and  BrycCy  applied  ex  parte 
on  behalf  of  the  plaintiffs  for  the  appointment 
of  a  receiver  (named  in  Court),  before  service  of 
the  writ. 

Hall,  V.  C,  made  the  order,  the  person 
appointed  receiver  to  give  the  usual  receiver's 
security  within  ten  days,  and  the  plaintiffs' 
undertaking  to  accept  any  notice  of  motion  to 
discharge  the  order;  this  undertaking  to  be 
notified  to  the  defendants  when  the  writ  was 
served.* 


Chancery  Division. 

(Before  Sir  George  Jessel,  M.R.) 
January  Wth,  1876. 
SARGANT  «?.  READ.  ,'  ..] 


The  action  was  brought  on  the  1st  of  January,  -d  Receiver 
1876,  to  take  the  accounts  of  a  dissolved  partner-  ^the^tanee 


•  L.  B.,  1  Ch.  Div.  276;  24  W.  R.  317. 
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of  the  ahip,  and  for  the  appointment  of  the  plaintifl^ 

gg;;^.  W.  J.  Sargant,  as  receiver. 
mettt,  although  On  the  7th  of  Januaij,  1876^  the  plaintifb 
hadairM^  8*^®  notioe  of  motion,  accordingly.  On  the 
given  Hotiee  of  gth  of  Januaij  the  defendant  gave  notioe  of 
motion  for  the  same  day,  for  the  appointment  of 
a  reoeiver. 

Chittt/y  Q.C.f  and  Orosaley,  for  the  defendant, 
moved  for  a  receiver  pursuant  to  the  notice  of 
motion  given  on  the  8th  instant.  They  submitted 
that  a  motion  by  a  defendant  for  a  receiver, 
though  formerly  irregular  {Robinson  v.  Sadky, 
11  Beav.,  614),  was  now  sanctioned  by  Order 
LII.,  Eule  4. 

Cooksofiy  Q,C,y  and  Rawlins^  for  the  plainti^ 
opposed,  and  asked  for  the  appointment  of  the 
plaintiff,  W.  J.  Sargant,  as  receiver. 

The  Master  of  the  BtOLLS  thought  the 
Itule  was  intended  to  enable  the  Court  to  appoint 
a  receiver  at  the  instance  of  the  defendant  in  a 
proper  case,  without  obliging  him  to  take  the 
preliminary  step  of  issuing  a  writ  in  a  cross 
action.  He  should  make  one  order  on  both 
motions,  and  give  the  carriage  of  it  to  the 
plainti£09,  as  being  those  who  instituted  the 
first  proceedings.  As  a  general  rule,  he  would 
not  appoint  one  of  the  parties  a  receiver.  But 
as  this  was  a  business  [that  of  colonial  and 
metal  broker]  of  a  personal  nature,  and  the 
plaintiff,  W.  J.  Sargant,  was  largely  interested 
in  its  success,  he  would  appoint  him  receiver.* 


*  L.  R.,  1  Ch.  Div.,  600  ;   46  L.  J.  (Ch.),  206;  11  N.  C.  6. 
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Probate,  Divorce,  and  Admiralty  Division. 

(Before  S«r  J.  Haxken,  J.,  President.) 
March  1th,  1876. 

BRAND  r.  MITSON  {otherwise  brand). 

Alfred  Brand,  farmer,  of  Great  Finborough,  -^w  injunction 
Suffolk,  died  intestate  on  the  5th  of  January,  ex  parte, 
1876.     The  defendant,  who  claimed  to  be  the  Wore  service 

.  .  ofwrtty  to 

lawfol  widow  of  the  deceased,  was  in  possession  restrain  the 
of  his  personal  estate,  and  it  was  alleged  by  the  ^l^^^uh' 
plaintiff  that  she  had  converted  into  money  a  *^  f^^^  of 
large  portion  of  it.    The  plaintiff  was  the  father  ickose  widow 
of  the  deceased,  and  denied  that  the  defendant  f^  <?&»#»«;  to 

oCy  ana  of 

had  ever  been  married  to  him.     On  the  I9th  of  whose  personal 
January,  1876,  he  entered  a  caveat.    A  warning  ^^J^  ^^ 
was  entered  by  the  defendant  on  the  25th,  and  herself,  her 
on  the  31st  of  the  same  month  an  appearance  ^^1^^  ^the 
was  entered  by  the  plaintiff.   The  plaintiff  then  inUstau'^ 
issued  a  writ  of  summons,  but  it  had  not  yet 
been  served. 

Bayfordy  for  the  plaintiff,  moved  ex  parte  for 
the  appointment  of  an  administrator  pendente  lite^ 
or,  as  theremight  be  somedifficulty  in  serving  the 
writ,  for  an  injimction  to  restrain  the  defendant 
from  disposing  of  or  removing  any  part  of  the 
estate.  The  Supreme  Court  of  Judicature  Act, 
1873,  s.  25,  subsection  (8),  was  applicable  to  this 
case. 

Hannen,  J. — ^I  shall  issue  an  injunction  in 
the  form  asked  for,  until  further  order  of  the 
Court.  That  is  the  proper  course  to  be  pursued 
in  the  absence  of  the  defendant.    The  defendant 
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will  have  the  opportunity  of  coining  to  the 
Court  to  move  to  dissolve  it.* 


Court  of  Appeal. 

(Before  James,  Mbllish,  and  Baoqallat,  L.  J  J.) 

March  16a,  1876. 

TAYLOR  V.   ECKERSLEY. 

On  an  ex  parte  On  the  1 3th  of  March,  1876,  the  plaintiff  issued 
ky  plaintiff,  his  writ,  endorsed  with  a  claim  for  the  specific 
b^e  defend-  performance  of  a  verbal  agreement  by  the 
mt€e,for  the  defendant  to  execute  to  the  plaintiff  a  bill  of 
Wa  Receiver  ^^  ^^  ^^  fumiture  to  secure  the  plaintiff 
in  an  action  agaiust  liability  upon  a  promissory  note  for 
p«r/bma«kj^  i^  which  he  had  joined  with  the  defend- 

a  verbal  ^^t  ^o  enable  him  to  raise  money.     The  plain- 

defendant  u     tiff  alleged  that  he  had  signed  the  promissoiy 

qfsaleo/hie  ^^^®  ^^  ^^®  ftdth  of  the  defendant's  promise  to 

fumUurty  execute  the  bill  of  sal^  which  he  now  refused 

imminent^  to  cxecute.     The  defendant  had  not  appeared, 

danger  of  iU  and  no  statement  of  claim  had  been  delivered. 
hoftkruptcy.         The  plaintiff  moved  ex  parte  for  an  injunction 

irdffT*^^  to  restrain  the  defendant  from  parting  with  the 

made  by  fumiture,  and  for  the  appointment  of  a  receiver; 
for  a  'reference  ^^^  ^  Support  of  his  motion  made  an  affidavit 

to  ehambcre  of  his  belief  that  the  defendant  would  sell  or 
Meceiver.   The  dispose  of  the  property  unless  restrained  from 

^'•"^  ^f  so  doing. 

to  the  order         Bacon,  V.C,  granted  the  injunction,   and 

mentor* tl'  ordered  a  reference  to  chambers  in  the  usual 

plaintiff  way  to  appoint  a  receiver,  refusing  the  plain- 

*  45  L.  J.  (P.  D.  &  A.),  41 ;   34  L.  T.,  854 ;   24  W.  R, 
524. 
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tiffs  application  that  he  might  himself  be  im-  to  act  at 

j«  i   1  •    i    1  •  interim  Ji 

mediatelj  appomted  receiver.  lUeeivir  wUhm      " 

Russell  Roberts  now  asked  for  an  immediate  ^  ^ecuHty^  • 
appomtment  of  a  receiver  to  take  possession  dayt,  or  untu  J 
at  once  of  the  property  and  protect  it,  which  ^^^^^  J 

a  receiver,  appointed  under  the  Vice-Chancellor's  appointed  J 

order,  could  not  do,  till  he  had  completed  his  ^ice-Chan^  \ 

security.  Edwards  v.  Edwards^  L.  Eep.,  1  Ch.  c^^^r'*  order^ 
D.  W.,  454 ;  on  appeal,  L.  E.,  2  Ch.  D.,  291. 
Unless  this  application  were  granted,  the 
object  of  the  action  might  be  wholly  defeated. 
A  letter  from  the  plaintiff's  country  solicitors 
which  was  not  in  evidence,  showed  that  there 
was  danger  of  the  plaintiff  becoming  bankrupt. 
He  referred  to  the  Supreme  Court  of  Judicature 
Act,  1873,  s.  25,  subsection  (8) ;  and  to  the 
Bules  of  the  Supreme  Court,  Order  UI.,  Eule  4. 

The  Court  added  to  the  Vice-Chancellor's 
order  a  direction  appointing  the  plaintiff  to  act 
as  interim  receiver,  without  security,  for  fourteen  < 

days,  or  until  a  receiver  should  be  appointed 
nnder  the  Vice-Chancellor's  order ;  the  plain- 
tiff, through  his  Counsel,  undertaking  not  to 
deal  with  the  furniture  except  under  the  direc- 
tion of  the  Court,  and  to  abide  by  any  order 
which  the  Court  might  make  as  to  damages,  or 
otherwise.* 

•  L.  B.,  2  Ch.  Div.,  302 ;  45  L-  J.  (Ch.),  527  ;  34  L.  T., 
637;  W.  N.,  1876,  p.  116 ;  11 N.  0.,  70. 
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SECTION  31. 

(Divisions  of  the  Sigh  Court  of  Juslice.) 

High  Court  of  jDarncE. — Queen's  Besch 

Division. 

[Sittings  in  Banco,  Iwfore  the  Lobd  Pbtbf  JisnrE.  and 

QtiAiK,  and  ABcalnAi.l>,  JJ.) 

March  2i«d,  1876. 

FACET  AND  WIFE  V.  THE  LONDON  TRAMWAt 

COMPANY. 

Tht  BU'ifiam  The  plaintiffs  in  this  ease — ^husband  and  wife 
Courtof'juttiee  — ^^^"^  ^°''  ^°  injuty  ^o  the  wife  C!iiii4eil  by  an 
A^I'^ii  *"  ^"'^i'l^^*'  °°  tl^o  tramway,  and  they  hrouglit 
diiiiiici  and  their  action, in  the  Exchequer  DiTislon.  They 
'.fV'P  '*"■',  had  applied  at  chambers  to  Mr.  Bomn  Pollock 
(IB?  in  oni  for  an  order  to  inspect  a  report  of  thfir  surgeon, 
bo'miTln^t  '"'h*'  ^^^  ^^^  *^^  injured  party.  But  on  this 
nrtioii  111  aiy  point  there  has  been,  unfortunately,  a  seriaos 
"d/oIIbJo^  '  difference  of  opinion  between  Coui-ti^,  and  that 
deeiiiont  of  tht  difference  still  subsists  between  the  Judges  of 
mvition, ercn  the   different  Divisions.      Two   of  them — the' 

although  Queen's  Bench  and  the  Common  Pleas— are  in   ; 

agawtt  thnr  .  .  I 

aim  opinian.    f  avouT  of  allowing  such  an  inspection,  but  the   I 
Exchequer  have  been  against  it.     Tiie  learned 
Boron  refused  the  order  for  inspection.     Prom 
that  decision  the  plaintiffs  now  app^nlod. 

Clai/,  on  their  behalf,  brought  tl.'iuithorities 
fully  before  the   Bench,  and  clnii!'"!  that  the 
latest    authorities    were    in   his    lu^^nu-,   and 
especially  the  decisions  of  the  Judges  of  th«  | 
Division  and  of  the  Judges  now  coustituting'  | 
the  Court, 

Sumphreyn,  for  the  defendants,  relied  on  the  j 
view  of  the  Exchequer  Judges.  , 
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The  IiORD  Chief  ,  Justice  said  that  as  this 
was  an  Exchequer  cause,  they  were  bound  to 
follow  the  deoiBion  of  the  Judges  of  the  Ex« 
chequer  Division. 

Clay  urged  that  all  the  Divisions  now  con- 
stituted one  High  Court,  and  were  not  separate 
Courts. 

The  Lord  Chief  Justice. — ^Practically  they 
are  separate  Courts.  Suppose  while  the  Judges 
are  on  Circuit  a  Divisional  Court  is  constituted  in 
hancy  and  an  Exchequer  case  is  brought  before 
it,  and  it  so  happens  that  no  Exchequer  Judge 
is  present,  still  the  Court,  though  constituted 
without  an  Exchequer  Judge,  is  a  Division  for 
taking  Exchequer  cases,  and  is  for  that  purpose 
to  be  considered  as  the  Exchequer  Division. 

Clay  cited  an  observation  of  Mr.  Justice 
Blackburn  in  a  recent  case  on  the  subject, 
that  now  the  Chancery  authorities  must  be 
considered  by  the  Judges  of  the  Common  Law 
Divisions,  on  the  ground  that  all  the  Divisions 
constitute  one  Court,  and  he  urged  that  this 
being  so,  the  latest  decisions  of  any  Division  of 
the  Court  must  be  considered  as  binding,  and 
that  these  were  in  favour  of  the  application. 
He  especially  relied  on  a  recent  decision  of  the 
Master  of  the  BoUs. 

The  Lord  Chief  Justice. — ^As  the  decision 
of  the  Exchequer  was  not  binding  on  the  Master 
of  the  Bolls,  so  neither  is  the  decision  of  the 
Master  of  the  Bolls  binding  on  us. 

Clay,  urged  that  the  Master  of  the  Bolls  had 
dirfinctJy  extended  the  rule  as  laid  down  by 
the  Exchequer,  and  even  the  view  taken  by 
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this  Division  in  favour  of  inspection,  and  had 
allowed  inspection  of  a  report  or  acconnt  of  the 
transaction  made  to  the  other  party  by  his 
agent  abroad. 

The  Lord  Chief  Justice. — ^If  that  case  had 
been  before  me,  I  should  not  have  bo  decided. 
Tour  proper  course  is  to  go  to  the  Court  of 
Appeal. 

Clay  observed  that  perhaps  his  clients  could 
hardly  aiford  to  encounter  the  expense  of  an 
appeal. 

The  Lord  Chief  Justice  said  that  the  Court 
could  not  consider  that,  and  he  added  that,  as 
for  the  reasons  he  had  mentioned  it  was  im- 
portant to  know  to  what  Division  any  cause 
belonged,  it  was  desirable  that  it  should  be 
stated  in  the  list  of  causes  to  which  Division 
actions  respectively  belonged.* 


SECTION  34. 

{Assignment   of  certain   business  to  particular 
Divisions  of  the  High  Court.) 

See  under  sections  31,   36,   &   39   of  the 
Supreme  Court  of  Judicature  Act,  1873. 


iMk. 


SECTION  36. 

{Pacer  of  Transfer.) 

Queen's  Bench  Division. 

(Sittings  in  Banco,  before  tho  Lord  Chief  Justice  and 

Abchibald,  J.) 

NELSON   AND   ANOTHER    V.   THE    SINGAPORE 
STEAMSHIP   COMPANY. 

An  action  in        This  was  a  curious  case,  which  raised  a  ques- 

♦  Times,  Thursday,  March  23rd,  1876. 
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tion  of  80iue  interest  as  to  the  operation  of  the  the  Exehe^ 
Supreme  Court  of  Judicature  Acts,  with  refer-  ^^^^* 
enoe  to  the  transfer  of  causes  from  one  J)mAQJi  founded  on 
to  another.     It  was  a  daim  of  £4,000  as  due  f?rff;^/'  *"' 

^  '  likely  to  prove 

from  the  company  to  the  plaintiffs  under  an  an  action  of 
agreement  alleged  to  have  been  made  with  the '^emtrans-*'*^ 
master  of  one  of  the  plaintiffs'  ships  by  the  f^^r^^  ^o  the 
master  of  one  of  the  company's  ships  for  the  Division  by  a 
conveyance  of  passengers  from  a  place  on  the  ^^^^^  ^^^^ 
Bed  Sea  to  Jeddah,  in  Arabia.     This  unusual  Court  refused 
claim  was  made  under  these  circumstances.  On  |^  Z'tf^Ex^ 
the  30th  of  September,  1876,  the  "  Medina,"  chequer 
one  of  the  company's  steamers,  while  on  a    * 
voyage    from    Singapore  to  Jeddah    with  a 
general  cargo,  and  having  on  board  660  pas- 
sengers (Mahomedan  pilgrims)  who  had  em- 
barked at  Penang  for  Jeddah,  was  wrecked  on 
a  small  sharp  rock  in  the  Bed  Sea,  and  the 
pilgrims   were    landed  by    the    "Medina's" 
boats  on  the  rock,  which  is  about  30  miles  from 
the  mainland  andabout240  miles &om  Aden,  and 
from  two  to  three  days'  voyage  from  Jeddah. 
The  "  Medina's  "  boats  were  so  knocked  about 
in  landing  the  pilgrims  on  the  rock  as  to  be 
useless,  and  the  lives  of  the  pilgrims,  for  whom 
there  was  scarcely  standing  room  on  the  rock, 
were  exposed  to  danger.     On  the  1st  of  October 
themaster  of  the  "Medina"  observed  a  steamer, 
which  turned  out  to  be  the  "  Timor,"  bound  on 
a  voyage  from  Kurrachee  to  Liverpool,  and 
made  signals  of  distress,  which  were  observed 
by  the  "  Timor,"  and  she  altered  her  course  and 
bore  down  to  the  rock.     When  she  approached 
the  rock  the  master  of  the  "  Medina  "  went  on 
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board  of  her  and  tolil  her  master  the  pi>sitioii 
of  the  pilgrims,  and  nsked  him  to  reader  aesist- 
ance.       Thereupon    nerfotiations     ooninienced 
between  the  master  of  the  "Timor"  andtlie 
lUaater  of  the  "  Medina."     Tbe  master  of  the 
"  Timor  "  refueed  tn  tako  the  pilgrims  from  tlie 
roektoJeddflhforlet;st]ian.£4,000,andthemaBter 
of  the  "Medina"  olfei-ed  £1,^00,  and  subse- 
quently £2,000  to  tho  master  of  the  "Timor" 
for  hiB  services.   It  was  alleged  by  the  plmntift 
that  there  was  thin   an    agreement    entered 
into  between  their  <"ajitain  and  the  company's 
that  they  should   ivinive  £4,000  for  the  rar- 
riage  of  the  pilgrijii^.      On  the  part  of  the  dft- 
fendants  it  was  allr:;iil  that,  their  offere  beio^    ' 
refused,  they  proposed  to  refer  the  amount  to   , 
arbitration,     and     that     this     proi>03nl     wa»  [ 
rejected,   and  that  then   the  defendants  were 
forced  to  acquiesce  in  the  demands,  and  to  sign 
the  agreement  relied  on  by  the  [daintiffs.     The 
"Medina"  was  totally  lost,  and  the  action  \va& 
brought  in  the  Ex<'hef[uer  Division  to  recovae*' 
the£4-,000.  Thedefeiidantsallegedthatthesuifti  | 
of  £4,000  was  not  a  reasonable  amount  for  the 
services  to  be  renderod  by  the"  Timor,"  but  waai.*| 
an   exorbitantly   excespivo    amoimt    for   soolfcii 
serviees;  that  the  master  of  the  "Timor,"  inr- 
procuring  the  mastor  of  the  "  Medina  "  to  ^gn 
the  agreement,  took  undue  advantage  of  tb»<< 
position  in  which  ihr  master  of  the  "  Medina  **  * 
and  the  pilgrims  wore  placed ;   that  the  inastiaK>-. 
of  the  "Medina"  ]iad  no  authority  to  enter  iiita.4 
the  agreement  on  behiilf  of  the  defendants ;  anA  j 
that  it  was  extorted  and  improperly  obtained-^ 
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from  the  master  of  the  ^^  Medina,"  and  was 
wholly  niyust  and  inequitable ;.  bnt  that  the 
defendants  were  ready  and  willing  to  pay  to 
the  plaintiffs  a  reasonable  sum  for  their  services. 
Before  any  statement  of  defence  had  been 
delivered  Mr.  Justice  Quain  had  made  an  order 
to  remove  the  case  from  the  Exchequer  to  the 
Admiralty  Division.  This  was  an  application 
on  the  part  of  the  plaantifls  to  bring  the  case 
back  into  the  Exchequer  Division. 

Watkin  Williams,  Q,C,  {Grantham  with  him), 
i^peared  for  the  plaintijOf  in  support  of  that 
application  ;  i.  P.  Russell,  for  the  defendants, 
appeared  against  it. 

The  ailment  of  Williams^  Q*C,,  in  support 
of  the  application  to  bring  the  ease  into  the  Ex- 
chequer Division  was,  ia  substance,  that  it  was  a 
case  eminently  fit  to  be  tried  by  a  jury,  especially 
as  the  defence  set  up  was  that  the  sum  claimed 
was  exorbitant  and  excessive,  and  that  the  con- 
tract was  obtained  by  taking  an  undue  advantage 
of  the  position  of  the  pilgrims. 

The  Lord  Chief  Justice  observed  that  cases 
of  salvage  belonged  properly  to  the  Admiralty, 
and  the  policy  of  the  Supreme  Court  of  Judi- 
cature Acts  seemed  to  be  to  retain  to  the  Judges 
of  each  Court  the  jurisdiction  over  classes  of 
cases  with  which  they  had  been  peculiarly  con- 
versant. Moreover,  there  was*  an  express 
provision  that  the  Admiralty  Division  should 
still  have  the  jurisdiction  in  cases  in  which  the 
Court  of  Admiralty  had  before  had  exclusive 
jurisdiction. 

Williams.  Q.  (7.,  urged  that  but  for  a  statute  in 
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our  own  times  the  Court  of  Admiralty  wonUl 

not  luiT6  had  juiTBdictioii  iu  case  of  oontrad.    I 

The  Lord  Chibf  Justice.— But  suppoaiiij. 

the  contract  to  he  Rot  riil  of  on  any  ground,! 
then  it  woiLld  become  only  a  question  of  salYag8,j 
such  88  would  have  belonged  to  the  Admiralty' 
Court.  ' 

Williams,  Q.  C,  urged  that  there  was  no  ni>, 
ground  set  up  to  get  rid  of  Ihe  ooutract.  Half 
exorbitancy  would  ntiit  be  enough  witlioBH 
fraud  or  dureBs ;  but  as  to  this . 

The  Lord  Chief  Jcstke  observed  that  r 
man  would  naturally  be  obliged  to  promise  sny* 
thing  demanded  of  hini  in  order  to  save  the  livei' 
of  500  human  beings  stranded  on  a  barren  rotki 

Tri//Mm«,Q.C.,admittodtliatif  the  defendant^ 
master  was  actually  forced  by  physical  necessitp 
to  enter  into  the  contract,  tlwn  the  i?ontractwoul(P 
not  be  binding,  as  there  would  be  uo  real  afsent.' 

The  Lord  Chief  Justice. — If  the  amountf 
claimed  was  unreasonable.  i 

Williams,  Q.C. — Then  on  thequestion  of  wh«l^ 
would  be  unreasonable,  surely  a  special  jury  at 
merchants  would  be  the  best  possible  tribunaL 

Mr.  Justice  Archibald  pointed  out  that  ia' 
the  Admiralty  Division  two  Masters  of  ihb 
Trinity  House  would  sit  as  nautical  assessor^ 
and  in  all  probability  they  would  know  aU 
about  the  navigation  of  the  Red  Sea. 

After  some  further  discussion, 

The  Lord  Chief  Jcstice  said — ^We  ai© 
strongly  of  opinion  that  the  Admiralty  Division, 
with  the  aaaistance  of  its  nautical  assessors- 
two  Masters  of  the  Trinity  House,  of  coD9Ide^• 
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able  knowledge  and  experience — ^wiU  be  best 
fitted  to  deal  with  such  a  case.  No  doubt  a 
special  jury  would  deal  with  it  very  well  if  it 
were  not  that,  if  the  contract  is  got  rid  of,  it 
wiU  become  a  question  of  ^Ivage,  which  has 
always  been  peculiarly  for  the  Admiralty,  as  it 
depends  on  the  value  of  the  services  rendered 
at  sea,  turning  on  all  the  circumstances  of  the 
case,  which  nautical  men  can  best  judge  of.  It 
seemstohavebeenintended  that  such  casesshould 
skill  lie  within  the  jurisdiction  of  the  Admiralty 
Division,  and  we  should  certainly  not  transfer  a 
ease  firom  a  Court  which  formerly  had  exclu- 
sive jurisdiction  in  such  cases,  and  we  should 
rather  be  disposed  to  remove  a  case  into  such  a 
Court,  or  Division  of  the  Court.  We  think, 
therefore,  that  the  order  to  remove  this  case  into 
the  Admiralty  Division  was  right,  and  that  it 
should  remain  in  such  Division. 

Mr.  Justice  Archibald  concurred. 

The  application,  therefore,  to  set  aside  the 
order,  was  dismissed.* 
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QuBEN^s  Bench  Division. 

(Before  the  Losd  Chief  Justice  and  Mr.  Baron  Pollock.) 

April  lOM,  1876. 
D0EBIN6  V.   LADOUCHERB. 

This  was  an  application  to  transfer  to  the  JFhere  an  ad~ 
Chanceiy  Division  an  action  in  this  Division  "^^th^Zn 
involTing  a  part  of  the  subject  matter  of  a  suit  cmmeneed  in 

•  Times,  Tuesday,  March  28th,  1876. 
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tlu  chancern  already  oommenced  ami  now  peudiug  in  the  \ 
aciim'intAe  ChanoeryBivimou.  A guutleman uamedDoering  j 
Queen'i  Beneh  died,  lotiTmi?  Ilia  Asiduw  pro\ided  foi'  by  will. 

IHvaionbi/tht  „.  "7°  .     .  ,  ■     ,       -         ,  < 

viidawofths  iUfl  property,  oousiBtmg  cliielly  in  flliares,w« 
I"' left  to  her  for  ^jli^,  imd  aiter  her  death  tot  i 
!T  ieiD&le  ohild,  whioli  neceasardj  involved  a  tmt ' 
'''^"''aii!'"t!i  to  "^  -'^^  **■  piotet't  ilio  interest  of  the  child  aai  j 
form  pnri  nf  pieseTTB  the  property  for  he  •.  The  widow  hai ' 
^per'.v!''^'^  acquired  other  BLares,  as  was  suggested,  out  of 
troHi/ditJ  (u  tmst  funds  which  thu  trustees  had  allowed  btf 
2)ipwi^""'^  to  deal  with.  Tin;  child  had  instituted  It' 
action  in  the  Chuaccry  Division  against  flw 
widow  and  the  trustees  for  the  purpose  of  at" 
ministering  the  trusts  of  the  will,  and  in  tini 
suit  it  was  suggeslcd  that  there  had  been  khob 
misappropriatioa  of  trust  fmids  by  the  widow 
with  the  consent  oi'  the  trustee.  Most  of  tie 
shares  were  in  the  hands  of  one  of  the  tmstew, 
and  the  widow  and  the  trustee  in  their  statement 
of  defence  in  the  I'hancery  suit  fully  entereJ 
into  the  matter  (\i  the  shares.  The  widow 
however,  after  thf  statement  of  defence  hH^ 
been  delivered,  bc^^^rt  an  action  in  this  Diiisioi 
against  the  truslOL'  to  rc'CO\-er  the  shares.  Mr 
Baron  Pollock  Lad  mnde  an  order  at  chamber 
to  transfer  the  action  in  this  Di^Tsion  to  th 
Chancery  Division,  on  the  ground  that  th 
action  was  quite  unnecessary,  as  the  Chancer 
Division  could  well  dispijse  of  the  whole  mattei 
The  widow,  the  plaiutilf  in  the  action,  applie 
on  the  3rd  inst.  t<.)  set  aside  the  order  an 
allow  the  action  to  i)roceed,  on  the  ground  ths 
it  was  quite  diafimt  from  the  Chancer^'  suit,  e 
all  aveuts  as  to  Bonio  of  the  shares,  as  they  hai 
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it  was  alleged,  been  purchased  by  the  widow  out 
of  her  own  funds,  and  were  quite  distinct  from 
the  trust  property  under  the  will ;  but  she  only 
at  first  made  a  general  affidavit  that  the  shares 
were  not  affected  by   any  trust.     The  Lord 
Chief  Justice  was  by  no  means  satisfied  with 
the  lady  8  affidavit,  and  directed  the  matter  to 
stand  over,  with  leave  to  her   to  file  fresh 
affidavits.*    Long  affidavits  were  accordingly 
filed  on  both  sides,  the  widow  stating  that  she 
had  purqliased  some  of  the  shares  out  of  her 
own  funds,  but  not  stating  how  she  had  acquired 
those  funds ;  and  on  the  other  side  it  was  in- 
sisted that  some  of  the  shares  were  the  very 
shares  which  had  belonged  to  the  testator,  and 
were,  beyond  all  doubt,  boimd  by  the  trust ; 
and  as  to  the  others  it  was  suggested  that  they 
had  been  purchased  out  of  trust  fimds,  and 
were  liable  for  misappropriation  of  trust  fimds. 
The  case  now  again  came  before  the  Court,  and 
it  was  argued  at  some  length. 

Willis,  on  the  part  of  the  widow,  the  plaintiff 
in  the  action  in  this  Division,  urged  that  her 
action  to  recover  the  shares  ought  to  be  allowed 
to  proceed,  as  it  was  separate  from  the  trusts. 

Channell,  on  behalf  of  the  trustee,  the  de- 
fendant in  the  action  in  this  Division,  contended 
that  this  was  itself  a  question  in  the  Chancery 
suit,  and  that  the  Judge's  order  to  transfer  the 
action  into  the  Chancery  Division  was  right, 
I)ecause  two  suits  were  Tmneoessary. 

In  the  course  of  the  discussion, 

The  LoKD  Chief  Justice  asked,  why  the 

*  See  the  case  reported,  TiiMt,  Tuesday,  April  4th,  1876. 
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Chancery  Division  shouldnot  detenninethisquee- 
tion  as  well  as  any  other  which  might  arise  ? 

Mr.  Baron  Pollock  also  observed  that  the 
question  might  have  been  decided  before  this 
on  an  application  by  the  lady  to  have  the  shares 
delivered  to  her. 

The  Ijord  Chief  Justice  added  that  it 
would  involve  additional  expense — ^which  ms 
unnecessary — to  allow  this  action  to  proceed. 

After  full  discussion, 

The  Lord  Chief  Justice  said — ^The  whole 
matter  may  well  be  disposed  of  in  the  Chanoeiy 
suit,  where  the  main  subject  of  litigation  is 
pending.     The  order  to  transfer  the  action  to 
the  Chancery  Division  was  therefore  right,  and 
need  only  be  varied  so  far  as  to  allow  to  the  lady 
any  of  the  costs  of  the  action  which  may  have 
been  thrown  away  by  reason  of  the  transfer, 
because  she  had  a  right  to  bring  the  action  in 
this  Division,  although  it  would  be  more  con- 
veniently decided  in  the  Chancery  Division; 
but  the  present  application  must  be  discharged, 
with  costs,  as  against  the  order  of  a  Judge, 
according  to  the  ordinary  rule.* 


Queen's  Bench  Division. 

(Sittings  in  Banco  before  Bbahwell,  B.,  Brett,  and 

QUAIN,  JJ.) 
April  I2thf  1876. 

HANNEN  t\   HANNEN. 

JFhtre  an  ad-       This  was  an  application  in  a  matter  already 
suit  had  been    m  the  Chancery  Division,  to  transfer  a  second 

*  Times,  Tuesday,  April  llth,  1876. 
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aotion  on  the  same  matter  to  that  Divisiou.  An  eomtMne^d   u 
administration  suit  had  been  instituted  in  the  '*f  9^'*^^ 
Chanoerj  Division  by  one  executor  against  an-  action  m  the 
other,  and  also  against  one  of  the  creditors,  a  cred^^rofthe 
legatee  under  the  wiU  of  the  deceased  debtor,  testator  on  a 
The  executor  who  sued  in  Chancery  ^^^^^  note  of  the 
some  loss  of  assets  by  the  default  of  his  co-exe-  i^ttatoragainet 
cator,  and  also  claimed  to  retam  assets  to  satisfy  teas  trans^ 
a  debt  due  to  himseK  from  the  testator.     ^^cZ'LV^ 
receiver  had  been  appointed  to  take  care  of  the  Division. 
assets,  the  result  of  which  was  that  the  execu- 
tors could  not  pay  the  creditors  and  that  an 
execution  could  not  be  levied.     The  creditor, 
who  was  a  party  to  the  administration  suit  and 
held  a  note  of  the  deceased,  instituted  an  action 
ou  the  note  against  the  executors,  and  mean- 
while obtained  time  to  answer  the  statement  of 
claim  in  the  Chancery  Division,  so  as  to  prevent 
the    decree     for    administration    from    being 
obtained.      The  executor  who   instituted  the 
Chancery  suit  thereupon  applied  to  this  Court 
to  stay  the  action,  but  the   application  was 
opposed,  on  the  ground  that  there  had  been  no 
decree  in  the  administration  suit,  and  the  Court 
on  that  ground  declined  to  stay  the  action,  but 
allowed  the  plaintiif  in  Chancery  a  week's  time 
to  get  the  decree. 

SenderBon  (of  the  Chancery  Bar)  now,  on  the 
part  of  the  executor,  who  instituted  the  adminis- 
tration suit,  applied  under  the  Supreme  Court 
of  Judicature  Acts  for  an  order  to  transfer  the 
action.  [Mr.  Baron Bramwbll  said  his  difficulty 
was  this,  that  the  plaintiff  in  the  Chancery  suit 
might  not  be  able  to  obtain  his  decree.     The 
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then  creditor,  whn  was  a  pnrty  to  the  adminis- 
trstion  suit,  might  himself  obtain  the  dporw  and  | 
get  the  assets  adminibtpred.  But  the  oredilor  ■  j 
may  prefer  a  Coniuou  Law  judgment  toari^t  I 
to  administration  in  Equity.]  The  judgment  ' 
■would  be  useless  us  the  asjiots  were  locked  np  I 
in  the  Chancery  suit,  and  no  execiition  coold  I 
he  levied.  The  action  was,  therefore,  utt«riy  ' 
useless. 

Willia,  for  the  creditor  {the  plaintiff  in  the 
action),  argued  agniiiet  the  transfer. 

The  CoDRT  acceded  to  the  application.  ] 

ilr.  Baron  Bhamwkll  said, — I  think  th* 
order  should  be  made  to  transfer  this  aetion 
to  the  Chancery  Division,  and  I  think  theveij"'' 
fact  that  the  plainf  Iff  in  Equity,  for  a  teohnical  I 
reason,  has  not  yrt  been  able  to  obtain  the  | 
formal  decree  for  fidmiuistrntion  rather  affords  j 
an  argument  in  J'avour  of  the  application.  It  j 
is  quite  certain  that  no  question  can  arise  in 
the  case  in  this  Division  which  cannot  also  be' 
raised  and  decideil  in  the  Chancery  suit.  And'-i 
is  it  to  be  oontcn-li^d  thut  every  creditor  maf  j 
bring  his  action,  and  incur,  and  eau^e  tob»i 
incurred,  a  quantity  of  costs  fniitlessly  ami! 
nselesslyP  For  there  ran  be  no  doubt  that  rfl' 
some  time  in  the  courso  of  fjie  Equity  suit,  t^^ 
action  here  Trill  bp  stayed,  and  the  only  efTeofc 
of  the  creditor  going  on  here  will  be  that  eoatC 
■will  be  thrown  away.  Under  these  circus^ 
stances  it  does  seem  that  we  ought  to  avail 
ourselves  of  the  power  which  we  have  under  iht 
Bapr^ne  Court  of  Judicature  Acts,  to  sontl  thft 
matter  into  the  Di^dsion   where  the  general 
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quefiiion  between  the  oreditorfi  and  the  eze^ 
oatore  maj  be  settled.  We  ought  to  send  it 
to  that  Division  which,  having  the  control 
as  well  over  the  equitable  administration  as 
over  the  particular  action,  can  settle  the  whole. 
And,  therefore,  we  must  accede  to  the  applica- 
tion. 

Mr.  Justice  Brett  said, — ^I  am  of  the  same 
opinion.  Ithinkthat  the  meaningof  the  Supreme 
Court  of  Judicature  Acts  is  that  there  shall  not 
be  concurrent  suits  in  different  Divisions  on  the 
same  subject  of  dispute.    And  I  think  that  the 
reason  applies  where  the  dispute  in  one  Division 
is  only  a  part  of  the  subject  of  dispute  in  the 
other.    Here  there  is  in  the  Chancery  Division 
a  suit  for  the  administration  of  an  estate,  and 
in  the  suit  several  questions  may  arise,  and, 
among  others,  it  is  suggested  that  one  of  the 
executors  has  wasted  assets ;  and  if  he  has,  he 
will  have  to  make  good  the  moneys  wasted, 
and  when  that  is  settled,  there  wiU  be  an  ad- 
muustration  of  the  assets  among  the  creditors. 
There  may  be  many  disputes  as  to  these  claims, 
and,  among  others,  as  to  the  creditor  suing  in 
this  action,  and  who  is  claiming  to  be  a  creditor. 
His  claim  may  or  may  not  be  disputed.     If  it 
is  disputed,  it  can  be  determined  there  as  it 
could  be  decided  here ;  and  that  being  so,  there 
are  concurrent  suits  on  the  same  subject ;  and, 
inasmuch  as  the  Chancery  suit  is  the  longer  and 
the  more  comprehensive,  it  seems  to  me  to  be 
the  meaning  of  the  Supreme  Court  of  Judicature 
Acfas  that  we  should  not  allow  a  lesser  suit 
practically  to  determine  part  of  the  subject 
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matter  of  a  moro  cinrajireliensive  suit  to  go  on. 
}iei«,  when,  if  it  does  go  on  here,  it  mtist  after-'' 
wards  go  there  to  lin  finally  determined.  Thei*- 
fore,  it  seems  to  me  that  the  very  meaning  of! 
the  Supreme  Coiixt  of  Judicature  Acts  is,  tlu4_ 
if  part  of  the  maftor  is  mode  the  subject  of  t- 
suit  here,  it  oiiplit  to  he  ti-ansferred  to  thit' 
Division  in  whic-li  there  is  a  suit  eomprising  th» 
whole.  It  hae  \iwn  argued  that  the  Court  <4 
Chancery  would  not  have  stayed  the  action  it^ 
this  stage,  bat  it  does  not  appear  to  me  that  thi 
power  of  transfer  is  limited  to  cases  where  ths 
suit  to  be  transffrrcd  could  have  heen  stayed. 
It  soma  to  me  that  under  the  Supreme  Conit 
of  Judicature  Ads  there  is  another  and  u 
additional  power  to  transfer  suits,  and  that  in 
tiiis  eaae  for  these  i-ciisoua  wo  ought  to  exerds* ' 
the  power.  ' 

Mr.  Justice  (ivAiN — I  am  of  the  same' 
opinion.  The  only  objection  made  to  the  ordaf  I 
for  transfer  has  been  Batisfactorily  answered  by! 
my  Brother  Brktt.  The  Court  of  Chaneer^i 
used  to  stay  actions  on  a  decree  for  admiuistrik  ■ 
tion  being  ohtaiui.d,  ltc-e;iuse  it  was  deemed  Uut' 
the  decree  wae  for  the  benefit  of  the  particolu^ 
creditor  in  oomninn  with  all  the  other  crediton.J 
The  question  is,  ivlidhcr,  when  for  somereasea] 
a  decree  has  not  Ijwii  obtained,  the  party  hit) 
not  an  additional  n'lnedy  by  meausof  atranafafj 
of  the  action  to  tlie  (Ihonccry  Division  when' 
theadnunistrationsuit  is  pending;  anditseemi^ 
to  me  that  it  is  so,  because  in  the  Chancei/j 
suit  the  same  investigation  may  be  made  as  is' 
the  Oommon  Law  action,  whereas  the  lattvi 
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aoiaon  is  confined  to  the  olaim  of  the  partioular 
creditor.  So  soon  as  we  can  see  that  the 
litigation  in  -Chancery  will  cover  and  include 
the  litigation  in  the  Common  Law  action,  the 
spirit  of  the  Supreme  Court  of  Judicature  Acts 
requires  that  we  should  exercise  our  power  to 
transfer  the  action  to  the  Chancery  Division,  in 
order  that  the  whole  matter  may  be  deter- 
mined.* 

Order  to  transfer  the  action ;  the  costs  of  the 
application  to  be  costs  in  the  cause.* 


t 
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Queen's  Bench  Diyisiok. 

(Before  Sm  A.  Gockbukn,  C.  J.,  aad  Quaix,  J.,  and 

Pollock,  B.) 

ApHl  nth,  1876. 
COODE  V.   HARRISON. 

This  was  an  application  to  transfer  an  action  Where  a,  jb. 
commenced  in  the  Exchequer  Division  to  the  f  ^wJT'''' 
Chancery  Division.    In  December,   1875,  an  «"*  affaimt 
action  was  commenced  in  the  Chancery  Division  aiicUa  contrac' 
by  Harrison  against  Fearce,  to  set  aside,  on  the  ^^^  f **  wfe  «/ 

1     »   »        ■■  n         t  in       a  *nine,  on  tfte 

ground  of  frauds  a  contract  for  the  sale  of  a  ground  of 
mine,  for  which  £6,000  was  to  be  paid— £1,000  ^i'^f'^^f 
in  cash,  and  £4,000  in  bills— which  had  been  c^..-^-,  o,  D/s 
given.    In  January,  1876,  the  statement  oi^u^htan 
claim  was  filed  in  that  action,  and  in  February  ^^^  affatnst 

,  T      T  •■■-        ^  A,  B.  tn  the 

the  statement  of  defence.  In  January,  Messrs.  Queen' t  Bench 
Coode,  who  are  bankers  and  solicitors,  and  who  ^f]^Sh7f 
were  the  solicitors  of  t^earce  in  the  Chancery  Bsehange 
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Vfhich  A.  B, 
hadgwmto 
C.  2>.  in  part 
payment  of  the 
contract  price, 
the  Queen* 8 
Bench  Diwieion 
refuted  to  order 
the  action  in 
that  Divieion 
to  be  tranS' 
ferred  to  the 
Chancery 
Divieion,  £,  F. 
and  Q.  H, 
having  made 
an  affidavit 
that  they  took 
the  Bill  from 
C.  D.y  their 
client,  without 
fraud,  four 
months  before 
the  Chancery 
euit. 


suit,  commenced  an  action  against  Harrison  in 
the  Exchequer  Division  on  one  of  the  bills  given 
by  him  to  Fearce.    An  application  was  made 
to  a  Judge  at  chambers  early  in  Haich  to 
transfer  the  action  to  the  Chancery  Division, 
but  the  learned  Judge,  Mr.  Baron  Pollock,  de- 
clined to  make  the  order,  and  from  this  decision 
Harrison,  the  plaintiff  in  Chancery,  now  desired 
to  appeal.     In  the  meantime,  he  having,  by 
means  of  the  action,  found  that  the  Messrs. 
Coode  were  the  holders  of  the  bill,  he  made 
them  parties  to  the  Chancery  suit,  alleging  that 
they  had  taken  the  bill  from  their  client,  Pearoe, 
with  notice  of  the  fraud.     They,  on  the  other 
hand,  made  an  affidavit  that  they  took  it  in 
July,  1875,  i.e.y  four  months  before  the  suit, 
and  without  any  notice  of  the  fraud. 

Humphrey  (of  the  Chancery  Bar)  appeared 
for  the  plaintiff  in  the  Chancery  action,  the 
defendant  in  the  action  in  the  Exchequer  Divi- 
sion, in  support  of  an  application  to  transfer 
the  action  in  the  Exchequer  Division  to  the 
Chancery  Division,  and  urged  that  it  was  en- 
tirely contrary  to  the  policy  of  the  Supreme 
Court  of  Judicature  Acts  to   allow    different 
actions  for  the  same  cause.     The  question  was 
as  to  the  bills ;  and  here  the  plaintiffs  in  the 
action  in  the  Exchequer  Division  were  made 
parties  to  the  Chancery   action.     [The  Lord 
Chief  Justice. — But,  why  should  they  be  made 
parties  to  the  Chancery  action  ?]     If  it  could 
be  shown  that  they  had  notice  of  the  fraud,  the 
plaintiff  in  the  Chancery  action  would  be  en- 
titled to  have  the  bill  delivered  up.     It  was 


iB?  K.  .  J  1  1 


BEFOBTS  OF  GASBS. 


103 


impossible  to  make  the  Meaard.  Goode  parties 

to  the  Ghanoery  aotioa  before  it  was  known 

thatthej  held  the  bill,  and  then  they  were 

made  paitieB.     There  were  three  other  bills 

outstanding,  the  holders  of  each  of  whioh  oould 

be  equally  made  parties  to  the  Ghanoery  action, 

but  each  of  whom  might  bring  separate  actions, 

80  that  there  might  be  four  different  actions 

besides  the  Ghanoery  action,  all  arising  out  of 

the  same  transaction.    Surely  this  would  hardly 

be  oanying  out  the  policy  of  subsection  (7)  of 

section  26  of  the  Supreme  Court  of  Judicature 

Act,  1873,  the  object  of  whioh  was  to  prevent 

multiplicity  of  suits.   [The  Lobd  Ghief  Justice 

observed  that  there  was  an  aflSdavit  that  the 

pl^tiffis  in  the  Exchequer  action  took  the  biU 

before  the  Chancery  action  and  without  notice 

of  the  fraud.]     This  was  the  very  question  to 

be  determined  in  the  Chancery  action,,  and  it 

could  not  be  tried  on  affidavits.     It  must  be 

assumed  that  each  Division  of  the  Court  was 

competent  to  administer  its  jurisdiction,  and 

here  the  Supreme  Court  of  Judicature  Acts  gave 

the  plaintiff  his  option  as  to  the  Division  in 

which  he  would  bring  his  action,    and   the 

plaintiff  in  the  Exchequer  action  was  made  a 

party  to  the  Ghanceiy  action.     [The  Lord 

Chief  Justice  said  the  power  in  one  Division 

to  transfer  eauaes  to  another  was  discretionary, 

and  the  discretion  could  not  be  exerdsed  except 

upon  a  knowledge  of  the  nature  of  the  case  to 

be  derived  by  affidavits,  and  what  answer  was 

there  to  the  affidavit  of  the  plaintifib  in  the  Ex- 

diequer  action  that  they  took  the  bill  without 
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notice  P]  The  answer  must  depend  on  the  exami-  I 
nation  of  the  patties  in  the  Chancery  action,  and,  ^ 
as  it  stood,  there  wasthe  suspicious  eircunutance  | 
that  the  plainti&  were  the  solicitors  of  Pearoe.  i 
Bat  the  case  oould  not  bo  tried  on  affidavit.  If 
this  ooiirse  oould  prevail  then  a  party  sued  in  ' 
Equity  oould  easily  divert  the  jurisdiction  bj  , 
indorsing  tho  bills  in  oontroverey.  Before  tlie  ■ 
Supreme  Court  of  Judicature  Act  cases  of  tlm  I 
kind  were  peculiarly  witliiu  tlio  jurisdiction  of 
Equity,  and  Courts  of  Equity  would  stay  by 
injunction  actions  on  tho  bills  which  were  the 
Bubjeots  of  the  suits  in  Equity,  and  it  was  never 
intended,  surely,  to  multiply  suits  unnecessarily 
in  such  oases.  ' 

Lumley  Smith,  on  behalf  of  the  plaintiff  in  - 
the  action  in  the  Ezohequor  Division,  opposed ' 
the  application.  The  Cnmt  of  Chanwry  would  ^ 
probably  think  the  case  fit  for  a  jury,  and  three ; 
of  the  Chancery  Judges  had  lately  dwided  thati 
they  could  not  try  oases  with  jurios  under  t 
Supreme  Court  of  Judicature  Acts,  and  that  si 
cases  must, therefore, be  sent  to  thn  Common  LaV, 
Diviiionfl  to  bo  tried,  [The  TiOrd  Chief  Jcsrid.' 
— Probably  the  Chanoory  Judges  will  reconsid*- 
their  determination  when  they  find  that  ths 
Judges  of  the  Common  Law  Divisions  will  not 
try  such  oases.  They  may,  if  they  please,  trans- 
fer cases  entirely  to  the  Common  Law  Divisions, 
but  they  oannot  send  them  there  merely  for  the 
purpose  of  trial.  Tlic_\'  must  try  their  own 
cases.}  The  case  might  be  tried  in  Chancety 
by  a  Vioe-Chanoellor  without  a  jury ;  and  why 
should  not  the  action  be  tried  in  the  Common 


thsti 
r  th»| 

:eu<^ 
.La J 


KEPORTS  OF  CASES. 


105 


Law  Division  where  it  was  commenced  P  [The 
LoBD  Chief  JuerricE. — Because  in  the  Common 
Law  Division  the  whole  matter  cannot  be  dis* 
posed  of,  whereas  in  the  Chancery  Division  it 
can.  The  Common  Law  Division  can  only 
dispose  of  the  €u;tion  on  the  bill ;  the  Chancery 
Division  can  deal  with  the  whole.]  The  plain- 
ti&  in  the  action  in  the  Exchequer  Division 
took  the  bill  before  the  Chancery  action,  and 
without  notice,  and  therefcH'e  their  claim  on 
the  bill  was  quite  distinct  from  the  suit  in 
Equity. 

The  Lord  Chief  Justice  said  the  power  to 
tnmsfer  an  action  was  discretionary,  to  be  ex- 
ercised on  all  the  facts,  to  be  ascertained  by 
affidavits,  and  with  a  view  to  convenience  and 
expediency.  Here  the  positive  affidavit  of  the 
plainti£&  in  the  action  on  the  bill  was  not  con- 
tradicted or  disproved,  and  their  case  was  a 
clear  case  at  Common  Law,  which  could  be 
tried  in  the  action ;  and  there  was,  therefore, 
no  sufficient  reason  for  transferring  it  to  the 
Chancery  Division. 

Mr.  Justice  Quain  concurred,  saying  that 
on  the  merits  of  the  case  it  appeared  quite  fit 
to  be  tried  at  Common  Law. 

Mr.  Baron  Pollock  concurred. 

Application  dismissed,  with  costs.* 

•  TimM,  Wednesday,  April  12th»  1876. 
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Midland  Oiecuit,  Warwick.  j 

Civil  Court.  I 

(Before  Mr.  Justice  Pillo,  without  »  Jury.)         | 
Augiut  Znl,   1876.  ' 

BANKART   r.    IIADDOST. 

This  was  an  action  for  niouej  due. 

J.  C.Lawretue  and  Siiuics  Chamberlaynt  wtM 
fiir  the  plaintiff;  Melior,  Q.C.,  and  Dugdalt,  tor 
the  defendants. 

The  plaintiff  was  the  public  officer  of  tbe 
I«icester8hire  Bankiiif;  Compttny,  aod  the 
defendants  the  surviving  jiartiier  of  a  firm  ol 
builders,  and  the  executor  of  tlie  decease-] 
partner.   The  surviving  |iitrtner  had  absoonded 

Mr.  Justice  Field  ruled  that  the  aotion  a; 
against  the  ezeontoroftlmdtioeafied  partner  was 
in  substance,  an  action  for  arliniui&tration,  whi<J 
ought  to  be  tried  in  tliu  Ohfuicery  UivisioD 
His  Lordship  considered  that,  haWug  power  t 
do  complete  justice  in  tivory  cause,  ho  ought  t 
give  every  assistance  to  the  suitors,  both  ita  t 
amending  their  pleadings  aud  ordering  propt 
transfers. 

The  following  order  waB  made : — "  Ti 
plaintiff  to  be  at  Uberty  to  amend  his  statemet 
of  claim  as  he  might  b<<  udvisud,  bo  as  to  moli 
a  claim  on  behalf  of  liiiusolf  aud  all  ot1i< 
creditors,  and  to  ameml  Iho  jirayor  for  reh' 
accordingly.  The  action  to  bo  transferred  i 
the  Master  of  the  Rolls,  subject  to  the  approv; 
of  the  President  of  tlm  Division,  The  cos 
of  the  aotion  up  to  the  proi-iiut  time,  and  thn 
to  be  occasioned  by  amendment,  to  be  in  t! 
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discietion  of  the  Master  of  the  Rolls,  if  he 
pleases  to  exaroiae  it;  if  not,  to  be  disposed  of 
by  Mr.  Justioe  Eirld,  or  some  other  Judge  of' 
the  Qaeen's  Bench  Division.^ 


SECTION  39. 

(Powers  qf  a  Judge  at  Chambers  preserved,^ 
Exchequer  Division. 

(Before  Kelly,  C.B.  Ampslbtt,  B.,  and  Huddleston,  B.) 

February  2^th,  1876. 

HILLMAN  AND  ANOTHER  V.  MAUfHEW. 

Writ  issued  in  the  Exchequer  Division.  Any  Judge  »/ 

The  statement  of    claim  alleged  that  the  ^^^^«^^J^_ 
action  was  brought  to  recover  possession  oimonPieasyOi- 
land  and  buildings  in  Norfolk ;  and  that  the  ^^u^f 
defendant    had  improperly,  and  against  the^^^v^Cbwr/ 
plaintifis'  will,  obtained  possession.    The  state-  ^^ttiny  *at' 
ment  of  defence  aUeged  that  the  plaintiflfs  had  <^^»^'y  ^^«* 

"  ,  *  power  (With 

agreed  in  writing  under  their  hand  to  grant  a  the  eonmu  of 
lease  to  the  defendant,  and  that  he  had  entered  ^^''f/*^*'^ 
under  that  agreement ;  and,  by  way  of  counter-  tramfer  an 
daim,  claimed  to  have  the  agreement  specifically  ^th^i^l 
performed,  and  for  this  purpose  to  have  the  -^<?»«*»  ^-^'»- 
action  transferred  to  the  Chancery  Division.       Exchequel- 
Upon  a  summons  at  chambers  Lindley,  J.,  f}^^^  ^^ 
after  hearing  the  parties,  made  an  order,  with  Division,  au 
the  consent  pf  the  Lord  ChanceUor  as  President  *^^j^^  ^j 
of  the  Chanoery  Division,  to  transfer  the  action  the  Division 
from  the  Exchequer  Division  to  the  Chancery  {;;n.Ti^^t 

Division  (Master  of  the  RoUs).  transferred. 

The  ooirespondence  relating  to  the  proposed 
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lease  whioh  had  passed  between  the  pl^ntiffi 
and  defondant  was  produced  during  the  argu- 
ment and  ahewn  to  the  Court.  ' 

McClt/mont,  ioT  the  plaintiffs,  moved  tow- 
acind  the  order  of  Lindley,  J.,  and  relied  upon 
Bootion  11  of  the  Supreme  Court  of  Judicatun 
Act,  1873,  and  Order  LI.,  Eule  2,  of  tin 
Act  of  1875,  which  confine  the  right  to  tranafs 
an  action  to  "any  Judge  of  the  Division  to] 
which  the  action  is  assigned."  He  cited  Canntt^ 
V.  Morgan  (Vol.  I.,  Court  Cases,  154).  I 

Morton  Smith  relied  upon  section  29  of  Uifc 

Supremo  Court  of  Judicature  Act,  1873.  I 

Cur.  adv.  vulf,        ' 

Feb.  29. — Their  Lordships  having  taken  tinH 
to  consider,  the  judgment  of  Kelly,  C.B.,  aol 
AuFHLETT,  B.,  was  read  by 

Amphi,btt,B. — This  wasamotion  to  discharge 
an  order,  made  by  Mr.  Justice  Lisdlet  at 
ohamhers,  for  transferring  this  action  from  the 
Exchequer  Division  to  the  Cliancerv'  Diviaioit 
of  the  High  Court  of  Justice,  and  two  objections 
were  made  to  the  order ;  ono  that  Mr.  Justice 
LiHULEYhad  no  jurisdiction,  and  the  other  that 
the  facts  did  not  justify  the  transfer.  I  will 
first  consider  the  objection  to  the  jurisdiction. 
The  anthority  to  transfer  aptions  from  one 
Division  to  another  is  given  by  the  36th  eection 
of  the  Supreme  *  'ourt  of  Judicature  Act,  1873, 
hut  subject  to  the  Eules  of  Court;  and  bj 
Order  LI.,  Bnle  2,  which  is  the  Hule  applioabk 
to  the  present  cnse,  the  order  for  transfer  is  k 
he  made  "  by  the  Court  or  any  Judge  of  tb* 
Division  to  which  the  action  is  assigned ; "  and 
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it  is  objected  that  Mr.  Justice  Ltndley,  not 
being  a  Judge  of  the  Exchequer  Division,  had 
no  jurisdiction  to  make  the  order.  I  am  of 
opinion^  however,  that  there  are  two  sufficient 
answers  to  this  objection.  First,  by  the  31st 
section  of  the  Act  of  1873,  any  Judge  may 
sit  for  any  other  Judge  of  a  different  Division 
from  his  own,  and  by  necessary  inference  from 
Order  UV.,  E*ule  2,  which  excepts  the  transfer 
of  actions  from  one  Division  to  another  from 
the  jurisdiction  of  the  Masters,  it  appears  that 
orders  for  transfers  may  be  made  by  a  Judge 
at  chambers,  and,  in  my  opinion,  such  Judge 
in  making  the  order  ought  to  be  considered  to 
be  acting  therein  as  a  Judge  of  the  Division 
to  which  the  action  belonged.  This  is  conform- 
able to  the  practice  which  has  existed  for  many 
years  at  chambers,  and  any  change  in  that 
respect  would  be  attended  with  very  great 
inconvenience.  But,  secondly^  I  think  that  the 
39th  section  of  the  Act  of  1873  expressly  con- 
fers upon  the  Judge  at  chambers  such  a  power, 
for  it  is  thereby  enacted  that  "  any  Judge  of 
the  High  Court  of  Justice  liiay,  subject  to  any 
Bules  of  Court,  exercise  in  Court  or  at  chambers 
aU  or  any  part  of  the  jurisdiction  by  the  Act 
vested  in  the  said  High  Court,  in  all  such  causes 
and  matters,  and  in  all  such  proceedings  in  any 
causes  or  matters  as  before  the  passing  of  the 
Act  might  have  been  heard  at  chambers  by  a 
single  Judge  of  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said 
High  Court,  or  as  may  be  directed  or  authorised 
to  be  so  heard  by  any  Bules  of  Court  to  be 
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hereafter  made;''  and  I  think  that  reading 
that  section  and  Order  LI.,  Bule  2,  together, 
the  jniifldiotion  given  by  the  Order  to  a  single 
Judge  of  the  Division  to  which  the  action  is 
assigned,  may  be  exercised  at  chambers  hj 
any  Judge  of  the  High  Court  who  may  happen 
to  be  sitting  there.     In  my  opinion,  therefore, 
the  objection  to  the  jurisdiction  of  Mr.  Justice 
LiNDLET,  to  order  the  transfer,  fails.    Thirdlji 
as  to  the  propriety  of  the  transfer  in  this  casez^ 
On  the  facts  I  think  it  perfectly  clear  that  the 
order  was  right.     The  claim  is  simply  an  eject- 
ment to  recover  possession  of  premises,  upon 
which  the  defendant  is  alleged  to  have  im- 
properly entered.     The  counterclaim  does  not 
allege  any  legal  title  in  the  defendant,  but  sets 
up  an  agreement  for  a  lease  from  the  plaintiffi 
to  him,  and  asks  for  a  specific  performance. 
Now,  the  specific  performance  of    contracts, 
including  contracts  for  leases,  is  one  of  the 
actions  specially  assigned    to  the    Chancery 
Division;  and  if  it  had  been  otherwise,  firom 
the  machinery  at  the  disposal  of  that  Division, 
such  actions  would  be  more  conveniently  dis- 
posed of  there.    The  plaintiff  would,  of  course, 
recover  in  the  action  of  ejectment,  as  he  has  legal 
'  title.  No  trial  is  therefore  wanted  in  that  respect 
If,  after  the  transfer  to  the  Chancery  Division, 
the  defendant  makes  out  his  title  to  a  specnfic 
performance,  the  plaintiff  will  be  ordered  to 
grant  the  lease.  If,  on  the  contrary,  the  defend- 
ant fails,  he  will  be  ordered  to  give  up  possession 
to  the  plaintiff  with  such  compensation  as  the 
circumstances  of  the  case  may  require. 
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A  oomplaint  was  made  that  Mr.  Justice 
LiNDLET  did  not  require  the  defendant  to 
Teiifj  the  truth  of  his  claim ;  but  the  fact  was 
he  was  never  asked  to  do  so,  and  it  was  not,  as 
I  onderstand,  contended  before  him  that  there 
was  no  question  to  try,  although  a  question  to 
fay  was  all  that  was  necessary  to  authorize  and 
require  the  transfer.  However,  that  defect,  if 
it  was  one,  was  cured  before  us  by  the  pro- 
duction of  the  correspondence  between  the 
parties  and  an  affidavit  of  the  plaintiff,  which 
established  beyond  all  possible  doubt  that  there 
is  a  very  serious  question  to  try,  and  one  which 
would  under  the  old  practice  have  entitled  the 
defendant  in  a  bill  for  specific  performance  to 
an  injunction  to  restrain  the  action  of  ejectment. 

I  have  looked  at  the  cases  handed  us  by  the 
plaintiff's  Counsel  since  the  argument,  but  they 
all  go  to  the  merits,  with  which  we  have  now 
nothing  to  do,  but  which  will  be  determined 
hereafter  at  the  hearing. 

I  am  authorized  to  say  that  the  Lord  Ohief 
Baron  concurs  in  this  judgment  so  for  as  it 
relates  to  the  propriety  of  the  transfer  on  the 
fSu^;  but  he  entertains  some  doubt  on  the 
question  of  jurisdiction,  though  not  sufficient  to 
induce  him  to  depart  from  the  opii^on  in  that 
respect  of  my  Brother  Huddleston  and  my- 
self. 

HxTBDLESTON,  B. — ^I  agree  that  this  cause 
should  be  transferred  to  the  Chancery  Division, 
because  I  think  we  cannot  satisfiEtctorily  dispose 
of  it  here.  The  question,  however,  to  be  con- 
mdered  is  whether  a  Judge  of  the  Cominon 
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Fleas  Division  sitting  at  chambers  has  the  power 
to  transfer  an  action  in  the  Exchequer  Division 
to  the  Chancery  Division. 

I  quite  agree  with  the  interpretation  put 
upon  the  Supreme  Court  of  Judicature  Acts  by 
my  Brother  Amphlett,  and  for  the  reasons 
stated  by  him,  which  I  will  not  repeat. 

But  independently  of  the  Supreme  Court  of 
Judicature  Acts,  I  am  of  opinion  that,  by  the 
joint  operation  of  the  Acts  of  11  Geo.  4  &  1  Will. 
4,  c.  70,  s.  4,  and  1  «&  2  Vict.  c.  45,  s.  1,  a  Judge 
at  chambers  of  any  Court  has  power  to  deal 
with  any  matter  which  by  statute  is  to  be  dealt 
with  by  a  Judge   of   any   particular    CoTirt. 
There    have    been  two  decisions  upon  these 
statutes    which    I    think    confirm  my    view: 
Owens  V.  Woosnam,  L.R.,  3  Q.  B.,  469 ;   and 
Palmer  v.  The  Justice  Insurance  Company^  6  E. 
&  B.,  1015,  1018.   It  was  urged  that  the  pro- 
visions of  the   Supreme  Court   of   Judicature 
Acts  cannot  apply  to  these  statutes ;  but  both 
the  statutes  I  have    cited  were   passed  long 
before  the  statute  7  &  8  Vict,  c,  110,  s.  68,  and 
yet  they  were  held  to  apply  in  Palmer  \,  The 
Justice  Insurance  Company.      In  the  case  of 
Owens  V.   Woosnam,  Lord  Chief  Justice  Cock- 
burn  said,  "As  to  the  jurisdiction  of  my  Brother 
WiLLES  to   make   the   order,  it  is  said  that 
section  10  of  the  30  &  31  Vict.  c.  142  intended 
to  confine  the  jurisdiction  to  a  Judge  of  the 
particular  Court  in  which  the  action  is  brought, 
and  though  my  Brother  Willes  was  sitting  and 
acting  as  a  Judge  of  this  Court,  yet,  not  being 
a  Judge  of  this  Court,  he  had  no  jurisdiction. 
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I  think  we  must  assume  the  Legislature  to  have 
made  this  enactment  with  the  knowledge  of 
the  previous  statutes  of  11  Geo.  4  &  1  Will. 
4, 0. 70,  ajid  1  &  2  Vict.  c.  45,  and  it  would  be 
extremely  inoonvenient  to  put  the  narrow  con- 
struotion  on  the  section  contended  for  on  be- 
half of  the  plaintiff.  The  Judge  of  any  of  the 
Courts  when  sitting  as  a  Judge  of  a  particular 
Court  is  de  facto  a  Judge  of  that  Court."  And 
Ifr.  Justice  Blackburn  said  that  "  by  two 
statutes  a  Judge  of  any  of  the  Superior  Courts 
may  act  as  the  Judge  of  either  of  the  other 
Courts ;  and  the  Legislature  must  be  taken  to 
have  meant  by  *  a  Judge  of  the  Court  in  which 
the  action  is  brought/  a  Judge  sitting  at 
chambers  and  acting  for  that  Court."  That 
reasoning  is  equally  applicable  to  the  case  now 
under  our  consideration. 

I  think,  therefore,  that  under  section  39  of 
the  Supreme  Court  of  Judicature  Act,  1873, 
Mr.  Justice  Lindley  had  power  to  make  this 
order,  but  at  all  events  under  the  11  Geo.  4  & 
1  WilL  4,  c.  70,  and  1  &  2  Vict.  c.  45,  s.  1,  he 
certainly  had  that  power. 

Motion  refused.* 


•  L.  B.,  1  Ex.,  132;  45  L.  J.  (Ex.),  334;  W.  N., 
1876,  p.  98  ;  34  L.  T.,  '256 ;  24  W.  R.,  436 ;  11  N.  C,  64  ; 
T\mM»^  Wednesday,  March  Ist,  1876.  See,  alao,  under 
Mctions  31,  34,  and  36,  tupra. 
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SECTION  45.  I 

{Divisional    Court    of  Appeal   from  InffTiw 
Courts.)*  I 

Queen's  Bench  Division. 

(Before  BulCKB^.'a^-,  Field,  and  Qi'aik,  JJ.) 
Mav&th,  1S76. 

■    ELLEESHAW  AND    OTBBRS,  JUSTICES  OY  IXtf 
BOROUGH    OF  LEEDS. 

£j:  Parte  LONGBOTTOM. 

Wills,   Q.C.,  moTGd  for  a  rule  calling  njWl 


•  Thp  DiviidoDttl  Court  contemplated  by  section  <6  of  ttx 
Supremo  Court  of  Judieaturu  Act,  IHT3.  for  the  bearing;  of 
appeals  from  Petty  or  Quarter  SeseionB,  from  a  Countt 
Coort,  or  from  any  other  Infarior  Court,  hu  new  b«n 
conbtituted.  Tiio  Juiiges  are  Mr.  Justice  Htjd,  Mr.  Jiatii* 
Grove,  and  Mr.  Baron  ClesiBby.  By  the  Game  Boctionitl* 
exacted  tliat  Ihc  judgment  of  tiie  Court  shall  be  finU.  unltx^ 
fpoi^  leave  be  given  to  appeal  by  sueb  Divisional  Court. 

The  ordor  as  to  the  liajs  of  Bittings  of  the  now  Conit  a 
01  follows  : — 

"  A  Divisional  Court  of  the  High  Court  of  Justice,  co"' 
atituted  under  Bcction  45  of  the  Judicature  Act,  18T5.  Til 
ait  to  hear  and  determino  any  appeals  vithiii  the  meuun) 
of  that  section  on  the  following  days;  viz.,  Thursdi*" 
Januarys?;  Friday,  January  28 ;  and  Saturday,  Janoar 
2D  J  and  on  every  Thursday,  Friday,  wi.  Saturday  b  e«iJ 
suceeedina;  week  uutil  further  notice." 

The  ordorH  as  to  the  prelimjnarios  of  hearing,  the  dqiou 
of  documentB,  &c.,  are  the  following  : — 

"  It  is  ordered  that  all  eases  of  appeals  from  Fetty  n 
Quarter  Sesaiona,  County  Courts,  or  other  Inforior  Court: 
under  section  45  of  the  Supreme  Court  of  Judicature  Ac 
1873,  intended  tobe  heard  and  determined  in  any  one  of  tt 
Bcoond,  third,  or  fourth  Divisions  of  the  High  Court  i 
Justice,  be  lodged  and  filed  in.  the  Crown  Office,  (Jiieen 
Bench  Division. 

"  Itia  further  ordered  that  in  each  eas«  three  paper bwl 
bo  lodged  by  the  appellant  with  the  Clerks  of  the  Judp 
bcleetod  under  Hulo  16  of  Itnles  of  Docembcr.  197S,  at  il 
Judgca'  Chambers  in  Bolls  Gardens,  Chancery  IdAe,  f° 
clear  days  before  the  day  appointed  for  the  hearing."  {li 
Journal.  Saturday,  January  39th,  1876.) 
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and  sign  a  case  for  the  apinion  of  the  Court,  Juttim$  $• 
under  20  &  21  Viot.  c.  43,  and  the  question  '^^ 
arose  whether  the  application  was  an  appeal '^^^^^^^ 
which  ought  to  be  made  to  the  Divisional  Court  20  ^  21  v*et. 
of  Appeal  from  Inferior  Courts,  and  not  to  this  ^-  *^  '^^^ 

y,^   .  .  '  oenuMUtothe 

JJlYiaaoii.  Quern' $£enek 

The  Court  thought  that  the  appUoation  was  ^rtH^""^ 
not  an  appeal  within  36  &  37  Viot.  c.  36,  s.  45,  DwiMionai 
and  that  it  was  properly  made  to  this  Division  Appe^from 
of  the  Hifirh  Court.  inferior 

Section  5  of  the  20  &  21  Vict.  c.  43,  directs 
that  the  application  shall  he  made  to  ^'the 
Court  of  Queen's  Bench ;  "  and  by  section  84 
of  the  Supreme  Court  of  Judicature  Act,  1873, 
"  there  shall  be  assigned  to  the  Queen's  Bench 
Division  all  matters  which  would  have  been 
Within  the  exclusive  jurisdiction  of  the  Court  of 
Queen's  Bench,"  if  that  '^  Act  had  not  passed."^ 


SECTION  49. 

{OrderB  a$  to  Costs  which  by  law  are  left  to  the 
discretion  of  the  Court,  are  not  appealable 
without  the  leave  of  the  Court  making  them,) 

Court  op  Appeal. 

(Before  Jambs,  Mxllish,  and  Bagoallat,  L.JJ.} 

March  22nd,  1876. 

"WITT  V,   CORCORAN, 

This  was  an  appeal  from  an  interlocutory  ^n  appeal  lie* 

.   -     ,      T>  T7  n  without  leare 

order  made  by  X>A00N,   V  .Vj.  from  an  order 

The  pVfnfiff!,  who  was  formerly  iu  partnership  ^f  ^^  ^*9^ , 

*  ;  ,     ,       1  '    1         i  1      Court  that  the 

with  the  defendant,  but  who  now  carried  on  the  court  being  of 
busmess  under  the  style  of  "  Bryan,  Corcoran,  g^^'f^'^ 
Witt  &  Co,,''  had  obtained  an  order  for  an  in-  committed  a 

» li.  K.,  1  a  B.  Div.,  481 ;  W.  N.,  1876,  p.  168. 
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hreaeh  of  an  junction  restraining  the  defendant  from  holding 
^the  Court,  and  himself  out  to  the  pubUo  as  carrying  on  the 
piaintif  bff  hts  original  business  of  Corcoran  &  Co.,  which  he 
preuing  to  had  sold  to  the  plaintiff  with  the  good-will  and 
'^^jJt^  *^®  ^g*^*  to  use  the  trade  name  of  Corcoran  4 
doth  not  think  Co.  and  the  trade  marks  of  the  original  finn, 
{td^^^pT^  and  from  soliciting  business  from  former  cus- 
that  defendant  tomers  of  the  firm,  or  opening  letters  intended 

iio  pay  the  .      ^ 

roete  of  this     tor  tne  farm. 

motion,  the  Qn  November  12,  1875,  the  plaintiff  moved 

urderforthe  .  '  *  .     »  r^ 

payment  of     to  commit  the  defendant  for  contempt  of  Court, 
modern  the^  ^^^  breach  of  the  injimction  in  having  opened  a 
rrernee  of  any  letter  fipom  Hussia,  which  Contained  an  order 
-  diecretiour  intended  for  the  plaintiff's  firm,  and  also  in 
having  issued  certain  circulars  and  trade  ad- 
vertisements.    The  defendant  denied  thattbe 
injunction  had  been  broken. 

The  plaintiff  not  pressing  for  a  committal  of 
the  defendanti  Bacon,  V.C,  made  the  following 
order: — "  The  Court,  being  of  opinion  that  the 
defendant  has  committed  a  breach  of  the  injunc- 
tion, and  the  plaintiff,  by  his  Coimsel,  not  press- 
ing to  commit  the  defendant,  this  Court  doth  not 
think  fit  to  make  any  order  on  the  motion,  except 
that  the  defendant  do  pay  the  plaintiff's  cost 
of  the  application." 

The  defendant  appealed  from  this  order, 
without  leave  from  the  Vice-Chancellor. 

Kaj/,  Q.C,  for  the  respondents,  raised  a  pre- 
liminary objection  to  the  hearing  of  the  appeal, 
that  it  was  an  appeal  frbm  an  order  for  the 
payment  of  costs,  and  as  such  was  absolutely 
prohibited  by  section  49  of  the  Supreme  Court 
of  Judicature  Act,  1873,  unless  the  leave  of  the 
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Judge  had  been  previously  obtained.  The 
only  order  was  that  the  defendant  should  pay 
the  costs  of  the  motion.  In  Hope  y.  Carnegie^ 
L.  B.,  4  Ch.,  264,  Lord  Justice  Gtiffabd  said 
that  if  there  was  any  case  in  which  an  appeal 
for  costs  only  ought  not  to  be  entertained^it  was 
a  case  of  contempt  where  everything  depended 
on  the  acts  and  conduct  of  the  parties.  Taylor 
V.  Doicletij  L.  E.,  4  Ch,  697,  was  also  cited. 

Sir  ZT.  JackBoriy  Q.C.,  said  that  the  appeal 
was  brought  against  the  decision  that  a  con- 
tempt had  been  committed.  The  defendant 
denied  that  he  had  been  guilty  of  any  breach 
of  the  injunction,  and  on  the  evidence  the  Vice- 
Chancellor  had  come  to  a  contrary  conclusion  ; 
it  could  not  make  any  difference  that  no  actual 
order  to  commit  had  been  made. 

James,  L.  J.,  said  that  this  clearly  was  not 
an  appeal  for  costs  only.  The  order  for  the 
payment  of  costs  was  not  an  order  made  by  the 
Court  in  the  exercise  of  any  discretion.  The 
only  principle  upon  which  the  defendant  could 
have  been  made  to  pay  the  costs  of  the  motion, 
was  that  he  had  been  guilty  of  some  contempt 
of  the  order  of  the  Court.  If  the  Vioe-Chan- 
cellor  had  not  been  of  opinion  that  the  defendant 
had  been  guilty  of  contempt,  he  could  not 
have  ordered  him  to  pay  the  costs  any  more 
than  he  could  have  ordered  a  defendant  to  pay 
the  costs  when  dismissing  a  bill.  It  was,  there- 
fore, not  an  appeal  for  costs  within  the  meaning 
of  the  49th  section  of  the  Supreme  Court  of 
Judicature  Act,  1873,  and  the  objection  alto- 
gether failed. 
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Hellish,  L.J.,  was  of  the  same  opinion. 

Baggallay,  L.J.,  in  conoaning,  observed 
that  the  introduci;or7  words  in  which  the  Vioe- 
Chonoellor  had  expressed  his  opinion  on  the 
merits  of  the  case,  were  really  a  part  of  the 
order,  and  amounted  to  a  decision  that  the  de- 
fendant had  been  guilty  of  a  contempt  of  Court. 
The  defendant  was  clearly  entitled  to  appeal 
from  that  decision.* 


itil 


SECTION  50. 

(Discharging  Orders  made  at  Chambers,) 
High  Court  of  Justice. — Chakcbrt  Division. 

(Before  Sir  C.  Halt.,  V.C.) 
Jtfoy  21th,  1876. 

MURR    v.    COOKE. 

leave  to  appeal     A  Bummons  in  the  action  had  been  dismissed 

otThamherg^  ^7  VicG- Chancellor  Hall  at  chambers,  and  it 

direct  to  the  ^^g  ^q^  desirod  to  appeal  from  the  order  direct 

Appeal  is  not  to  the  Couit  of  Appeal. 

Zh^reaie  Dauney  applied  under  section  50  of  the  Su- 

question  has  prcme  Court  of  Judicature  Act,  1873,  for  leave 

m^ued  before  ^  appeal  from  the  order  without  having  the 

the  Judge  at  gummons  ou  which  the  order  was  made  ad- 

ehamberSfand    .  n  '    i     r>t       a. 

the  order  i/wZ/JOUmed  mto  LOUIT. 

%tates  that  it        Hall,  V.C,  said  that  no  leave  was  necessary 

hat  been  so  '       .       '  i       .        -l 

argued,  under  the  Circumstances,  the  case  havmg  been 

fully  argued  before  him.  Parties  could  appeal 
direct  to  the  Court  of  Appeal  firom  chambers, 
provided  the  matter  had  been  ftilly  argued  at 

•  L.  R.,  2  Ch.  Div.,  69  :  34  L.  T.,  660  ;  24  W.  B.,  601 ; 

W.  N.,  1876, p.  116;  11  N.  C,  77. 
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ber3  before  the  Judge  himaelf,  which  fact 
i  he  stated  in  the  order.  As  this  had  not 
done  in  the  present  case,  it  would  be  cer- 
bj  the  Chief  Clerk,  on  application.* 


SECTIONS  56,  57  &  58. 

(Eefannees.) 

Ohascery    Di-visiOT.-. 

(Betoro  Sir  Geohoe  Jmsei.,  ir.E.) 

Fibruari/  2ilA,   1876. 

THE    BALTIC   COMPAKY   f.  *IMPSON. 

1   interlooutory  order  had  been  made  in  Titjioutr 
action,  which  waa  a   light   and  air  suit,  u^g  Qj^^i  by 
Btraintbe  defendant,  until  the  hearing  ort^\^°/'*' 
er  order,  from  building  so  as  to  obstruct  Act,  1873, 
ilaintiffs'  lieht.     A  number  of  architects,  '■'■*■""'* 
yors,  and  other  -n-itneBses,  had  made  affi-  rtftrtne>,  doe> 
i  on  both  sides,  and  the  cause  had  been  (^(  in  an 
town   for   hearing.     A    motion  was  now  arf"*/i>'"  ob- 
on  the  part  of  a  defendant,  that  a  compe-  tight  and  air, 
and    independent  architect  or    surreyor  ^  "PP""'  >» 
t  be  appointed  to  view  the  premises,  and  (*#  itutancs  of 
he  pUns  for  the  proposed  buildinijs,  and  J^^^™^"' 
lort  thereon  to  the  Court  as  to  the  extent  j»m"iw*  and 
jury  (if  anj')  likely  to  accrue  to  or  beJ^^J'o",^^ 
ned  by  the    plaintifls  as    regarded   the  C*'"*'"'^'^ 
letion   of  light   by   the   erection   of  iha  i^-urp,  if  any, 
^ed  buildings.  'ttZV^^} 

•ton,  oa  behalf  of  one  of  the  defendants,  jV«t<A*o;- 
©d  to  sections  57  and  58  of  the  Supreme  {^  "*"""' 

.  N.,  1876,  p.  193;  24  W.  R.,  750;  34  L.  T.,751. 
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Court  of  Judicature  Act,  1873,  and  to  15  &  16 
Vict.  c.  80,  8.  42;  Kelk  v.  Pearson,  L.  E.,  6 
Oh.,  810 ;  Cartwnght  v.  Last,  Malins,  V.C, 
February  3,  1876. 

Jessel,  M.R.— It  issuggestedthatthis  motion 
is  justified  by  section  57  of  the  Supreme  Court 
of  Judicature  Act,  1873.     I  am  of  opinion, 
however,  that  that  section  is  intended  for  a 
totally  diflferent  purpose.     The  first  part  of  it 
relates  to  an  order  by  consent ;  the  part  of  the 
section  which  gives  a  power  without   consent 
only  applies  to  causes  or  matters  "requiring 
any  prolonged  examination  of  documents,  or 
accounts,  or  any  scientific  or  local  investigation 
which  cannot,  in  the  opinion  of  the  Court  or  a 
Judge,  conveniently  be  made  before  a  Jury  or 
conducted  by  the  Court  through  its  ordinary 
officers."    That  refers,  first,  to  matters  which 
would  have  to  be  tried  before  a  Juiy,  and, 
secondly,  to  matters  which  (in  this  branch  of 
the  Court)  would  be  subjects  for  investigation 
by  the   Chief  Clerk  at  chambers.      In  such 
matters,  then,  "the  Court  or  a  Judge  may  at 
any  time,  on  such  terms  as  may  be  thought 
proper,  order  any  question  or  issue  of  fact,  or 
any  question  of  account  arising  therein,  to  be 
tried  either  before  an  official  referee  *'  or  before 
a  special  referee,  to  be  agreed  on.     From  this, 
as  well  as  from  section  6S,  it  appears  that  the 
decision  of  the  referee  is  to  be  equivalent  to  a 
verdict.     Now,  that  waa  not  the  intention  of 
the  motion  before  me ;  it  is  not  suggested  that 
the  application  is  for  me  to  refer  the  question  in 
the  cause  to  the  surveyor ;  and  if  that  is  not  bo. 
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then  the  present  application  does  not  come 
within  section  57  at  all.  Then,  no  doubt,  the 
Court  is  enabled  by  15  &  16  Vict.  c.  80,  s.  42, 
to  obtain  the  assistance  of  scientific  persons  as 
witnesses;  but  that  power  is  exercised  when 
the  Judge  has  heard  the  cause,  and  so  discovered 
that  he  requires  scientific  assistance.  The 
Supieme  Court  of  Judicature  Act,  1873,  s.  56, 
has  extended  that  power,  so  as  to  enable  the 
Judge  to  make  use  of  scientific  persons  as  asses- 
sors at  the  trial;  a  provision  of  which  the 
Court  of  Appeal  has  taken  advantage  in  obtain- 
ing the  assistance  of  the  Trinity  Masters  in  a 
case  in  which  a  point  of  navigation  was  to  be 
decided.  It  is  plain  that  neither  section  42 
of  15  &  16  Viet,  c.  80,  nor  the  57th  section 
of  the  Supreme  Court  of  Judicature  Act,  1873, 
is  applicable  here.  This  notion  is  altogether 
nusoonceived,  and  I  must  refuse  it  with  costs.* 


.  • 


Chancery  Division. 

(Before  Sir  Geo.  Jzbsel,  M.B.) 
March  2nd  and  Uth,  1876. 

BRODER  i\  SAILLARD. 

This  was  an  action  to  restrain  a  nuisance  to 
the  plaintifiEa'  house,  alleged  to  have  been  occa- 
sioned by  damp  and  noise  from  the  adjoining 
stables  belonging  to  the  defendant.  liVhenit 
came  on  for  hearing,  an  order  was  made 
by  the  Master  of  tbe  Rolls,  with  the 
consent  of  both  parties,  for  the  appoint- 
ment of  a  special  referee  in  the  following  form : 

♦  24  W.  R.,  390;  11  N. C,  56. 


By  consent  of 
the  parties y  a 
special  referee 
was  appointed 
to  inspect 
plaintiff's  and 
defendant's 
premises f  and 
report  to  the 
Court  as  to  an 
alleged 
nuisance f  in 
an  action  in* 
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*tf '^{7  '^  "  ^**  ^*  ^  referred  to  Mr.  Edward  F Anom, 
restraining  it.  of  Laurence  PoTintney  Lane,  in  the  oity  rf 
London,  as  special  referee,  to  survey  and  to 
inspect  plaintifib'  and  defendant's  premises 
respectively,  and  the  premises  adjoining  thereto 
Twpeotively,  and  to  report  whether  or  not  Ae 
plaintifih*  premises  are  affected  by  noise  arising 
or  coming  from  d^fiaadanf  s  stables,  as  ordinarilj 
used  by  the  defendant,  and  if  so,  then  in  what 
manner  and  to  what  extent,  and  how  the  same 
is  caused  or  arises ;  and  to  report  whether  tr 
not  the  plaintiffs'  premises  are  or  are  likely  to 
be  affected  by  the  drainage  coming  from  the 
defendant's  stables  as  at  present  used,  and  if 
so,  to  what  extent,  in  what  manner,  and  how 
the  same  is  caused  or  arises.  In  making  the 
above  report  the  quality  and  nature  of  the  con- 
struction, the  present  state,  the  position  of  the 
plaintifb'  and  defendant's  premises,  and  the 
nature  and  composition  of  their  foundation,  and 
the  ground  on  which  they  stand  respectively, 
ore  to  be  considered  and  reported  on.  Segard 
is 'also  to  be  had  to  the  surrounding  levels,  and 
adjoining  premises.  And  for  the  purpose  of 
making  his  report  thereon,  the  said  Edward 
I'Anson  is  to  be  at  liberty  to  direct  all  such 
reasonable  works  and  things  on  the  plaintifis' 
and  defendant's  premises  to  be  done  as  he  shall 
consider  necessary;  and  the  said  Edward  I' Anson 
is  to  be  at  liberty  to  refer  to  model,  plan,  and 
sections,  and  to  bill  and  answer,  of  which  copies 
are  to  be  supplied,  it  being  understood  that 
such  reference  is  to  bind  neither  party  by  way 
of  admission ;  and  for  the  purpose  of  the  said 
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inqmiy,  the  said  Edward  I'Anfion  is  to  be 
attended  by  one  soKcitor  and  by  one  surveyor, 
to  be  appointed  by  the  plaintifiBs  and  defendant 
respectively,  and  ihe  said  Edwaid  I' Anson  is  to 
attend  his  LoTdship  on  the  sitting  of  this  Court 
on  the  14th  of  March,  and  that  the  cause  do 
stand  over  until  the  said  14th  of  March,  cuad 
thereupon  such  order  shall  be  made  as  to  the 
Judge  shaU  seem  meet." 

Mar.  14. — The  special  referee  having  made 
his  report,  he  was  called  upon  to  answer  some 
questions  upon  it. 

JsssEXy  M.B.,  considered  that,  Mr.  I' Anson 
being  in  a  quasi  judicial  position,  he  was  not  to 
be  sworn. 

Roxburghy  Q.C.,  and  Whithorne,  for  the 
pUdntifBi. 

SmUhgate,  Q.a,  PhUbriek,  Q.C.,  and  Earner, 
for  the  defendant.* 


Common  Pleas  Division. 

(Before  Lord  Colebidgb,  C.J. ,  and  Brett  and  Lindlvt,  J  J.) 

April  28a,  1876. 

CRUIKSHANK  C.   THK    FLOATING   SWIMMING 

BATHS  COMPANY,  LIMITED. 

This  action,  which  was  for  the  balance  of  a  sum  ^fireneeifor 
alleged  to  be  due  on  a  deed,  was  begun  before  .t^l^tX'^ 
fibe  Supreme  Court  of  Judicature  Acts  came  ^^  Oomtmrn 
into  operation.     An  order  was  made  after  those  eedure  Acu 
Acts  came  into  force,  aUowine:  a  counterclaim  ^r',?*f  ^     ,^ 

^  QOQl\BhBa%     If 

^^J  L.  K..  2  Ch.,  692 ;  W.  N.,  1876,  p.  H6 ;  46  L.  J.  (Ch.), 
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a  eatue  com* 
meneed  before 
the  letNovem- 
ber^  1875,  i» 
referred  to  a 
Master  after 
that  date^  the 
Maeter't  de- 
eieion  eannbt 
be  reviewed  htj 
the  Court 
under  sect. 
56,  57,  and  5S 
of  the  Judica- 
ture Aet,lSli, 
although  thf 
order  of  refer' 
enee  direct* 
that  thepro' 
ceedings  shall 
be  eontaifted 
before  the 
Master 
**  under  the 
new  practice 
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for  damages  in  respect  of  a  breach  of  an  under- 
taking to  indemnify,  to  be  set  np,  referring  the 
action  to  a  Master,  and  directing  that  the  fur- 
ther proceedings  should  be  ^'  continued  under 
the  new  practice."  The  Master  heard  the 
cause,  and  made  a  certificate  that  £198.  5s.  lid. 
was  due  by  the  defendant  company  to  the 
plaintiffs. 

Holl,  now  moved,  on  behalf  of  the  defen- 
dants, for  an  order  to  set  aside  the  certificate, 
and  calling  on  the  Master  to  report  on  the  case 
to  the  Court  for  their  decision.    By  the  order  of 
reference  all  the  proceedings  in  this  case  sub- 
sequent to  that  order  were  to  be  under  the  new 
practice.  The  intention  of  the  Supreme  Court  of 
Judicature  Acts,  as  shown  by  the  sects.  56  and 
57  of  the  Act  of  1873,  and  by  Order  XXXVL, 
Bules  30  to  34,  clearly  wasthat  aU  causes  referred 
under  those  Acts  are  to  be  referred  for  report, 
and  not  for  decision.  Where  a  cause  was  referred 
to  a  referee  under  the  new  practice  he  was  bound 
to  report  to  the  Court,  whether  it  was  so  stated 
in  the  order  of  reference  or  not.    The  object 
was  to  remedy  the  hardship  which    existed 
under  the  old  practice  of  there  being  no  appeal 
from  the  decision  of  an  arbitrator.     The  words 
of  Order  XXXVI.,  Eule  30,  showed  that  it  was 
contemplated  that  entire  causes,  and  not  only 
questions  in  causes,  should  be  referred  for  report. 

F.  Meadows  White,  for  the  plaintiff,  opposed 
the  application. — According  to  the  contention 
on  behalf  of  the  defendants  all  the  facts  would 
have  to  be  reported  on  in  every  reference. 
Sects.  56  and  75  of  the  Supreme  Court  of  Judi- 
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catnre  Act,  1873,  did  not  apply  to  ordinary 
references  such  as  could  have  been  held  before 
the  passing  of  the  Act.    The  provisions  of 
the  Common  Law  Procedure  Act,  1854,  as  to 
references  (17  &  18  Vict.  o.  125,  sects.  3  to  17), 
were  not  repealed,  and  the  new  Acts  did  not  go 
enough  into  detail  to  take  their  place.    The 
new  Acts  did  not  apply  there,  for  the  order  was 
to  refer  the  action,  and  there  was  no  power 
under   the    new    Acts    themselves    to    refer 
a  cause.    A  referee  under  these  Acts  was  en- 
tirely different  firom  an  arbitrator  or  a  Master 
to  whom  a  cause  was  referred ;  he  was  more  in 
the  position  of  those  persons  who   could  be 
appointed  under  the  Railway  and  Canal  Traffic 
Act,  1854  (17  &  18  Vict.  c.  31,  s.  3),  to  hear 
causes  of  complaint  qoming  within  that  section 
and  report  to  the  Court.     This  was  not  treated 
as  a  reference  under  the  Supreme  Court  of 
Judicature  Acts,  for  the  provisions  of  Order 
XXXVI.,  Rule  30,  as  to  sitting  de  die  in  diem, 
were  not  observed.    The  defendants  prayed  in 
aid  the  provisions  of  the  Supreme  Court  of  Judi- 
cature Acts  to  remove  a  technical  difficulty  which 
would  have  prevented  them  from  availing  them- 
selves of  their  counterclaim ;  but  this  could  not 
alter  the  whole  nature  of  the  proceedings. 

jffoW,  in  reply. 

Lord  Coleridge,  C.J. — This  case  raises  a 
very  important  question  as  to  the  effect  of  cer- 
tain provisions  in  the  Supreme  Court  of  Judi- 
cature Acts.  Mr* Holl's contention  is  this: — 
Inasmuch  as  the  Supreme  Court  of  Judicature 
Acts  contemplate  that  all  references  under  it 
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are  to  be  for  report,  and  the  order  under  wii 
this  case  is  referred  says  that  all  the  subseqa 
prooeediiigs  are  to  be  under  the  new  jmd 
he  has  argued  that  the  latter  part  of  the  or 
makee  it  an  order  of  reference  to  the  M» 
not  to  decide  the  cause,  but  for  report  It 
answered  by  Mr.  White  (and  I  think  thii 
the  true  answer)  that  the  Supreme  Comt 
Judicature  Acts  preserve  the  old  prooedi 
where  it  is  not  inoongistent  with  the  proTisi' 
of  the  Aete,  that  this  action  was  brought  no 
the  old  practice,  and  was  referred  under  the 
practice,  and  was  to  be  oontinued  under  the  i 
practice,  but  waa  referred  tmder  the  old  p 
tioe  for  decision.  In  my  opinion  that  is 
true  contention.  The  action  may  still  be 
ferred  for  decisioQ  to  an  arbitrator,  though 
newpractice  is  inctnporated  into  the  prooeedhi 
I  do  not  know  that  it  is  necessary  to  go  ^ 
minutely  into  the  provisions  of  the  Supre 
Court  of  Judicature  Acts,  for  they  have  onl; 
limited  application  to  this  reference.  With' 
wishing  to  bind  myself  in  any  cases  whidi  n 
occur  hereafter,  and  which  may  be  under  th 
Acts,  I  think  that  the  powers  given  by  th 
Acts  are  in  addition  to,  and  not  in  sabstitut 
for,  the  old  powers  of  reference  which  previou 
existed.  All  Divisions  may  now  refer  to 
ferees  one  or  more  qaestions  arising  in  a  can 
or  perhaps  even  the  cause,  not  for  deciajon,  I 
for  report.  That  is  under  the  Supreme  Coi 
of  Judicature  Acts  alone.  But  under  the  Co 
mOD  Law  Procedure  Acts,  the  reference  is 
the  cause  for  decision  ;  and  that  is  the  pres^ 
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■,  The  application  must  therefore  be  re- 
d  with  oofltfl, 

Ihett,  J. — It  seems  to  me  that  the  ai^^umeat 
ho  defendants  comes  to  this,  that  siooe  the 
mencement  of  the  Sapreme  Court  of  Judi- 
ire  Aots  all  decisions  of  a  Mastor  or  arbitrator 
open  to  review  at  the  choioe  of  the  parties, 
that  either  may  insist  on  a  report  being 
le.  At  the  time  of  the  passing  of  the 
reme  Court  of  Judicature  Act,  1873,  the 
rt  had  power  to  nfer  causes  for  decision,  in 
e  cases  compulsorily,  and  hod  no  power  to 
r  a  cause,  or  questions  in  a  cause,  for  a 
■rt  on  wiiicli  the  Court  might  give  their 
jmeiit.  That  could  only  be  done  by  getting 
lecial  caso  stated.  !Bat  in  Chancery  ques- 
s  were  often  referred,  for  report,  to  officers 
the  Court.  As,  then,  one  object  of  the 
reme  Court  of  Judicature  Acts  was  to  make 
procedure  in  all  Courts  tJie  same,  there  waa 
leeessity  to  take  away  the  power  to  refer 
les  for  decision,  Imt  to  give  the  Common 
V  Courts  a  power  which  they  wanted,  of 
rring  matters  for  report,  aa  in  Chancery. 
ae  together  show  us  the  modes  of  reference 
r  in  force.  There  being,  then,  these  different 
is  of  references,  which  is  the  reference  in  the 
wnt  case  ?  The  order  is  not  to  report,  but 
ieoide  the  caiise.  i.e.,  both  the  law  and  the 
ji,  subject  to  the  procedure  under  the  Supreme 
irt  of  Judicature  Acts,  and  therefore  we  have 
power  to  review  the  award  exeept  for  a 
ect  on  its  face  or  for  misoondoot  of  the  arbi'* 
»r.     The  application  most  be  refosed. 
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L1NDI3T,  J, — I  am  of  ike  earns  opinioD, 
Looking  at  the  old  Common  Law  Froeedure 
Aots  with  the  Supreme  Coort  of  J^adicature 
Aots,  there  appear  to  be  two  kinds  of  reference, 
one  for  decision  and  one  for  report.  If  tte  case 
comes  under  the  latter  head  the  report  may  1m 
reviewed  hy  the  Court,  but  if  it  be  a  refercDM 
for  decision,  the  deoi&ion  is  final.  The  only 
question  is,  which  wag  intended  here  ?  I  think 
the  order  speaks  for  itself.  The  action  is  re- 
ferred— i.e.,  for  decision — and  the  order  as  to 
oontinuiug  proceedings  under  the  Snpn>me 
Court  of  Judicature  Aota  only  means  it  to  be  bo 
as  to  the  setting  up  of  the  oountovlaiiu,  the 
evideuoe,  and  suob  matters. 

Application  refused,* 


Chancery  Division, 

(Bofore  Sir  Chaklm  Hall,  V.C.) 

June  Itt,  1878. 

Se  LBIOH,  DBCBASED — ROWCLIFPE  T.  LIICiH. 

la  «r.  57  '■/  This  was  a  suit  to  administer  the  personal 
^'1,  isn^'iZ  ^8***®  of  the  late  Mr,  John  Gerard  Leigh,  of 
teoriU  •■  .-'ly  Lutou,  Hoo,  the  amount  of  which  was  swora 
■  V^mirKn.  """ler  £700,000.  Mr,  Leigh  died  on  the  34th  , 
'M"fo(Ar'''i'"^®P*®™^®^'  ^^''^'  ^'^  answer  to  an  advertise- 
'ind  taarraats  mont  for  creditors,  a  claim  was  made  u]inn 
rB.~p';r-  ^^-  Leigh's  estate  hy  Mr.  Reuben  Brools,  of 
(iCTiiar  nr/^c/a  Bond-street,  a  dealer  in  woiis  of  art,  which 
^«(I1!^«)"m(o*™°i"^*^*o  £19,193,  for  various  pictures  nnd 
"  *«a«rf  ptr-  articles  of  vertu,  supplied  to  the  late  Mr.  Leifh 
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le  months  of  June,  Jtily,  and  September, »»,  uW 
.    The  items,  which  were  twenty-four  in  a^uZt„,'^ 
>er,  were  specified  in  an  account  delivered  by  ™Chanetry, 
Brooks,  the  iirst  item  being  ii3,300  for  a  wat attend"" 
I  clock  and  pair  o£  candelabra,  en  suite,  ^y^^'"' 
,  bronze,  marble,  &c.,  and  the  others  com-  "^uufun ,./ 
\g    other    similar    articlea,    and   various  („„  o^ , a,  " 
res    by    Rubens,    Gabriel    Metzu,    Paul  ^k' 
r,   StanfielJ,   Paed,    and    other  laai^TS.  ef  tht  pa^'r. 
;laimaut  made  an  affidavit  (not  otherwise  j^^^^'f'"'J'' 
aorated)  that  he  was  not  in  the  habit  oinftnvia  u  « 
.nting  his  pictures,  but  thathe  believed  tbem  .g^^. 
the  work  of  the  masters  whose  they  were 
sented  to  be ;    and  he  deposed  that  the 

of  the  arfidea  had  been  agreed  on 
en  himself  and  the  late  Mr.  iJeigh,  who 
leraonally  superintended  the  placing  of 
in  his  house, 

:i  present  motion  was  made  in  the  suit  under 
of  the  Supremo  Conrt  of  Judicature  Act, 

and  Order  XXXVI.,  Rules  30  and  34, 
bis  claim  should  be  referred  for  trial  to  a 
1  referee,  who  should  be  agreed  upon 
m  the  parties  ;  if  not,  that  it  should  be 
I  by  the  Judge  himself  in  Court,  and  the 
ice  of  experts  be  taken  vivd  voce. 
kimon,  Q.O.,  and  Ingle  Joyce,  for  the 
D,  urged  that  it  was  of  advantage  to  all 
a  that  tlois  claim,  consisting  of  twenty-four 
of  account,  should  be  referred,  otherwise 
would  be  twenty-four  actions  to  be  tried, 
he  ordinary  course  of  bringing  it  before 
liief  Clerk  at  chambers,  to  be  certainly 
ed  by  adjourned  summonses  into  Court, 
9 
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would  be  unsatisfactory,  while  a  sperial  referea 
would  be  able  to  decide  tbe  whol.'  question. 
At  all  events  they  were  entitled  to  have  it  tried 
before  the  Judge  in  Court  upon  rird  toet 
evidence. 

W.  Pearson,  Q.C.,  and  Millar,  opptreed  fts 
motion,  and  maintained  that  section  57  of  the 
Supreme  Court  of  Judicature  Act,  1873,  did 
not  apply  to  this  matter,  which  was  not  ■ 
question  orissue  of  fact  or  a  question  of  occtrant. 
The  matter  should  go  before  the  Chiof  Clerk  at 
chambers  in  the  ordinary  way.  Tliey  had  no 
authority  to  assent  to  the  appointment  of  « 
special  referee. 

Hall,  Y.C,  said  that  the  claim  niiist  he  re- 
ferred; the  affidavit,  as  to  the  pii-.^  of  thn 
articles  being  fized,  only  applied  in  ^ mn'  ti 
them,  and  as  regarded  many  of  them  ilic  iv-urt 
had  only  the  claimant's  own  reprefi'ni:iti.'n  ir 
support  of  that  statement.  It  wn?  iiinuifi'il 
that  questions  would  arise  in  many,  or  jierhapi 
in  all,  of  those  purchases  as  to  tlip  prico  out 
warranty  or  non-warranty  of  ea<?li  p.-irtioak 
article,  and,  therefore,  a  series  of  triuls  luigh 
be  necessary.  He  was  satisfied  th:(t  the  bes 
and  most  convenient  way  would  to  {<•  Imvi-  th 
matter  referred,  instead  of  havintr  -i  Ecric?  a 
alfidavits  and  then  a  cross-cxamindti-in  liffor 
the  Cliief  Clerk,  and  then  a  rcff n  iire  fo  tb 
Judge  to  decide  whether  the  Chitf  (.^hrk  wa 
right.  Then  the  question  would  Lg  tvhcfherl: 
could  or  ought  to  direct  a  refei^nco  It  m 
said  that  section  57  did  not  apph- ;  that  ll 
present  claim  did  not  properly  fall  within  tl 
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used  in  the  section.  He, 
)r,  80  far  from  narrowing,  would  give  a 
instruction  to  the  word  "  accounts ;"  and, 
n'as  satisfied  from  the  nature  of  the  case, 
xres  sufficiently  indicated  by  the  affidavit 

claimant,  that  there  would  probably 
in  connection  with  the  question  of 
ity,  occasions  upon  which  the  evidence  of 

persons  as  to  the  genuineness  of  each 
liar  article  would  have  to  be  received,  he 

opinion  that  this  was  peculiarly  a  case 

within  that  section  which  provided  for 
■  here  scientific  investigation  was  required. 
!  involving  questions  of  this  kind  could 

conveniently  decided  before  the  Chief 

Then  the  only  remaining  question  was, 
^r  he  should  refer  it  to  a  special  or 
Tj  referee.  It  would  doubtless  be  to  the 
■■%  of  both  parties  to  refer  the  question  to 
■ial  referee,  or  to  an  official  referee, 
'earson  having  no  authority  to  consent 
Tiference  to  a  special  referee,  the    claim 

be  referred  to  ono  of  the  official 
^3, according  to  rota* 
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A  writ  imiir 
tin  BilU  of 
Sgehangi  Ael 
may  be  iuiui 
out  of  a  Dii- 
Iria  Segitlry, 
and  may  r#- 
;uire  IIk  d*. 
fcndaut  to 
npplijfor  Uaw 
lo  apptar,  and 
(•  apptar  in 
thtDittriet 
RigUlry,  »l- 
thaugh  ntither 
plain!  iff  tur 
defendant  rf • 
liiet  or  earriti 

leilhin  tia 
DUtritt.andil 
u  unneetmrif 
lo  firf  lit 
defendant 
notice  thai  ht 
hai  the  option 
ofappiBiing 


SECTION  64.» 

(Proeeedingt  to  be  taken  in  District  Rfgutriti. 

CoHUON  Fleas  Bitisios. 

(BeSmv  Bibtt,  Arcbibau)  Bud  LcntLET,  JJ.] 

Ftbrmry  Uih,  1S76. 

OOER     V.     BRASMUH. 

The  plaintiff  in  tliiB  case  drew  npon  the  di 
fendsnt  on  the  I3th  of  November,  lS7s,  at  S 
Halo  (where  the  plaintiff  reEdded),  a  bill  i 
exchange  for  £102,  2g.  2d.,  payable  on  the  ^l 
of  December,  1876.  The  defendant  aoceptpJ  t) 
bill  of  exchange.  On  the  3l8t  of  January,  1&7 
the  defendant  was  personally  Berrod  at  Kl'I 
castle-on-Tyne  with  a  writ  of  svunuoos,  issut 
oat  of  the  Manchester  District  Kegistry  in  tl 
form  given  in  Schedule  (A)  of  the  Bills  of  E 
change  Act,  1855  (18  &  19  Vict.  c.  67),  wi 
this  exception,  that  the  notice  indorsed  up 
the  writ  was  varied  as  follows : — "  Take  uotii 
that  if  the  defendant  do  not  obtain  leave  frc 
the  District  Registrar  at  Manchester  within 
days  after  having  been  served  with  this  wi 
incluBiTe  of  the  day  of  such  service,  to  app€ 
thereto,  and  do  not  within  such  time  cause 
appearance  to  be  entered  for  him  in  the  office 
the  said  District  ^eyt'sfry,  the  plaintiff  will  1? 
liberty  at  any  time  after  the  expiration  of  k 
12  days  to  sign  final  judgment  for  any  sum  i 
exceeding  the  sum  above-claimed,  with  inter 
as  above  specified]  and  the  sum  of  £4  or  st 


•  8ee.alw),  Order  H.,  Rule  6;  OrdMT  V., EoIm  1  anc 
Order  XII.,  Bule  3 ;  Order  XXXV.,  Enlea  II  to  13  ; 
tionSI  of  Uw  Suprcine  Conrt  of  JodicatiuvAct,  ISTS. 
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'  som  as  shall  oa  taxation  be  allowed  for 
.nd  issue  execution  for  the  same, 
ave  to  appear  may  be  obtained  on 
tion  at  the  offici  qf  the  Regiatrarfor  the 
'ster  District,  57,  King  Street,  Manchester _ 
ted  bj  aiildavit  ahowing  that  there  is  a 
t  to  the  action,  on  the  meritB,  or  that  it 
onable  that  the  defendant  shall  be 
1  to  appear  in  the  action." 

defendant  did  not  reside  or  carry  on 
i3  within  the  Manchester  District. 
re  was  no  statement,  it  wiQ  be  seen,  on 
e  of  the  wi-it  that  the  defendant  might 
.n  appearance  to  be  entered,  at  his  option, 
at  the  District  Registry  or  the  London 
ir  to  that  effect, 

immons  taken  out  at  chambers,  to  show 
why  this  writ  should  not  be  set  aside 
3  issued  out  of  a  District  Eegistry  and  not 
d  with  a  notice,  pursuant  to  Order  V., 
!,  that  the  defendant  might  cause  an  ap- 
es to  be  entered,  at  his  option,  either  in 
n  or  at  the  District  Eegistry,  was  referred 
NMAN,  J.,  to  the  Court.  See  Tol.  I. 
hers),  p.  13. 
igford  Bruce  nowmoved  for  the  defendant. 

District  Eegistiy  baa  no  power  to  issue 
mder  the  Bills  of  Exchange  Act  (18  & 
t.  c.  67).  The  Supreme  Court  of  Judi- 
Acta  nowhere  give  that  power  to 
t  Eegistrirs,  but,  on  the  contrary,  leave 
Keduxf?  under  that  Act  unaffected.    Sect. 

the  Supremo  Court  of  Judicature  Act, 

expressly    enaota    that    all  forms    and 
Is  of  procedure,  not  inconsistent  with  the 
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new  Acta  and  Rxdes,  may  continue  te  be  used  ■ 
and  practised,  and  Order  II.,  Eule  6,  is  ■»' 
follows : — "  With  reapect  to  actions  upon  a  bill 
of  exchange  or  promissory  note,  commenced; 
within  sis  months  after  the  same  shall  hare  be- 
come due  and  payable,  the  profcdure  under  tie , 
Bills  of  Exchange  Act  (18  &  19  Vict.  c.  67)* 
flhall  continue  to  he  used,"  The  practice,  there-' 
fore,  as  to  writs  under  the  BiUs  of  Exobang» 
Act  is  not  touched.  If  it  is,  the  defeudiint  lierft' 
neither  resides  nor  carries  on  business  within  th» 
Manchester  District ;  the  writ,  therefore,  ought, 
by  Order  V.,  Rule  2,  to  have  given  biin  the 
option  of  appearing  either  in  the  District  or  in 
London  ;  and  this  is  confirmed  by  Order  XII^ 
Hule  3,  which  ia  as  follows : — "  If  any  defend- 
ant neither  resides  nor  carries  on  business  in  the 
District,  he  may  appear  either  iu  the  District  Re- 
gistry or  in  London,"  It  cannot  be  that  where 
the  action  is  on  a  bill  of  exchange  or  promissoij 
note,  the  defendant  is  to  have  no  option,  but  mual 
get  leave  to  appear,  and  appeal'  iu  the  Distrid 
Registry;  at  any  rate  the  Rules  make  no  such  dia 
tiuction  between  defendants  who  are  sued  unde 
the  Bills  of  Exchange  Act  and  other  defendants 
Arthur  IFi7s(Mi,  for  the  plaintiff,  shewed  causf 
By  section  64  of  the  Supreme  Court  o 
Judicature  Act,  1873  (36  &  ;i7  Vict.  c.  66; 
it  is  enacted  that  "subject  to  the  Rules  c 
Court  in  force  for  the  time  being,  wiits  i 
Bummonses  for  the  commencement  of  acti'.'ns  i 
the  High  Court  of  Justice  shall  be  issued  b 
the  District  Registrars,  when  tliereunto  r 
quired."  Order  T,,  Rule  1,  is  as  follows : — '"  1 
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iction  other  ihan  a  Probate  action  the 
iff,  wherever  resident,  may  issue  a  writ  of 
lOnaoutof  tlie  liegiatry  of  any  District." 
rits,  thorel'uie,  except  in  Probate  actions, 
}e  issued  from  the  District  I^gistries,  and 
'ore,  writs  under  theBills  of  Exchange  Act 
le  BO  issued.  The  hardship  of  having  no 
t  of  the  option  of  appearing  in  London  is 
led  for  by  OrdOT  XXXV.,  Eules  1 1  to  13, 
I  allow  the  Court  or  a  Judge  at  chambers  to 
a  special  onler  that  any  proceedings  to  be 
.  in  an  action  begun  in  the  District  Uegistry 
d  be  takoii  in  London.  If  the  defendant 
isto  have  this  action  removed  to  London, 
n  avail  liipisi-lf  of  these  Eulee ;  and  if  ho 
iny  reasouable  ground  for  his  desire,  the 
1  will,  no  doubt,  be  removed  to  London, 
real  question  is,  what  is  the  meaning  of 
rIL,  liult!  (i.  It  is  that  the  procedure 
rthe  Bills  of  Exchange  Act  is  still  to  be 
bat  only  so  fiir  as  it  is  consistent  with  the 
sine  Court  of  Judicature  Acts. 
lETT,  J. — Tiie  first  question  in  this  case 
i  to  me  to  lie,  wliether  a  writ  under  the 
of  Exeliange  Act  ia  also  a  writ  under 
Supremo  Oijurt  of  Judicature  Acts.  I 
:  that  the  Bills  of  Exchange  Act  did 
nake  a  new-  ivrit,  but  that  by  that  Act, 
B  certain  711  ivileges  were  given  to  plaintiS's. 
vrrit  at  Common  Law  was  mado  sub- 
to  certain  rules  and  restrictions,  but 
■wise  was  subjeet  to  the  ordinary  rules. 
Hition  64  of  the  Aot  of  1873  the  words  are 
)  enoogh  to  comprise  a  writ  ondei  the  Bills 
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of  ExcfaaDge  Act,  as  also  are  the  words  of  Order 
v.,  Rule  1,  of  the  Act  of  1875,  and  there  is  nmci 
force  in  the  argument  that  one  case  is  there  px- 
oepted,  and  it  is  not  the  case  of  a  writ  under  the 
Bills  of  Exchange  Aot.     The  only  wity  to  eon- 
etrue  the  Acta  is  to  say  that  a  writ  undfr  the  Bilk 
of  Exchange  Act  is  a  writ  under  the  Supreme 
Court  of  Judicature  Acts,  subject,  however,  to 
the  conditions  imposed  hy  the  Bills  of  Exchange 
Aot,  and  therefore  it  maybe  Issued  out  of  a  Dis- 
trict Registry.  If  this  is  so,  what  is  to  he  the  form  ■. 
and  procedure  P    As  to  the  form,  the  writ  must 
contain  what  is  directed  by  the  Bills  of  Ex- 
change Act,  i.e.,  it  must  tell  the  defendant  tliat ' 
he  must  obtain  leave  to  appear.     Then  comes ' 
the  question — Where  is  the  defendant  to  g^' 
that  leave  when  the  writ  is  issued  out  of  the] 
District  Registry,  and  the  defendant   ueithW' 
resides  nor  carries  on  business  in  the  distrietf 
If  it  were  an  ordinary  writ,  he  might  appear  is 
London  or  in  the  District  Registry.     No  doubt 
there  is  force  in  what  is  said,  that  by  such  ft 
writ  as  this  you  take  from  the  defendant  the 
privilege  that  other  defendants  have,  and  foroa 
him  to  go  to  the  District  Registry  to  get  leave 
to   appear.      But  for  the  present  it   must  b* 
BO,  because  there  is  no  order  yet  made  to  deal 
with  this  state  of  things,  and  Order  XXXV. 
says  that  all  proceedings  up  to  judgment  or  entry 
for  trial  are  to  go  on  in  the  District  Registry. 
If  this  writ  may  be  issued  out  of  the  District 
Begistry,  what  happens  afterwards  ia  a  pnj- 
oeeding  before  judgment  or  entry  for  trial  not 
'(peciaQy  provided   for,  and    it    seems    to    be 


REPORTS  OF   CASES.  137 

n  Order  Y.,  Bale  1,  and  that,  unlesB  the 
t  or  a  Judge  otherwise  order,  the  leave 
ipear  must  be  aaked  for  in  the  District 
Btry.  But  the  defendant  under  such  cir- 
taiicea  as  tbcse  may  apply  at  chamhere  in 
Ion  and  ask  for  an  order  to  apply  in 
Ion  for  leave  to  appear.  Then  the  aotion 
go  on  under  the  Supreme  Court  of 
ature  Acts,  and  though  there  is  no  word 
Le  -n-rit  as  to  appearance  in  London  being 
ed,  yet  the  defendant  would  have  power  to 
ir  in  London  or  in  the  District  Registry. 
vo  intorprftnd  the  Acts  on  the  principle 
the  govenuTig  view  should  be  to  preserve 
nmetry  of  procedure,  where  it  is  possible, 
present  urit  is  a  good  writ. 
acHinALD,  J.— I  am  of  the  same  opinion. 
nt  we  are  bound  to  read  the  Acts  as  far  as 
hie  consistently.  By  the  Supreme  Court 
adicaturo  Acta  all  actions  are  to  be  com- 
}ed  by  vrrit  of  summons  (Order  II,,  Hule 
nd  the  form  given  in  the  Appendix  is  to  be 
ffod  with  Euob  variations  as  circumBtancea 
require  (Order  ILjEnle  3),  Then  by  Order 
tule  G,  the  procedure  under  the  Bills  of  Ex- 
ge  Act  is  preserved.  Then  we  find,  from 
m  64  of  the  Act  of  1873,  that,  "  subject  to 
Jlules  of  the  Court  in  force  for  the  time 
r,  writs  of  summons  for  the  commencement 
tions  in  the  High  Court  of  Justice  diall 
sued  by  the  District  Eegistrars  when  there- 
required."  The  plaintiff,  in  an  aotion  on 
1  of  exchange,  to  which  he  wishes  to  apply 
[rrooeas  under  the  Bills  of  Exchange  Act 
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may  make  such  alterations  as  to  give  effect  to 
that  as  well  as  to  tbe  Supreme  Court  of  Judi- 
oature  Acts.  Now  the  process  uuder  the  EUIb 
of  Exchange  Act  is  ou  the  assumption  that 
the  defendant  is  prima  facie  liable,  and  in 
framing  a  writ  core  should  betaken  to  carry  out 
all  the  Acts.  I  quite  agree  that  a  writ  uada 
the  Bills  of  Exchange  Act  is  a  writ  out  of  the 
nigh  Court  of  Justice,  and  always  was  one  ont 
of  the  Common  Law  Courts,  and  may  therefoie 
issue  out  of  a  District  Registry.  Then,  as  to 
the  notices  to  be  giyen  to  the  defendant  by  the 
writ,  I  think  the  statutes  authorise  the  state- 
ment that  leaTO  is  to  he  obtained  from  the  Dis- 
trict llegistrar,  unless  permission  to  the  contrary 
is  obtained  in  London.  And  Order  XXXV. 
of  the  Act  of  1875  says  that  all  proceedings 
down  to  judgment  or  entry  for  trial  are  to  go 
on  in  the  District  Registry.  Then  it  is  said 
that  the  defendant  is  not  within  the  District, 
and  therefore  ought,  by  Order  V.,  Rule  2,  to  be 
allowed  to  appear  either  in  the  District  Registry 
or  in  London.  But  as  the  notice  under  the 
Bills  of  Exohange  Act  is  to  the  effect,  that 
he  cannot  appear  at  all  without  leave,  it  woultl 
be  idle  to  add,  "  If  leave  is  given,  you  maj 
appear  here  or  in  London."  I  think,  therefore. 
that  this  writ  was  correct,  and  that  it  oarries  oal 
the  provisions  of  the  Bills  of  Exchange  Act  w 
£ar  as  they  are  applicable  under  the  Supremi 
Court  of  Judiottture  Acts. 

LiNDLEY,  J. — There  are  two  questions  befon 
us.  Eirst,  can  a  Registry  issue  writs  under  thi 
Bills  of  Exchange  Act  ?    Secondly,  is  this  par 
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ir  writ  in  proper  form  ?  As  to  the  first  quea- 
I  think  that  npon  reading  sect.  64  of  the 
erne  Court  of  Judicature  Aot,  1873,  together 
sLTjt.  21  of  the  Act  of  1875  (which  saves,  so 
IS  is  not  inconsistent  with  the  new  legislation, 
Id  iirocedure),  and  with  Order  V.,  Rule  1,  it 
aiii  that' District  Registries  can  issue  writs 
n-  the  Bills  of  Exchange  Act.  It  ia  said  that 
>r  II.,  Rule  6,  is  inconsistent  with  that ;  but 
Rule  expresEes  no  more  than  section  21. 
n  as  to  the  second  question,  the  form  in  no 
could  mislead  the  defendant,  as  it  tells  him 
ho  must  get  leave  to  appear,  if  he  would 
<'ut  judgment  against  him,  and  that  the  l)is- 
lirgistry  is  the  proper  place  for  him  to 
[\  to  for  such  leave.  As  to  the  diffimilty,  that 
V  is  no  notice  given  to  the  defendant  of  au 
ou,  the  defendant  might  have  made  an  ap- 
^tioa  in  Ijondon  for  leave  to  appear  in 
idon  under  Order  XXXV.,  Rules  11  to  13. 
adgment  for  the  plaintiff.* 


SECTION  76. 

Ads  of  Parliament  relating  to  former  Courts 
If  read  as  applying  to  Courts  under  this  Act.) 
CiiAKCEaY  Division. 
[Before  Sir  QEOitai  Jessel,  U.R.) 
J-^ne  19(A,  1878. 
IMI56IOKEB8    OF     SEWERS    OP     TH£   CITY     OF 
LONEON   V.   GELLATLT. 

^hiB  was  an  action  brought  by  the  Com-  8 

LE. 
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uui  [oi  'I'iff.  miBBionerB  of  Sewers  on  Itelialf  of  themselTet 
ll^y'Jiiii kr  0^^  all  otiier  owners  and  occupiers  of  land 
jied  Kit/iin  within  the  Forest  of  Essex,  other  than  the  waste 
limtitdl}/  ihr  lands  theTOof,  except  such  of  them  as  were  de- 
^T"U'"'''d  ^^^'^^^^  **>  ^'^  further  re-amended  bill  of  com- 
iSTti!  plaint  in  the  suit  of  The  Commissionera  o/Seaen 

V.  Olasae,  L.  R.,  19  Eq.,  134,  or  were  therein 
alleged  to  be  sufficiently  represented  by  tlie 
defendants  thereto  or  some  of  them,  and  except 
the  defendant,  to  restrain  the  defendant  from 
interfering  with  the  exercise  of  the  rights  of 
oonunon  to  which  the  owners  and  occupiers  of 
tlie  land  within  the  forest  were,  by  the  decree 
in  TAe  Commiasioneri  of  Setrers  \.  Qlasse,  de- 
clared to  be  entitled. 

The  plaintiffs  delivered  a  statement  of  dium 
which  they  entitled  "  a  supplemental  statement 
of  claim,"  stating  the  filing  of  the  bill  and  the 
decree  in  The  Commissioners  of  Seicers  v.  Olatse, 
The  plaintiffs  claimed  that  the  action  might 
be  taken  as  supplemental  to  the  said  suit ;  that 
the  plaintiffs  might  have  the  same  benefit  of  the 
said  decree,  and  of  the  inquiry  directed  thereby, 
and  the  same  relief  agaiuBt  the  defendant,  as 
they  would  have  been  entitled  to  if  he  had  been 
made  a  defendant  to  the  said  suit. 

The  defendant  demurred  to  the  statement 
of  claim. 

By  the  Epping  Forest  Act,  1 872,  no  new  legal 
prooeedingB,exoeptBUchaup^/em^^ff/ or  amended 
bills  as  might  be  filed  by  the  present  plaintifi^ 
within  a  period  which,  at  the  date  of  the  action, 
had  not  expired,  for  the  purpose  of  making  the 
suit  effectual,  should  he  instituted  respecting  the 
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ier  in  qoestioD,  except  vriQi  the  leave  of  tlie 
ling  Forest  ComimsBioiierfl. 
Ihitty,  Q.C.,  and  Vaugkan  Heichins,  for  the 
sndant. — Possibly  this  might  be  a  bill  in 

natore  of  a  supplemental  bill,  but  it  would 
n  as  if  supplemental  bills  were  abolished  by 

Supreme  Court  of  Judicature  Acta. 
Try,  Q.C.  {W.  R.  Fisher -mth.  him),  for  the 
IntifEs. — ^Athough  supplemental  bills  are 
lished  there  may  be  a  Bupplemeutal  state- 
at  of  claim.  The  Supreme  Court  of  Judi- 
ire  Acts,  by  abolishing  bills,  cannot  intend 
take  away  from  ua  the  power  expressly 
jTved  to  us  by  the  Epping  Forest  Aot  of 
'2.  We  ^sh  to  enforce  a  decree  of  the 
ut  of  Chancery,  and  section  22  of  the  Supreme 
irt  of  Judicature  Act,  1873,  provides  for  this 
1  warrants  our  action. 
Jessel,  M.IL — A  fair  construction  of  section 

of  the  Supreme  Court  of  Judicature  Act, 
73,  seems  to  include  such  a  case  as  this.  For 
)  purpose  of  a  supplemental  bill  you  stand 

the  same  pOBitlon  as  before  the  Supreme 
art  of  Judicature  Acts.  I  am  of  opinion, 
WBYBT,  that  this  is  neither  a  supplemental 
r  an  amended  bill.* 


'  U  W.  E.,  1069.  Sco  tho  now  Act,  39  Vict.  c. 
■ho  Epping  Forert  Act,  1876,"  which  eitonda  tho  ti 
"witliiiioiie;ear"&oin the  17th  of  Uarcb,  1870. 
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SECTION  2. 

(Appeals  to  the  Home  of  Lords,  hetKeen  Noc.  \4, 
l^lbandNot.Ut,  1876.) 


supkemb  coukt  of  judicature. 
Court  of  Appeai,. 

(Hcforc  James,  Mellish,  and  Haooai.t^t,  I..JJ.J 
Jidy  22»d  $  2ilh,  1876. 

JUSTICE      r.     THE     MKKSBY      STEEL      ASD      IROS  ' 
COM  PANT. 

Tho  ncfion  in  this  case  had  been  commenced 
m  October,  1873,  in  the  Court  of  Common 
Pleas.  At  the  trial  in  December,  187-'3,  it  was 
referred  to  an  arbitrator  to  state  a  special  case. 
On  November  ISth,  1875,  judgment  was  givea 
by  a  Divisional  Court  of  the  Comraou  Pleas. 
Division  of  the  High  Court  in  favour  of  the] 
defendants. 

The  plaintiPFs  appealed ;  and  on  the2-3rd(jf' 
,  June,  1876,  the  Court  of  Appeal  rev^raed  thO', 
"judgment  of  the  Court  below,  and  ordered 
judgment  to  be  entered  for  the  plaintiffs  for' 
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500,  and  costs.   The  plaintiffs  on  June  30th  apftac/rrm 
'red  up  judgment,  and  taxed  costs  on  the  4th  _^pp^^',"{hc 
Fuly.     On  the  13th  of  July  the  defendants  -ff^t"  o/ £orrf. 
£  out    a  summODB  at   chambers    to   shewmnwdiw/A* 
36  why  execution  should  not  be  stayed  pend-  ^^^"  /'""'' 

an  appeal  to  the  House  of  Lords,  but  the  Tht  Court  nf 
tter  refused   to  make    any  order  thereon.  p,^^^^'^'^''",'f 

the  21st  of  July   the  plaintiffs  delivered  y"*"""'.  ■■ 
nt  of  ft,  fa.  to  the  ohentt.  It>Judgme»i 


)q  the  22nd  of  July,  before  the  execution  of 

writ,  the  defendants  moved  the  Court  of  Court,  to 
whitk,  and 


the  High 


peal  ex  parte,  to  stay  execution  pending  the  J^  tL'c. 
eal  to  the  House  of  Lards,  Apptai,  ai>pii- 

.anyon,  for  the  defendants,  referred  to  the  txientii^'ojihr 
reme  Court  of  Judicature  Act,   1875,  b.  2,  Jj^^j^"'- 
to  Order  LVIII.,   Eule   16,   giving  i\B  ihonidiH  ,na<i<: 
irt  power   to  stay  execution   pending   an 
ia\. 

he  Court  doubted  whether  that  applied  to 
thing  but  appeals  from  the  High  Court  to 
Court  of  Appeal.  By  the  practise  existing 
ire  the  commencement  of  the  Supreme 
rt  of  Judicature  Acts  execution  was  stayed 
ling  proceedings  in  error  from  a  decision 
he  Exchequer  Chamber  to  the  House  of 
lis,  by  the  appellant  giving  bail  in  error 
er  section  151  of  the  Common  Law  Pro- 
ire  Act,  1852,  whilst  in  the  case  of  appeals 
1  the  Court  of  Chancery  to  the  House  of 
ds  execution  was  stayed  pending  the  appeal . 
'  by  special  order  of  that  Court.  Tlieir 
dships  intimated  a  doubt  as  to  whether  this 
inction  remained  as  between  the  Common 
f  and  the  Chancery  Divisions,  and  as  to 
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what  was  the  proper  praotioe  at  the  present 
time.  The  fiiot  that  bail  in  error,  aa  it  esisted 
between  the  Court  of  first  instance  anil  the 
Court  of  Exchequer  Chamber,  was  abolished 
under  the  new  practice,  waa  no  ground  for  sup- 
posing it  to  be  abolished  in  the  case  of  appeals 
to  the  House  of  Lords.  Sut  the  appUoaut  wu 
wrong  in  making  his  application  ex  parte,. 
He  could  take  leave  to  serve  the  plaintifi^  wiUi 
short  notice  of  motion  for  July  24. 

July  24. — ^The  notice  having  been  given, 
Lanyon  moved  accordingly. — I  have  asoa^ 
tained  that  the  practice  of  giving  bail  upoa 
appeal  to  the  House  of  Xiords  still  prevails  isi 
the  C9se  of  appeals  from  the  Common  Lav 
Divisions.  The  Rule  under  the  Supreme  Couit, 
of  Judicature  Act,  Order  LVIIU.,  Eulo  1,  ia 
abolishing  proceedings  in  error  presumably  dH 
not  refer  to  error  to  Ae  House  of  Lord*. 
[Mbllish,  LJ. — TJnless  you  can  shnw  that 
there  is  some  alteration  in  the  practico,  tbii 
Court  can  have  nothing  to  do  with  the  matter. 
The  Court  of  Exchequer  Chamber  never  hail  any 
jurisdiction  in  a  matter  of  this  kind.  The  eSect 
of  its  decision  was  to  pat  the  matter  back  Into 
the  Court  in  which  it  originated  to  give  flTcct  to 
the  judgment,  and  now  the  judgment  of  the 
Court  of  Appeal  becomes  that  of  tho  nigli 
Court.  Baggallav,  L-J, — The  21st  section 
of  the  Supreme  Court  of  Judicature  Act,  lt<7a 
expressly  saves  all  old  procedure  which  is  not 
inconsistent  with  the  Acts  or  the  llulcs  ol 
Court.]  If  we  are  subject  to  the  old  practia 
we  ask  the  Court  to  relieve  us  of  the  diffioultj 
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lah  the  nncertaintj  se  to  tlie  practice  has 
'ed  QB.  The  four  days,  within  -which, 
section  161  of  the  Common  Law  Pro- 
j  Act,  1852,  the  bail  ia  to  be  put  in,  have 
d,  and  we  ask  this  Court  to  extend  the 
'or  putting  in  bail. 

anquet  referred  to  the  terms  of  seotions 
,ad  155  of  the  Common  Law  Procedure 
1852,  as  showing  that  the  Court  of  First 
loe  was  the  proper  tribunal  to  deal  with 
ppUoation. 

LLtsH,  L.J. — We  have  no  jurisdiction. 
I  is  no  Alteration  of  the  practice  with  re- 
to  appeals  to  the  House  of  Lords.  The 
of  Appeal  having  pronounced  its  judg- 
is  functut  officio.  The  judgment  has 
19  that  of  the  High  Court,  and  the  Divi- 
0  which  the  action  is  attached  alone  has 
■  to  extend  the  time  for  putting  in  hail. 
DOtion  must  he  dismissed,  with  oosts.* 

SECTION  4. 
OonilUntion  uf  the  Court  of  Appeal.) 

Court  of  Appbal. 
g«  kt  WestmiiuiUr  on  Appeals  from  tiie  Adminltr 
Eton  of  Uis  High  Court,  before  JulM,  MxLUia,  and 
lUlAT,  L.JJ.) 

Fa.  Sth,  IS7e. 
THE    "  DUNKELD," 

is  was  a  cause  of  collision,  which  turned  f^  ^'>v 

,  ...  ftrththtamtq 

question  of  navigation.  of  ApptaU 

C.  P.  DiT.,ft76;  24  W.  E,S66;  W.N.,1878,p.231, 
uitlier,  u  t«  thU  case,  uader  the  Bales  of  Uia 
ua  Court,  UnUr  LVIU.,  tlulo  S. 

10 
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from  th/  Dr.  Deane  and  Qain^ord  Sruc«  were  for  tlie 

AimtTBiiii      appellants ;   Milicard,  Q.C.,  and  Myburgh,  were 
Oaurt  iif         for  the  respondents. 

power  to  "a        *-*°  ^^^  opening  of  the  case,  it  clearly  ap- 

ifi  (A*  aid  of    peared  that  it  turned  entirely  on  a  question  of 

AueinH-a.       navigation,  as  the  defence  was  that  the  colliflion 

was  the  fault  of  the  pilot  of  the  "  Bunkeld." 

Ixird  Justice  Jambs  oboerred  that  it  was  a 

question   to  he   determined  by  the  light   of 

nautical  sldll  and  experience ;  and 

Lord  Justice  Melijsh  observed  that,  diis 
being  so,  it  would  he  fitting  that  this  Court 
should  have  the  assistance  of  nautical  assessors, 
as  the  Court  below  had,  and  as  the  Judicial 
Committee  of  the  Privy  Council  had. 

Lord  Justice  Bagoallat  observed  that  it  was 
expressly  provided  by  the  Supreme  Court  of 
Judicature  Acte  that  the  Court  might  have 
the  advantage  of  such  assistance.* 

The  Court,  on  looking  at  the  Aots,  dis- 
covered that,  although  the  Court  might  call 
in  assessors,  no  provision  was  made  for  the 
Treasury  paying  their  expenses,  as  in  appeals 
to  the  Privy  CounoQ.  The  expense  of  the  as- 
sessors would  have  to  be  paid  by  the  success&l 
party,  who  could  recover  them  as  part  of  the 
oosta  Jrom  the  tmsuoceesful  party. 

The  case  was  adjourned  for  the  purpose  of 
calling  in  the  aBBe6BorB.t 

*  See  the  Supreme  Court  of  Jadicature  Act,  1873,  b.  6S. 
t  W.    N.,  1876,  p.    6flj   Tanct,   Wednaada.;,  February 
9th,  lS7e. 
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Court  op  Appeal. 


^gi  on  Appeals  from  the  Adminlty.  Dina 
lir  Alexandbb  Cocsbuui,  C.J.,  Juieb,  Mi 
tioQALLAT,  L.JJ.,  Tith  tvo  Nantical 


THE     "  DUNKBLD," 

The  Court,  as  thos  constituted,  -with  the  aa- 
tanoe  of  nautical  aseesflors,  sat  to  hear 
peals  from  the  &.dmiralty  Division,  of  which 
ace  were  two — the  "Dunkeld"  (appeal  of 
I  owners  from  a  decision  of  Sir  Bobbrt 
ullimore),  and  the  "  Queen  Anne  "  (appeal 
the  owners,  also  from  a  deoisiou  of  Sir  Hobert 
iiLLiMORB),  both  cases  of  collision,  and  both 
ning  on  the  facts. 

Dr.  Deane  and  Gainsford  Bruca  were  for  the 
pellants,  and  MHward,  Q.C.,  and  Clarkson  for 
'  respondents  in  the  case  of  the  "Dunkeld."* 
rhe  Court  reversed  the  decree  of  the  Judge 
the  Admiralty  Division.  No  costs  on 
ber  mde.t 
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Court  of  Apfbai. 

{No  Judge  shall  sit  on  Appeal  from   any 

Judgment  or  Order  made  by  himself.) 

(Bofore  JssaiL,  H.B.,  Kbi.i.t,  C.B.,  Hbllibh,  L.J.,  and 
Pollock,  B.) 


In  order  19 

diijuali/f  a 
JuilfttBioprt' 
sidti  at  tkt 

aff  ion  from 
Hilling  on  an 
iipptal  from 
tilt  Ptriiet 
ofthtjurfi,ili 
nectuary  to 
shaWtkllU 
tt/raud  an 

waW  or   til* 


Walkin  WUliamg,  Q.C.,  for  the  plaintiff,  in- 
quired whetlier  the  above  case  would  be  taken 
before  the  Court  as  at  present  constituted,  the 
action  having  been  tried  before  Lord  Chief 
Baron  Kelly,  who  had  directed  a  verdict  to  ' 
be  entered  in  accordance  with  the  opinion 
which  he  entertained,  subjeot  to  leave  to  the  , 
opposite  party  to  move. 

Jesbel,  M.E. — The  Court  has  already 
considered  this  question,  and  decided  that, 
where  a  Judge  has  merely  presided  at  the 
trial,  the  case  is  not  within  the  letter  of  the 
seotioQ  ;  and  where  he  has  merely  directed  a 
verdict  for  the  purpose  of  raising  the  point  of 
law,  without  expressing  any  opinion  one  way 
or  the  other,  he  is  not  within  the  spirit. 

Mbllish,  L.J. — If  the  Judge  has  decided 
nothing,  and  there  is  no  ruling  under  appeal, 
the  case  is  not  vnthin  the  section ;  though,  if  a 
Jndge  has  expressed  a  strong  opinion  one  way 
or  the  other,  he  might  think  it  right  not  bo  sit 
on  the  appeal. 

Kbllt,  C.B. — If  counsel  tell  me  that  any 

win  the  Court  below,  L.R., 
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opinion  of  mine  expressed  at  the  trial  "will 
oome  into  queBtion»  I  should  not  think  it  right 
to  sit,  as  that  would  undoubtedly  be  within  the 
spirit  of  the  section. 

May  9. — On  the  oaee  being  called  on,  counsel 
{Hawkinsy  Q.C,y  for  the  defendants,  and  Biron 
for  the  plaintiff)  agreed  in  stating  that  the  Lord 
Chief  Baron  had  merely  left  questions  of  fact 
for  the  jury,  and  had  upon  their  findings 
directed  a  yerdict  for  the  defendants,  with  leave 
to  the  plaintiff  to  moye.  But  Biron  stated 
that  his  lordship  had  expresiBed  an  opinion 
that  a  portion  of  the  findings  was  surplusage, 
and  inmiaterial.  The  plaintiff's  contention  on 
the  appeal  would  be  that  this  part  of  the 
findings  was  most  material,  and  entitled  the 
plaintiff  to  the  yei*dict. 

The  Lord  Chief  Baron  accordingly  with- 
drew.* 

SECTION   10. 
(Administration  of  AsHeis  of  Insolvent  Estates,) 

Chancery  Division. 

(Before  Baoox,  Y.O.) 
May  nth,  1876. 

WILLYAMS     9.     ICATTHEMtS  ;    MATTHEWS    «. 

MATTHEWS. 

On  the  19th  of  Noyember,  1875,  Benjamin  wher$  a  tuit 
Matthews  died  insolvent,  having  by  his  will  "^^^^^li 
giyen  all  his  real  and  personal  estate  to  his  mortgagee  to 
wife,  Harriet,  and    appointed    her    his    i^l^'^ll!^^^^ 

«  11  N.G.,  109.  The  hearing  is  reported,  1  0.  P.  Div., 
M,  and  24  W.  B.,  907. 
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CouBT  OF  Appeal. 
{No  Judge  shall  ail  on  Appeal  from  any 

Judgment  or  Order  made  by  Mmeelf.) 
(Before  JsBsn.,  H.H.,  KuxT,  C.B^  HiLun.LJ.,  uid 

POLUKX,    B.) 


/«or*r(o  Watkin  Wtlliama,  Q.C.,  for  the  plaintiff,  in- 

jMigtKkopTi-  quired  whether  the  above  case  would  be  taken 
tided  ai  tht  before  the  Court  as  at  present  oonstitnted,  the 
aciionfrom  aotioQ  haTing  boon  tried  before  Lord  Chief 
"""S  r™"  -^^^^  Kklly,  who  had  directed  a  verdiot  to 
the  verdict  be  entered  in  aecordanoe  with  the  opinion 
'Ltitmrytl  "  ^bioh  he  entertained,  eubjeot  to  leave  to  the 
ihow  that  ht    opposite  party  to  move. 

TpimZn  ow*        Jessel,    M.R, — The     Court    has     already 

^'ih    "'( 'ot    oonsidered   this   question,    and   decided  that, 

trio/ wAicA  in- where  a  Judge  haa   merely  presided  at   the 

'^■1?^fn  'tLw  ^^>  *^^  *^^  *^  ""^  within  the  letter  of  the 

finding.  Section ;   and  where  he  has  merely  directed  a 

verdict  for  the  purpose  of  raising  the  point  of 

law,  without  expressing  any   opinion  one  way 

or  the  other,  he  is  not  within  the  spirit. 

Mellish,  L.J. — If  the  Judge  has  decided 
nothing,  and  there  is  no  ruling  under  appeal, 
the  case  is  not  within  the  section ;  though,  if  a 
Judge  has  expressed  a  strong  opinion  one  way 
or  the  other,  he  might  think  it  right  not  so  mt 
on  IJie  appeal. 

Kelly,  C.B. — If  counsel  tell  me  that  any 

a  the  Court  below,  L.B., 
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opinion  of  mine  expreeaed  at  the  trial  vill 
oome  into  question,  I  should  not  think  it  right 
to  eit,  as  that  would  undouhtedly  he  within  the 
spirit  of  the  Beotion. 

May  9 . — On  the  case  hein^  called  on,  counsel 
{Sawkins,  Q.C.,  for  the  defendants,  and  Siron 
for  the  plaintiff)  agreed  in  stating  that  the  Lord 
Chief  Baron  had  merelj  left  questions  of  fact 
for  the  jury,  and  had  upon  their  findings 
direoted  a  verdict  for  the  defendants,  with  leave 
to  the  plaintiff  to  move.  But  Biroa  stated 
that  his  lordship  had  expressed  an  opinion 
that  a  poriiion  of  the  findings  was  surplusage, 
and  immaterial.  The  plaintiff's  contention  on 
the  appeal  would  be  that  this  part  of  the 
findings  was  most  material,  and  entitled  the 
plaintiff  to  the  verdict. 

The  Lord  Chief  Saron  aooordingly  with- 
drew.* 


SECTION   10. 

{Administration  <f  Assets  of  Insokmt  JSalates.) 

Chancery  Ditisiok. 

(Before  Bicox,  V.C.) 

May  ISM,  1878. 

WILLTAHB     r.     ICATTHBWS;    MATTHEWS     C. 

MATTHEWS. 

On  the  19th  of  November,  187f>,  Bei^amin  wiun  ■  nrn 
Matthews  died  insolvent,  having  by  his  will  tf^^J°^^j;' 
given  all  his  real  and  personal  estate  to  his  mortfOfu  t.: 
wife,   Harriet,  and    appointed    her    his    sole  "l^^,  g^'J 
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The  testator  at  the  time  of  his 
''I'g  i„  death  iras  not  poBaeesed  of  any  real  estate,  and 
x-  hifl  personal  estate  oonsisted  of  a  poli(7-  of  £500 
luit  on  his  own  life,  and  a  reversionary  tDtereet* 
''"J:  worth  about  £1,500,  nnder  hia  father's  will. 
.<^«  On  the  5th  of  April,  1S76,  MeasTH.  WiUyama 
.i"  and  Company,  hankers,  to  whom  the  teHtator 
-fc  owed  £d,000  at  the  time  of  his  death,  and  who 
,„,/  claimed  to  have  an  eqnitahle  chai^  on  the 
"^  testator's  reversionary  interest  and  the  policy, 
f  Ae  oommenoed  the  action  of  Willyam*  v.  Mattietct, 
/  "on  behalf  of  themselveB  and  all  the  other 
creditors  of  the  testator,"  to  eertablish  their 
;,  iht  charge,  as  equitable  mortgagees,  and  claiming 
jdi/ed  ^^  aocoont  and  foreclosure,  or  a  sale  of  the 
reversionary  interest,  and  application  o£  the 
,1  ai  proceeds,  together  with  the  insurance  moneys,  in 
ra  o/ payment  of  whatshould  be  found  due  to  them  ; 
I*,'"  and,  in  case  of  deficiency,  for  an  administration 
""-  of  the  estate  and  payment  to  them  and  the  other 
;„,:.   creditors  in  a   due  course  of  administration. 

The  defendant,  Harriet  Matthews,  denied 
the  validity  of  the  plaintiff's  charge,  and  re- 
quired a  statement  of  claim  to  be  delivered. 

On  the  19th  of  April,  1876,  the  suit  of 
Malthetea  v.  Mattheai  was  commenced  by  Mary 
Matthews,  sister  of  the  testator  and  a  creditor  for 
£200,  being  simply  a  creditor's  summons  for 
the  administration  of  the  testator's  estate,  and 
on  April  28th  a  decree  was  made  for  the  usual 
aooouutsand  inqoiriee. 

Harriet  Matthews,  the  sole  defendant  in 
both  actions,  now  moved  that  all  furUier  pro- 
ceedings in    Wiilyams  v.  Mattheaa  might  be 
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stayed,  and  that  tlie  ooste  of  the  plamti&  tberein, 
up  to  the  time  that  the7  had  notioe  of  the 
decree  lasde  on  the  28th  of  April,  including  their 
«ostB  of  the  motion,  might  be  taxed ;  and  that 
such  plaintifiB  might  be  at  liberty  to  go  in  under 
the  decree  and  prove  their  olaim  and  the  amount 
of  their  costs  against  the  assets  of  the  testator. 

Sir  S.  M.  Jackton,  Q.C.,  and  Rawlins,  in 
support  of  the  motion. — The  order  we  ask  for 
is  a  matter  of  course.  The  only  question  is, 
who  is  to  have  £he  conduct  of  the  decree  ?  We 
submit  that  there  is  no  ground  for  taking  the 
condoot  of  the  decree  from  the  plaintiff  in  the 
Mcond  action,  vhich  is  more  for  the  benefit  of 
all  parties  interested  than  the  first  action, 
betatise  if  Willyams  and  Company  succeed  in 
establishing  their  charge,  they  vill  in  fact  take 
the  whole  eetate. 

Oonetu  Hardy,  for  the  plaintiff  in  the  second 
action,  supported  the  motion,  and  referred  to 
sect  10  of  the  Supreme  Oourt  of  Judioatore 
Act,  1875,  and  contended  that  as  Willyams 
and  Company  sought  to  establish  a  ohoi^  to 
the  detriment  of  the  general  body  of  oreditors, 
tluor  action  was  in  fact  a  mortgagee's  suit,  and 
they  oould  not  be  said  to  be  suing  on  behalf  of 
all  the  creditors. 

K»y,  Q.C.,  and  E.  8.  Ford,  for  the  plaiotifib 
in  the  first  action. — The  practice  is  well  estab- 
lished that,  \i  there  are  two  soits  in  progress, 
and  all  questions  oan  be  decided  in  one,  then 
the  two  suits  ore  consolidated,  and  the  conduct  of 
the  proceedings  is  given  to  the  plaintiff  in  the 
firet  suit.     Maaon  v.  Bogg,  2  M.  &  C,  443. 
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Sir  E.  M.  Jackaon,  Q.O.,  in  reply. — The  ralo 
laid  down  in  Mtuon  v.  £ogg  is  now  no  longer 
the  piactioe  to  be  observed  in  adnmuBtering 
estates  in  Chancery ;  estates  are  now  to  be  ad- 
minietered  aooording  to  the  rule  in  btrnkraptoy. 
Supreme  Court  of  Judicature  Act,  1875,  e.  10. 

Bacon,  T.C, — It  is  the  well  established 
practice  of  the  Court  that  two  suits  for  the 
Mune  purpose  will  not  be  allowed  to  go  on 
t(^ther.  The  plaintifik  in  the  first  action  seek 
to  establish  a  charge  and  ask  that,  if  there  be 
a  defirdenoy,  the  estate  may  be  duly  sdmi- 
oistered  for  the  benefit  of  aJl  the  creditors. 
That  is  the  relief  which  the  statute  says  they 
are  plainly  entitled  to,  and  it  is  precisely  the 
rule  which  obtains  in  bankruptcy.*  I  am  not 
sorry  that  the  Supreme  Court  of  Judicature 
Act,  1875,  sect.  10,  has  been  referred  to,  as  it 
affords  an  opportouity  of  referring  to  the  new 
practice.  I  think,  therefore,  that  if  ui  inquiry 
as  to  incumbranoes  is  added  to  the  decree  in 
the  terms  of  the  indorsement  on  the  writ  of 
gummona  of  the  plaintiffs  in  the  first  action, 
enough  will  be  done  to  enable  them  to  obtain 
the  relief  which  they  ask  for.  All  farther 
proceedings  in  the  first  action  must  be  stayed, 
but  the  plaintifiTs  in  that  action,  as  being  the 
persons  mainly  interested  in  the  administration 
of  the  estate,  must  have  the  conduct  of  the 
decree  in  the  second  action. f 


•  32  and  33  Vict.  c.  71.  a.  I!;  G«iienl  BqIm  nnder 
that  Act,  IS70,  Bules  78,  79,  SO,  tmd  St. 
t  46L.  J.  (Ch.),  711;UL.T.,  718. 
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(The  Rules  t^  the  Supreme  Court  regulate  all 
matters  to  which  they  extend,  from  the  Xii  of 
Nov.,  1875.) 

Court  of  Appeal, 

(Befoie  JiHBL,  U.B.,Lord  CoLBBrooi,  C  J.,  Mbllue,  L.J., 
and  DntMAH,  J.) 

JTiy  16th,  IB78. 

BARP  v.   FAULKNEB  AND  ANOTHER. 

An  action  was  brought  in  the  Exchequer 
Diriaion  to  reoover  oompensation  from  the  de- 
lendante  for  permitting  cattle  infected  with  a 
MntagiouB  disease  to  oome  into  contact  vith, 
md  thereby  infect,  the  plaintiff's  cattle. 

The  plaintiff,  who  was  a  cattle  dealer,  ooou- 
(ned  land  adjoining  land  upon  which  the  de- 
fendants, in  the  autumn  of  1874,  had  hired  the 
ight  of  pasturing  cattle.  The  fences  between 
he  plaintiff's  and  defendants'  land  being  ont  of 
npair,  cattle  strayed  from  the  defendants'  on 
»  the  plaintiff's  land  ou  the  13th  and  15th  of 
December,  1874,  and  were  stated  by  the  plain- 
iff  to  have  infected  his  oattle. 

In  January,  1875,  the  district  inspector  aum- 
noned  one  of  the  defendants  under  the  abore- 
nentioned  Act,  and  he  was  convicted  of  having 
m  the  IStb  of  December,  1874,  kept  cattle  in- ' 
Fected  with  foot  and  mouth  disease  in  a  field , 
iDBuffioiently  fenced. 
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At  the  trial  before  Quain,  J.,  at  the  Stafford 
Spring  Assizes,  1 875,  a  verdict  was  entered  iof 
the  plaintiff,  with  leave  to  the  defendants  to 
move  for  a  new  trial  on  the  ground  that  a  cer- 
tificate of  ooDviotioD  of  one  of  the  defendants 
under  the  Contagious  Diseases  (Aoinuds)  Act, 
1869,  had  been  improperly  received  in  evidence. 
The  juTj  then  found  that  the  defendants  by  tJiem- 
selves,  or  hy  their  servants,  knew  of  the  state  of 
health  of  the  oattle  at  the  time  of  their  being 
put  into  the  field  adjoining  the  plaintiff's  land, 
and  that  putting  them  there  was  negligence 
in  the  defendants. 

A  rule  nisi  was  obtained  in  Eaoter  Term, 
1875.  On  the  23rd  of  December,  1875,  it  oame 
OD  to  be  argued,  and  the  Court  discharged  the 
rule. 

The  defendants  appealed. 

Badcliffe  Cook  {S.  Matthetct,  Q.C.,  with  him), 
for  the  appellants. — There  ought  to  be  a  new 
t^al  OQ  the  ground  of  improper  admission  of 
evidenoe.  Order  XXXIX.,  Bule  3,  of  the 
Itules  of  the  Supreme  Court,  giving  the  Court 
a  disoretioD,  does  not  apply  to  a  rule  ami 
grant«d  before  November,  1875.  To  make  it 
do  so  would  be  givii^  the  Act  a  retrospective 
effect,  and  express  words  are  reqitired  for  that 
purpose.  It  is  not  a  mere  question  of  proce- 
dure ;  to  ooBstrue  the  rule  as  applying  to  this 
oase  would  be  taking  away  from  us  a  veetod 
right  and  giving  no  right  in  its  plaoe. 

Staneley  Eill,  Q.O.,  and  J.  0.  Qriffitkt,  Q-C, 
for  the  respondent,  were  not  called  <m. 

Jbssel,  M.B.,  said  that  the  Court  was  asked 
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to  rererse  the  judgment  on  the  groimd  thai  at 
the  trial  a  ooQ^iotion  of  odg  of  the  defendtitits 
was  improperly  put  in  evidence.  The  defea* 
dant  was  Gonvioted  on  the  12th  of  January, 
1875,  for  having  done  BomeUiiag  on  the  I8th 
of  December,  1874.  It  was  put  in  to  show 
that  the  defendant  (though  he  might  have  done 
so)  did  not  give  evidence  that  be  did  not  know 
of  the  disease  on  the  18th  of  December.  But 
by  the  finding  of  the  jury  it  beoame  immaterial 
whether  he  knew  or  not  on  the  18th.  It  did 
not  influence  the  verdict  of  the  jury.  That 
being  bo,  the  question  was,  did  Order  XXXIX., 
Bule  3,  apply  P  If  the  trial  had  commenced 
after  the  Supreme  Court  of  Judicature  Act, 
1875,  came  into  operation,  it  would  apply  with- 
out doubt.  The  Kule,  in  his  opinion,  left  a  dis- 
cretion to  the  Court,  and  in  all  matters  of 
diBcrctiou  it  was  necessary  to  show  gross  mis- 
carriage to  induce  the  Court  of  Appeal  to 
interfere.  But  did  the  Bule  apply  where  a  rule 
niti,  obtained  before  the  Act  came  into  operation, 
was  argued  to  be  made  absolute  after  the  Act, 
was  in  operation  P  There  was  no  order  for  a 
new  trial  until  the  rule  was  made  absolute,  and 
the  Kule  of  Court;  saying  that  the  Court  diall 
not  grant  a  new  trial,  they  were  asked  to  de- 
cide that  the  Court  should  grant  a  new  trial. 
It  was  argued  that  vested  rights  should  not  be 
taken  away,  but  the  provision  was  merely 
remedial.  A  statute  remedying  a  defect  in  the 
procedure  applied  from  the  passing  of  the  Aot 
to  every  question  of  procedure  arising  after  the 
passing  of  the  Aot. 
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Lord  Coleridge,  C.J.,  Mellish,  L.J.,  and 
Denman,  J.,  oonourred.* 


SECTION  18. 

iliules  of  the  Admiralty  Court  to  continue  in 

force.) 

Probate,  Divorce  and  Admiralty  Division. 

(Before  Sir  B.  Fhillimobb.) 
January  llth  and  12M,  1876. 

THE   "  POLYMEDE." 

Section  18  of  This  was  a  cause  of  mortgage  instituted  on 
Act,  1876,  t^©  3rd  of  November,  1875,  on  behalf  of  the 
^f^y  '**i  mortgagees  of  eight  sixty-fourth  shares  in  the 
OrdsTM  of  vessel  "  Poljmede  *'  against  the  owner  of  such 
A^iraitv^  eight  sixty-fourth  shares  in  the  said  vessel.  A 
Court  in  force  writ  in  rem  having  issued  was  duly  served,  and 
wmber  1876^'  *^®  vessel  placed  under  arrest  in  the  suit,  but 
except  90  far  at  jio  appearance  was  entered  on  behalf  of  any 
^^iSm  o7<L  person  as  defendant,  and  the  solicitors  for  the 
Supreme  Court,  plaintiffs  accordingly,  on  the  17th  of  November 
in  force,  and  1875,  filed  in  the  Begistry  an  affidavit  of  the 
Order^XHl  ^^^^^  ^^  ^^^  writ,  and  particulars  of  the plain- 
oftheJRuiee  tifiBs'  demand,  and  on  the  28th  of  Decembei? 
cJut^,  ^'^  1875,  entered  final  judgment  for  the  amount  of 
which  the  the  plaintiffs'  daim  and  their  teamed  costs,  there- 
ofthe  Admi-  by  complying  with  the  provisions  of  Rule  5, 
raiiff  Court  ae  Order    XIII.  of  the  Rules  of  the    Supreme 

to  proeeedtnge  ^^        , 

in  default  of  Oourt. 

appearance  in        rpj^^  4^]^  ^^  gjj^  j^^^g  ^f  tj^^  Additional  RuleS 

Admtralty 

actions  in  rem  of  the  Admiralty  Court,  1871,  which  were  in  force 
were  varu  ,     ^^  ^-^^  commencement  of  the  Supreme  Court  of 

•  84  L  T.,  284 ;  24  W.  R.,  774, 
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ndicatare  Acta,  relate  to  proceedings  in  oauses *°™^*'*" 
K  rem  by  default,  and  provide  as  follows : —      "sZiSa/  tin 
"  (4)  If,  within  twelve  days  after  service  of  a  ^"^  *-'"  '*• 
varront  or  citation,  no  appearance  ahall  liave  ceurt,  Jhem- 
leen  entered  in  the  cause,  the  proctor  for  the  ^^^^colt'i 
)laintiff  may  file  his  petition,  and  if,  within  «/  <**  Admi- 
■welve  days  from  the  filing  of  the  petition,  no  Jo^*^,,,^[„j,"' 
ippearance  shall  have  laeen  eut«red  in  the  cause,  •"  */'»"'' "/ 
'he  plaintifTa  proctor  may,  on  bringing  in  his  Admiralty 
proofe,  Bet  the  cause  down  for  hearing.  "'"tKn^t  '^'"" 

"  (5)  If,  when  the  cause  comes  before  th^  rnvti,  and 
Jodgo,  he  is  satisfied  that  the  plaintiffs  claim  ^^J^''" 
is  well  founded,  he  may  pronounoe  for  the  daim 
with  or  without  a  'reference  to  the  registrar,  or 
to  the  registrar  assisted  by  merchants,  and  may, 
at  the  same  time,  order  the  property  to  be  ap- 
praised  and  sold  with  or  without  previous  notice, 
and  the  proceeds  to  be  paid  into  Court,  or  may, 
make  anch  order  in  the  premises  as  to  him  shall 
seem  meet." 

Jan.  1 1. — E.  C.  Clarhson  nowmoved  the  Judge 
in  Court  to  decree  the  appraisement  and  sale  of  eight 
sixty-fourtha  of  the  vessel  "  Polymede."  Eule 
10  of  Order  XIII.  of  the  Rules  of  the  Supreme 
Court,  having  been  abrogated,*  there  is  no  length 
any  settled  practice  with  regard  to  proceedings 
by  default  where  a  writ  in  rem  has  been  issued, 
and  it  is  doubtful  whether  in  such  cases  the 
praotioe  which  prevailed  in  the  High  Court  of 
Admiralty  before  the  coming  into  operation  of 
the  Supreme  Court  of  Judicature  Act,  1875, 
ought  still  to  be  followed,  or  whether  the  un- 
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annulled  provisionfl  of  Order  XIII.  ought  not 
to  be  complied  with,  so  far  as  may  be.  It  is 
submitted  that  the  solicitors  for  the  plaintifGs 
have  taken  the  right  course  in  complying  with 
the  provisions  of  Eule  5  of  Order  XIII. 

Cur,  adv.  tniU. 

Jan.  12. — Sir  Eobert  Phillimore. — This 
is  the  first  case  in  which  the  question  has  had 
to  be  considered  by  the  Court  whether  the 
Bules  of  Court,  which  form  part  of  the  Supreme 
Court  of  Judicature  Act,  1875,  apply  to  an 
action  in  rem  where  the  proceedings  are  by 
default.  What  the  Court  really  has  to  de- 
cide is  this :  Are  the  Eules  of  Order  XIII.  in 
the  Schedule  annexed  to  the  Supreme  Court  of 
Judicature  Act,  1875,  applicable  to  a  cause  in 
rem  in  default  ?  or  ought  the  practice  prevail- 
ing in  the  Court  of  Admiralty  immediately 
before  the  coming  into  operation  of  the  Supreme 
Court  of  Judicature  Acts,  still  to  be  enforced  in 
such  cases  P 

Now,  Order  XIII.  in  the  Schedule  of  the 
Supreme  Court  of  Judicature  Act,  1875,  is 
headed  "Default  of  Appearance,"  and  con- 
sists of  ten  divisions  or  paragraphs,  of  which 
the  tenth  or  last  is  sub-divided  into  a  great 
many  sections  relating  exclusively  to  the  pro- 
ceedings in  Admiralty  actions  in  rem  in  which 
an  appearance  has  not  been  entered.  It 
is  to  be  presumed,  therefore,  that  the  framers 
of  the  Rules  were  of  opinion  that  the  first 
nine  paragraphs  of  this  Order  were  not  to 
be  applied  to  Admiralty  proceedings  in  rem. 
Now,  at  a  meeting  of  the  Judges  of  the  Supreme 
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Court,  held  on  the  let  of  Decemher  Ittst,  in  pur- 
Buanoe  of  the  Supreme  Court  of  Judicature  Aot, 
1875,  the  lOthBule  of  OrderXIII.  was  annulled, 
and  no  other  Hule  was  Bubetituted  for  it.  Under 
these  cirGumst&nces  it  has  heen  suggested  to 
Dae  that  the  5th  Kule  of  the  Order,  heing  suffi- 
dient  on  its  face  to  apply  to  a  judgment  by  de- 
faolt  in  an  Admiralty  aotion  siniilar  to  that 
aow  before  me,  has  been  rightly  followed  in 
this  case,  but  I  am  of  opinion  that  this  is  a 
position  which  cannot  be  suocessfully  main- 
tained. In  the  first  place,  as  I  have  already 
iaid,the  insertion  of  theRule  which  has  aow  been 
annulled,  shows  that  the  frsmers  of  the  Rules 
of  Court  did  not  ctHisider  that  the  previous 
paragraphs  of  the  order  were  sufficient  for  the 
purpose  of  laying  down  any  Rules  with  regard 
to  proaeediugs  tn  rem — and,  in  fact,  it  was  ad- 
mitted by  Mr.  Clarkson  that  neither  the  5th 
Rule,  nor  any  o<rher  of  tlw  Rules  which  remain 
onannulled,  oould  be  said  to  apply  to  all  cases 
jf  proceedings  iw  rem  by  default — and,  in  the 
jeooud  place,  the  18th  sectioo  of  the  Supreme 
Court  of  Judicature  Act,  1875,  provides  that 
■'  all  Rules  and  Orders  of  Court  in  force  at  the 
time  of  the  oommenoemMit  of  this  Act  iu  the 
Dourt  of  Probate,  the  Court  for  Divorce' and 
Patrimonial  Causes,  and  the  Admiralty  Court, 
>r  in  relation  to  Appeals  from  the  Chief  Judge 
n  Bankruptcy,  or  from  the  Court  of  Appeal  in 
l>ankmptcy  matters,  except  bo  far  as  they  are 
npressly  variedby  the  First  Schedule  hereto  or 
by  Rules  of  Court  made  by  Order  in  Council 
befbre  the  commencement  of  this  Act,  shall 
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remain  and  be  in  force  in  the  Higli  Court  of 
Justice  and  in  the  Court  of  Appeal  respectively, 
until  they  shall  be  respectively  altered  or 
annulled  by  any  Rules  of  Court  made  after  the 
commencement  of  this  Act." 

In  my  judgment,  the  effect  of  the  annulment 
of  the  10th  Rule  of  the  Order  as  to  default  of 
appearance  (Order  XIII.),  is  to  revive  the  prac- 
tice previously  existing  in  the  High  Court  of 
Admiralty  with  regard  to  proceedings  by 
default  in  reniy  and  I  must,  therefore,  pronounce 
that  such  practice  must  be  followed  in  the 
present  case.  I  shall  make  no  order  on  the 
motion,  but  I  shall  direct  the  costs  of  the 
motion  to  be  costs  in  the  cause.* 


{Mules  of  the  Probate  Court  to  continue  in  force.) 

Court  of  Appeal. 

March  7thy  1876. 
SUGDEN   V.    ST.    LEONARDS    (NO.  1). 

A  Probate  This  was  an  appeal  from  a  decision  of  the 

wot  pending  President  of  the  Probate  Division,  who  held 
when  the  ^«-   that  the  will  and  codicils  of  the  late  Lord  St. 

preme  Court  of 

Judicature  Leonards  had  been  duly  executed,  and  that 
i^^Zt^^^ the  wiU,  which  had  been  lost,  had  not  been 
heard  hy  a  destroyed  by  him  animo  retocandiy  and  decreed 
lMauJ)ivi'  probato  of  the  contents  thereof,  as  propounded 
eion  without  a  by  the  cxecutors,  and  of  the  codicils. 

jury  under  the    *" 

Court  of  Pro-      X  or  the  purposes  of  this  report  it  is  necessary 

i^if  ^  rlj  ^  ^^^®  ^^®  foUowing  facts  :— 

Judge  decided       On  the  15th  August,  1875,  proceedings  were 

•  1  P.  D.,  121 ;  34  L.  T.,  367 ;  24  W.  R..  256. 
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istitnted  for  the  purpose  of  piopoundimr  the  '*«  ••««  <*/ 
rill  and  oooiciIb.  i^,  pUaditig, 

On  the  29th  of  April,  1875,  Lord  St.  Leo-  '";^;»™>r"«;' 
laroB,  the  heir-at-Iaw,  and  oertain  interveners  piaintifft' 
ileaded,  in  effeot^(l)  that  the  alleged  will{^"Xi«f™ 
raa  not  duly  executed  ;  (2)  that  the  said  will  dtfindanf  ap- 
ras  revoked  hy  the  deceased  by  destroying  it  tj^  optniHg  Tr 
rith  the  intention  of  revokinff  it ;  (3)  that  the  ""^ppx^"" 
i      *       P IV         -J      -11  111-    i''"^hf'  *"*- 

ontents  of  the  said  will  were  not  as  set  out  in  mitud  tint,  at 

he  declaration ;   (4)  that  the  oodicdls  were  not  J^  f^Jf 
uly  executed;  and  (5)  that  the  oodioils  were  c<mrtrtiiuam,i 
atended  to  be  dependent  on  the  will  and  t«i"^'^^"v" 
lave  no  force  apart  therefrom.  Judicatur* 

On  the  9th  of  June  the  replication  was  filed  difmdanti 
\y  the  plaintiffij,  demurring  to  the  last  plea,  ''^^^^^,. 
nd  joining  iasoe  on  the  other  pleas.  tin  Court  of 

On  the  14th  of  June  the  defendants  delivered  ^^l^%±' 
heir  joinder  in  demurrer. 

On  the  22nd  of  June  the  following  order  was  JJJ^'^, 
aade : — "  "Whereupon  the  Judge  Ordinary  did,  gi'ct^todo «... 
0  wit,  on  the  22nd  of  Jane,  1875,  upon  the^mtin;  on' Ar 
rpplioatioQ  of  the  plointifis  and   hy  consent,-^'""'"""'? 
rder  that  this  oaose  should  he  heard  before  antimive « 
he  Cooit  itself  without  a  jury."  „™    ^^"^  " 

On  the  25th  of  November  the  President  of '*f,' 


1837,  fittfo  611, 
and  thai. 


lad  to  discharge  the  functions  of  a  jury  and  '".^^f "'" 
^ve  his  verdict  upon  certain  questions  of  fact,  htBring,  mui 
lecided  those  questions  in  the  plaintiffs'  favour,  '^^^/^^„f  ,; 
ind  the  following  order  was  made ; — "  This  decree  at  a 
)onrt  doth  find  that  the  Bight  Honourable  ■f^'i^'l,',,'!, 
SdwMd  Burtenshaw  Lord  St.  Leonards,  the '>pp"'1 />-»""■• 
leceoaed  in  this  cause,  made  and  duly  executed 
lifl  last  will  and  testament  bearing  date  on  or 

n 
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about  the  13th  Januaiy,  1870,  and  that  the 
contents  thereof  were  in  suhfltanoe  or  to  the 
effect  set  forth  in  the  3rd  paragraph  of  the  said 
declaration  as  amended,  and  that  the  said  de- 
ceased also  made  and  duly  exeoated  eight 
eodicils  to  the  said  will,  the  same  being  the 
toipts  bearing  date  respeetiyelj  March  23rd, 
1870 ;  July  4th,  1871 ;  September  16th,  1871 ; 
September  20th,  1871 ;  November  24th,  1871 ; 
March  27th,  1872 ;  May  1st,  1 872 ;  and  August 
20th,  1873,  now  remaining  in  the  Probate 
Begistry  of  this  Court  annexed  to  the  affidavit 
as  to  scripts  of  tlie  Honoumble  and  Beverend 
!EVank  Sugden,  the  Honourable  Charlotte  Sug- 
den,  and  John  Heilly,  the  plaintifb,  the  said 
Iff  ill  and  codicils  having  been  propounded  in 
this  cause  on  behalf  of  the  plaintiffs,  the  exe> 
cutors  therein  named ;  and  that  the  said  will 
and  codicils  were  not,  nor  were  either  of  them, 
revoked  at  the  death  of  the  said  deceased." 

On  the  7th  of  December  the  defendants  ap- 
plied for  and  obtained  an  extension  of  the  time 
in  which,  under  the  Probate  Act,  1857,  Rule  60, 
applications  for  a  re-hearing  must  be  made. 

On  the  21st  of  December,  no  motion  having 
been  made  by  the  defendants  for  a  re-hearing 
within  the  extended  time,  the  plaintifBs  applied 
for  a  decree,  and  the  President,  in  order  to 
clear  the  record,  overruled  their  demurrer 
without  argument,  and  a  decree  was  made  in 
the  following  terms  : — "  This  Court  doth  pro- 
nounce and  declare  for  the  force  and  validity 
of  the  last  will  and  testament  of  the  late  Ixnrd 
St.  Leonards,  and  for  the  force  and  validity  of 
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the  eight  oodioils."  A  postea  was,  under  the 
pTonsiaQs  of  the  Frohate  Act,  1857,  indoreed 
on  the  TQOord  stating  in  effept  the  finding  of  the 
Court. 

The  defendants  appealed  £roin  the  decree  of 
the  President. 

Bides  o9  and  60,  made  in  pursuance  of  the 
Probata  Act,  1857,  s.  30,  are  as  follows : — 

*'  59.  An  application  for  a  new  trial  of  an 
iflBue  tried  before  a  jury  may  he  made  to  &e 
Court  by  motion  within  fourteen  days  &om  the 
day  on  which  the  iBSue  was  tried,  if  the  Count 
be  then  aitting ;  and,  if  not,  on  the  fint  motion 
day  after  the  expiration  of  the  fonrteen  days. 

*'  60.  An  apphcation  for  a  re-hearing  of  a 
oaose  heard  before  a  Judge  withoat  a  jury,  and  ' 
in  which  evidence  has  been  given  vivA  voce, 
may  be  made  by  motion  within  fourteen  duys 
&om  the  day  on  which  the  same  was  heard,  if 
the  Court  be  then  sitting ;  if  not,  on  the  first 
motion  day  after  the  expiration  of  the  fourteen 
days." 

SawkiM,  Q.C.,  and  Indenoiek,  Q.O.  (Dr. 
Tristram  with  them),  for  the  respondents. — 
We  submit  that  this  appeal  must  be  limited  to 
the  question  of  law  arising  from  the  decree  and 
the  facts  as  found  by  the  Fteaident  must  be 
taken  to  be  oonolnsive.  The  proceedings  in 
the  Court  below  were  regulated  by  the  Probate 
Act,  1857,  and  by  the  Kules  made  under  that 
Act,  for  this  was  a  pending  suit  at  the  time 
when  the  Supreme  Court  of  Judicature  Aote 
come  into  operation,  and  the  President  madt' 
an  order  under  the  Supreme  Court  of  Judica- 
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tore  Act,  1873,  s.  22,  that  all  pending  suits 
should  be  proceeded  with  under  the  old  prac- 
tice.   Moreover  the  Probate  Bules  are  still  in 
force.   Supreme  Court  of  Judicature  Act,  1875, 
section  18.      The  mode  of  appeal  from  the 
decree  is  therefore  governed  by  the  Probate 
Bules.     The  declaration,  pleas,  and  replication 
were  all  filed  and  issue  joined  on  matters  of 
fact  in  dispute,   and  that  issue  delivered  in 
manner  directed .  by  the  Probate  Eules ;  the 
President,  as  required,  found  on  the  issues,  and 
his  findings  were  iadorsed  in  the  postea  on 
the  record,  and  we  contend  that  the  decree 
which  was  pronounced  upon  his  findings  is 
the  same  as  a  judgment  of  the  Court  upon 
the  findings  of  a  jury.     He  found   upon  the 
facts,    and    there    has    been     ample    oppor- 
tunity for  the  appellants  to  apply  to  him  for 
a  re-hearing  under  Bule  60.     As  they  have 
not    made    such   an  application,   and  as  the 
time  for  making  it  is  long  since  past,  they 
are   now  conclusively  bound  by  the  Judge's 
finding  as  to  the   facts.      [Melltsh,  L.  J. — 
Tour  argument  is  that  the  Court  of  Appeal 
cannot  re-hear  the  whole  case  ?    Jessel,  M.B. 
— Why  does  it  not  come  within  the  provision 
of  the    Supreme    Court   of    Judicature  Act, 
which  says  that  the  Court  of  Appeal  shall  have 
jurisdiction  to  hear  and  determine  appeals  from 
any  judgment  or  order  of  the  High  Court  of 
Justice?    Is  not  this  an  order  of  the  High 
Court  of  Justice  ?]     The  Judge's  finding  upon 
the  issues  does  not  in  the  least  degree  operate 
as  an  order  or  as  a  decree.     The  appeal  must 
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te  against  the  decree,  and  if  a  party  wants  to 
lavfl  the  faots  diBCussed  over  again  he  mnfit 
pply  for  a  re-hearing  in  the  mode  prescribed 
<y  Rule  60.  [Jksski,,  M.B.— That  Rule,  as  I 
inderBtand  it,  is  only  potential.  It  does  not 
ay  that  if  a  party  does  not  apply  for  a  re- 
learing  he  is  finally  bound.  See  the  mon- 
trous  inoonTenienoe  of  having  the  case  re- 
leard  by  the  same  Judge,  and  how  much 
letter  it  would  be  to  go  to  anotiier  Judge,  or 
tlier  Judges.  Wby  should  you  ask  uh  to 
dopt  that  which  is  absurd,  when  there  is  a 
ational  proceeding  pointed  dut  by  the  Supreme 
kiurt  of  Judicature  Acta  ?  James,  L. J.— I 
m  bound  to  say  it  does  not  strike  me  as 
eing  absurd.  CoCKBUftN,  C.J.  —  Nor  me, 
[rllish,  L.J.— The  14th  Rule  of  Order 
jTIII-  ot  the  Rules  of  the  Supreme  Court 
rovides  that  "  no  interlocutory  order  or  rule 
"om  which  there  has  been  no  appeal  shall 
perate  so  as  to  bar  or  prejudice  the  Court  of 
Lppeal  from  giving  such  a  decision  upon  the 
ppeal  as  may  seem  just."]  The  mere  fiuding 
f  a  fact  is  not  an  order  or  rule.  A  jury  has 
o  power  to  make  an  order,  and  a  Judge  ttying 
sues  of  fact  has  no  power  to  do  so  until  he 
roceeds  to  act  upon  his  finding.  Hia  mere 
ading  of  facts  does  not  amount  to  an  order ; 
is  a  mere  preliminary  step,  because  before 
le  order  can  be  pronounced  the  facts  must  be 
icertained,  if  the  facts  are  at  issue.  Tbe  Rules 
ttder  the  Probate  Act  require  an  application 
ir  a  rehearing  of  the  Judge's  finding  of  foots 
)  be  made  within  fourteen  days  from  the  day 
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of  the  hearing,  and  those  Rules  have  not  been 
abrogated  by  the  Supreme  Court  of  Judica- 
tuie  Acts.  No  doubt  by  the  16th  section  of 
the  Supreme  Court  of  Judicature  Act,  1873, 
the  jurisdiction  of  the  Probate  Court  was  trans- 
ferred to  the  High  Court  of  Justice ;  and  the 
191h  section  gives  the  Court  of  Appeal  jurisdio- 
tion  and  power  to  hear  and  determine  appeals 
from  any  judgment  or  order  of  the  High 
Court  (with  certain  exceptions  mentioned  in 
sect.  49),  subject  to  the  Rules  of  Court.  The 
22nd  section  provides  that  pending  suits  shall 
be  continued  and  concluded  as  the  Courts,  to 
which  they  are  attached,  respectively,  may  think 
fit  to  direct.  The  President  of  the  Probate 
Diviaion  thought  fit  to  direct  that  all  pending 
suits,  of  which  this  was  one,  should  be  con- 
tinued under  the  old  practice.  [James,  L.J. — 
Is  there  no  authority  upon  this  question  ?  Has 
there  eyer  been  an  appeal  to  the  House  of 
Lords  from  the  Probate  Court  in  which  the 
House  of  Lords  entertained  jurisdiction  to  in- 
quire into  the  finding  of  either  Judge  or  jury 
upon  a  question  of  fact  ?]  There  was  the  case 
of  CharUr  v.  Charter  (L.  Rep.,  7  E.  &  L,  364), 
but  that  was  a  question  of  law ;  the  point  does 
not  seem  ever  to  have  been  decided.  The  18th 
section  of  the  Supreme  Court  of  Judicature 
Act,  1875,  provides  that  all  Rules  and  Orders  of 
Court  in  force  at  the  time  of  the  commence- 
ment of  the  Act  in  the  Court  of  Probate,  ex- 
cept so  far  as  they  are  expressly  varied  by  the 
First  Schedule  to  the  Act,  or  by  Rules  of  Court 
made  by  Order  in  Council  before  the  commence- 
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ment  of  the  Act,  shall  remain  and  be  in  foree 
in  the  High  Court  of  Justice  and  in  the  Court 
of  Appeal  respeotiveljy  until  they  shall  respeo- 
tivelj  he  altered  or  annulled  hy  any  Bules  of 
Court  made  after  the  conunenoement  of  the 
Act.     Order  XXXIX.,  Ride  1,  of  the  Bules 
of  the  Supreme  Court,  provides  that  a  party 
desirous  of  obtaining  a  new  trial  of  any  cause 
tried  in  the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  Divisions  on  which  a  verdict  has 
been  found  by  a  jury  or  by  a  Judge  without  a 
jury,  must  apply  far  the  same  to  a  Divisional 
Court  by  motion,  such  motion  to  be  made  within 
four  days  after  the  trial.     [Mellish,  L.J. — 
That  Rule  does  not  apply  to  the  Probate  Divi- 
sion or  the  Chancery  Division.]     The  Probate 
Rules  are  in  existence  still,  and  govern  this 
case.    The  new  Bules  of  Court  do  not  apply  to 
proceedings  pending  in  the  Court  of  Probate 
before  the  Supreme  Court  of  Judicature  Acts 
came   into    operation.     [Mellish,  L.J. — ^We 
have  held  more  than  once  that  where  notice  of 
appeal  has  not  been  given  before  the  1st  No- 
vember, 1875,  the  suit  is  not  a  pending  one  in 
the  Court  of  Appeal  within  the  meaning  of  the 
Act,  on  aoooimt  of  the  use  of  the  word  '^  respec- 
tively "  in  section  22  of  the  Act  of  1873,  and 
that  all  proceedings  in  appeal  are  to  be  governed 
by  the  new  practice,  unless  some  proceedings 
towards  appeal  have  been  taken  prior  to  the 
commencement    of   the    Supreme    Court    of 
Judicature  Acts.]      There  are  two  cases  on 
which  we  rely  in  support  of  our  objection : 
FirBt,  the  case  of  Tommey  v.  WhUe  (6  CI.  <& 
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Fill.  786),  where  it  was  held  that  the  House  of 
Lords  will  not  give  relief  to  an  api)ellant 
against  an  order  of  which  he  complains  by 
his  petition  unless  he  has  taken  the  proper 
course  to  obtain  relief  in  the  Court  below. 
Secondly,  the  case  of  Fernte  v.  Young  (L. 
Eep.,  1  E.  &  I.,  63 ;  14  L.  T.,  637),  where 
the  House  of  Lords  held  that,  where  a  decree 
in  favour  of  a  patent  was  founded,  upon  its 
face,  only  upon  the  jfindings  on  certain  issues 
which  had  been  tried  by  a  Vice-Chancellor  with- 
out a  jury,  no  evidence  being  entered  in  the 
decree,  and  no  motion  for  a  new  trial  having 
been  made,  the  findings  were  not  open  upon  the 
appeal,  but  the  decree  itself  could  alone  be 
looked  at.  [James,  L. J.— There  is  this  differ- 
ence between  the  present  case  and  that — though 
I  do  not  know  that  it  is  an  essential  difference 
— here  the  appeal,  as  I  understand  it,  is  against 
the  findings  as  well.]  The  appeal  is  against 
the  decree  and  order.  There  is  no  appeal 
against  the  findings.  [Cockburn,  C.  J. — 
Supposing  this  case  had  been  tried  by  a  jury, 
and  the  jury  had  found  that  Lord  St.  Leonards 
purposely  destroyed  his  will,  and  supposing 
upon  the  whole  of  the  evidence  the  Judge  came 
to  the  conclusion  that  that  was  an  erroneous 
finding,  all  he  could  do  would  be  to  grant  a  new 
trial,  but  he  could  not  act  upon  his  own  judg- 
ment  as  to  what  ought  to  have  been  the  finding 
of  the  jury  upon  the  evidence,  and  the  result 
would  be  exactly  the  same  in  a  case  tried  by  a 
Judge  without  a  jury,  as  is  done  at  the  assizes 
very  often ;  and  on  an  appUcation  made  to  the 
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Court  out  of  whioh  the  record  arose  for  a  new 
trial,  upon  the  ground  that  the  finding  of  the 

Judge  was  against  the  weight  of  evidence,  aU 
the  Court  could  do  would  be  to  send  the  case 
down  for  a  new  trial;  it  could  not  enter  up 
judgment  contrary  to  the  finding  because  in  its 
judgment  the  finding  of  the  Judge  was  wrong. 
Mellish,  L.J. — On  the  other  hand,  in  the 
Court  of  Chancery  there  was  an  appeal  upon 
the  facts  as  well  as  the  law,  and  now  the  same 
rules  apply  in  the  Chancery,  Common  Law,  and 
Probate  Divisions.     If  we  can  accede  to  Mr. 
Hawkins'  argument,  shall  we  not  be  holding 
that  we  cannot  entertain  an  appeal  upon  facts 
decided  by  a  Vice-Chancellor  ?]    Our  contention 
is  that  this  does  not  come  within  the  Bules  of 
Court  under  the  Supreme  Court  of  Judicature 
Act.     Here  the  issues  were  framed  and  tried 
under  the  old  Rules  of  the  Probate   Court, 
which  Bules  are  in  force  till  new  Rules  are  made 
for  the  regulation  of  suits  in  the  Probate  Court. 
The  1st  section  of  the  Common  Law  Procedure 
Act,  1854,  shows  that  the  right  of  appeal  against 
the  decision  of  a  Judge  on  a  question  of  fact  is 
really  more  limited  than  that  against  the  verdict 
of  a  juiy.     The  appellants,  by  omitting  to  apply 
for  a  rehearing,  have  really  assented  to  the 
correctness  of  the  findings  of  the  Judge,  and 
are  not   in  a  position  to  dispute  them  now. 
Rule  60  of  the  Probate  Rules  refers  only  to 
cases  in  which  evidence  has  been  given  vkd  voce^ 
and  there  is  a  substantial  reason  why  in  such 
cases  there  should  be  a  rehearing  before  the 
Judge  who  tried  the  cause,  because  a  good  deal 
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maj  depend  upon  the  view  which  he  takes  of 
the  demeanour  of  the  witnesses.  [Cockburk, 
C.J. — I  have  a  difficulty  in  placing  a  case  in 
which  the  Judge  has  decided  the  facts  upon  a 
different  footing  from  a  case  in  which  a  jury  has 
decided  them.  James,  L.J. — I  do  not  see  the 
meaning  of  the  words  "  tivd  voce  "  in  Bule  60, 
except  for  the  purpose  of  putting  a  cause  tried 
by  a  Judge  in  exactly  the  same  position  as  if 
tried  by  a  jury.]  . 

The  Solicittr-'General  {Sir  Hardinge  Qiffardj 
Q.C.)y  Dr.  Deaney  Q.C,  and  Bayfordy  for  the 
appellants. — The  other  side  proceed  upon  the 
assumption  that  the  mode  of  trial  in  the  Court 
of  Probate  was  the  same  as  that  in  the  Courts 
of  Common  Law,  and  there  is  no  doubt  that  as 
a  rule  a  Judge  at  Common  Law  had  no  juris- 
diction to  try  questions  of  fact;  but  in  the 
Court  of  Chancery  it  was  otherwise,  and  in 
the  Court  of  Probate  it  was  otherwise.  Under 
the  old  practice  it  was  quite  competent  for 
the  Court  of  Chancery  to  send  an  issue  to  be 
tried  by  a  jury,  and  yet  to  decide  contrary 
to  the  finding  of  the  jury.  [James,  L.  J. — We 
held  the  contrary  the  other  day,  in  Ex  parte 
Morgan;  re  Simpson^  where  we  held  that 
the  verdict  of  a  jury  was  conclusive  upon  the 
Court,  just  as  it  was  upon  a  Court  of  Common 
Law,  unless  the  Court  was  in  a  position  to  give  a 
judgment  non  obstante  veredicto.^  The  Court 
of  Appeal  in  Chancery  had  the  whole  case  open, 
although  questions  of  fact  were  involved,  and 
reversing  the  decree  of  the  Judge  below  it  often 
reversed  his  findings  upon  the  facts.     [James, 
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L.J. — ^In  the  Court  of  Chancery  there  was  no 
such  thing  as  a  finding  upon  the  facts.]  Nor 
is  there  here  any  finding  of  fact  in  the  proper 
sense  of  the  words.  [James,  L.J. — ^Wehave  no 
such  thing  as  e^posfea  in  Chancery.]  The  poatea 
here  is  not  analogous  to  that  at  Common  Law, 
where  the  finding  on  each  issue  is  stated  separ- 
ately ;  here  they  are  all  jumbled  together. 
Where  there  is  an  issue,  in  the  proper  sense  of 
the  word,  separated  from  the  hearing  of  the 
cause,  the  proper  course  may  be  to  apply  for  a 
re-hearing ;  but  it  is  absurd  to  have  the  whole 
cause  re-heard  by  the  same  Judge,  where  the 
facts  and  the  law  are  mixed  up  together.  As 
for  the  case  of  Fernie  v.  Toung,  relied  upon  by 
the  other  side,  the  decision  there  turned  mainly 
upon  the  language  of  the  5th  section  of  the 
Chancery  Amendment  Act  of  1858,  which 
provides  that  in  trials  before  a  Judge  without  a 
jury  "  the  verdict  of  the  Judge  shall  be  of  the 
same  effect  as  the  verdict  of  a  jury  under  this 
Act,"  and  as  there  is  no  analogous  provision  in 
the  Probate  Act  or  Bules,  that  case  is  no  autho- 
rity for  holding  that  there  is  no  right  of  appeal 
firom  the  decision  of  the  Judge  of  the  Probate 
C<»urt  on  a  question  of  fact.  We  base  our 
right  of  appeal  upon  Order  LVIIL,  Rule  2,  of 
the  Rules  of  the  Supreme  Court,  and  that  gives 
a  right  of  appeal  from  the  whole  or  any  part  of 
any  judgment  or  order.  [Cockburn,  C.J. — 
These  proceedings  having  been  taken  prior  to  the 
commencement  of  the  Supreme  Court  of  Judi- 
cature Acts,  must  not  we  look  to  the  law  which 
governed  proceedings  in  the  Court  of  Probate 
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before  P  And  if,  aooording  to  the  old  practice  of 
the  Court  of  Probate,  it  was  necessary  to  appeal 
within  fourteen  days,  you  having  failed  to  do 
that,  your  right  of  appecJ  is  gone  unless  it  is 
revived  by  the  Supreme  Court  of  Judicature 
Acts.]  That  assumes  that  Eule  60  of  Probate 
Bules  applies  to  appecJs,  which  we  contend  it 
does  not  It  rests  entirely  upon  the  proposition 
that  what  are  called  the  findings  of  the  Judge, 
are  matters  which  bound  him  in  his  capacity  of 
the  President  of  the  Probate  Division,  and  not, 
as  we  contend,  simply  a  decree  in  the  cause.  If 
our  remedy  were  by  a  re-hearing,  Rule  60  of  the 
Probate  Bules  would  be  applicable ;  but,  as  the 
Legislature  has  in  the  meantime  given  us  the 
right  to  appeal  from  the  decree  of  the  Judge, 
that  Rule  becomes  inappKcable.  The  Rules  of 
the  Supreme  Court,  Order  LVIII.,  Rule  11, 
clearly  contemplates  that  questions  of  fact 
should  come  before  the  Court  of  Appeal. 

In  answer  to  a  question  by  the  Lord  Chief 
Justice, 

The  Solicitor-General  stated  that  he  pro- 
posed to  have  the  case  re-heard  upon  the  short- 
hand notes  of  the  evidence  taken  in  the  Court 

below. 

After  some  further  discussion, 

The  Lord  Chief  Justice  said  that  they 
were  all  of  opinion  that  it  was  optional  for  the 
parties  to  apply  to  the  Judge  for  a  re-hearing  of 
the  evidence  if  they  should  think  it  desirable 
to  bring  it  again  before  his  mind,  but  that  they 
might,  if  they  pleased,  treat  the  order  as  a  final 
decree  and  appeal  &om  it. 
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OEDER  I. 

EULE   2. 


{The  Procedure  and  Practice  ncith  respeci  to 
Interpleader  under  the  23  8f  24  Vict.  c.  126, 
ihall  apply.) 

Supreme  Court  op  Judicature. 

High  Court  of  Justice. — ^Exchequer 

Division. 

(BefOTeBRAMWELL,  AXPHLETT,  and  HUDDLBSTON,  BB.) 

Ftbruary  2rd  and  IQth,  1876. 

DODDS    r.     SHEPHERD     (lEATHERDALE, 

CLAIMANT.) 

This  was  an  appeal  by  the  plamtifiTs  exeoution  No  appeal  lies 
creditors  from  an  order  made  at  chambers  ^7gZ^ofa' 
Lindley,  J.,  on  an  interpleader  summons,  under  J»^«  «* 

. ,  i»        J  T    J  ^  chambers,  on 

the  summary  powers  oonierred  upon  a  Judge  at  an  inter- 
chambers  by  s.  14  of  the  Common  Law  Procedure  p^«<*^  «««»- 
Act,  1860  (23  &  24  Yiot.  c.  126),  to  determine  all  the  summary 
claims  where  the  amount  in  dispute  is  small,  P9^^'  ^^' 

■*■         ^  '  jerrea  upon 

from  which  decision  there  was  not,  prior  to  the  him  by  s.  14- 
Supreme  Court  of  Judicature  Acts,  1873  and  til^p^Z"^ 
1875,  any  appeal.  ^^^  i860, 

Judgment  had  been  obtained  by  the  plaintiflfe  order  r^Huir 
airainst  the  defendant,  upon  which  an  execution  ^»  ,H  **?f?''^?" 
was  issued  under  which  the  goods  of  the  defen-  new  system  of 
dant  were  seized  by  the  sheriflf  of  Middlesex  on  ^^Hc^J  ^ 
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thgjud^at  the  11th  January,  1876.  The  goods,  which 
^Sy're^l  were  of  the  value  of  £24,  were  daimed  hy  one 
inff  leave  to  Leatherdale  as  assignee  thereof  in  possession 
^tdlmim,  under  a  deed  dated  the  3rd  of  August,  1875, 
gUfetheCom-t  g^^^j  thereupon  an  interpleader  summons  was 

00090  jurtsatc^  ^ 

turn  to  hear  taken  out,  which  came  on  to  be;heard  at  Judges' 
th$  appeal.  ohamhcrs  before  lindlej,  J.  Counsel,  on  behalf 
of  the  several  parties,  namely,  the  claimant,  the 
plaintiffs,  the  execution  creditors,  and  the  sheriff, 
attendedand  argued  on  behalf  of  their  respective 
clients.  For  the  plaintiffs,  it  waA  contended, 
first,  that  the  deed  in  question  was  a  bill  of  sale, 
and  ought  to  have  been  registered  under  the 
Act,  and  that  not  having  been  so  registered,  it 
was  invalid  and  inoperative;  and,  secondly, 
that  the  claimant  was  not  in  possession  of  the 
goods  at  the  time  of  the  seizure. — ^For  the  clai- 
mant it  was  argued  that  the  deed  in  question 
was  an  assignment  for  the  benefit  of  creditors 
generally  and  not  a  bill  of  sale,  and  that  it  did 
not,  therefore,  require  to  be  registered  under 
the  Bill  of  Sale  Act.  The  learned  Judge  took 
time  to  consider  the  decision  in  the  matter  on 
the  26th  January,  after  stating  that  he  had  felt 
oonsiderable  doubt  upon  the  subject,  but  that 
the  balance  of  his  mind  was  in  favour  of  the 
claimant,  the  assignee  under  the  deed,  his  lord- 
ship made  the  order  now  appealed  fixmi,  to  the 
effect  '^  that  the  execution  creditors ''  (the  plain- 
tiffs) '*  do  withdraw  from  possession  of  the  goods, 
&c.,  seized  in  the  action,  and  that  no  action  be 
brought  in  respect  of  such  seizure ;  the  execution 
creditor  to  pa^  possession  money." 

Feb.  3  and   IQ.—B.   V.  WiUiam^^  for   the 
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plaintifbynow  moved  to  vary  or  reverse  the  order. 
— ^The  question  in  the  case  was  purely  one  of 
laWy  depending  on  the  oon&truction  of  a  deed 
whioh,  on  the  part  of  the  exeoation  creditors,  it 
is  contended,  is  a  bill  of  sale,  and  not  a  deed  for 
the  benefit  of  creditors  as  the  claimant  contends 
it  is.  [Beamwbll,  B. — Sect.  17  of  the  Common 
Law  Procedure  Act,  1860,  is  applicable,  and  the 
decision  of  the  Judge  at  chambers  is  ^'  final  and 
oondusiye."  Hxjddlbston,  B.,  referred  to  and 
read  section  14  also.]  That  is  not  disputed,  but  I 
contend  that  the  Supreme  Court  of  Judicature 
Act,  1873,  sections  19  and  dO,  has  altered  the 
law.  When  before  landley,  J.,  it  was  assumed 
by  all  parties  that  an  appeal  would  be  had. 
[Hu]>DLJBST0N,B. — "Wearenotthe  Court  referred 
to  in  section  19  of  the  Supreme  Court  of  Judi- 
cature Act,  1873,  and  Eule  2  of  Order  I.  of  the 
Act  of  1875  shows  that  the  Common  Law  Pro- 
cedure Act,  1860,  section  17,  applies,  for  it 
enacts  that  *'  with  respect  to  interpleader  the 
procedure  and  practice  under  the  Interpleader 
Acts  is  to  apply  to  all  actions  and  all  the  Divi- 
sions of  the  High  Court  of  Justice."]  That 
applies  only  to  the  practice  and  procedure  in 
interpleader  cases.  The  right  of  appeal  is 
neither  one  nor  the  other. 

Charles  Scoit  ( Winch  with  him),  for  the  dai- 
manty  and  Bremner,  for  the  sheriff,  were  not 
heard. 

Bramwell,  B. — I  am  of  opinion  that  we 
ought  not  to  hear  this  application.  We  have 
no  jurisdiction  to  do  so,  and  we  ought  not  to 
allow  such  jurisdiction  to  be  given  to  us  by  the 
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consent  of  the  parties ;  for  I  think  that  it  is  for 
the  benefit  of  the  public  generally^  and  nn- 
doubtedly  the  intention  of  the  Common  Law 
Procedure  Act,  I860,  that  these  small  matters 
should  be  disposed  of  summarily  at  chambers 
without  putting  the  parties  to  expense,  and 
that  the  decision  should  be  final.  The  question 
is,  are  we  bound  to  hear  it. 

Mr.  Justice  Lindley  in  this  case  took  upon 
himself  to  decide  the  question  between  these 
parties  summarily  under  section  14  of  the  Com- 
mon Law  Procedure  Act,  1860 ;  and  section  17 
of  that  Act  enacts  that  his  decision  shall  be 
final.  Under  these  circumstances  he  could  not, 
before  the  Supreme  Court  of  Judicature  Acts, 
have  enabled  the  parties  to  appeal  against  his 
decision,  even  though  he  gave  them  leave  to  do 
so.  He  might,  after  hearing  the  case,  have 
refused  to  have  decided  it  summarily,  or  he 
might  have  stated  a  special  case,  or  he  might 
have  reserved  his  judgment  and  have  asked 
the  Court,  as  it  were,  to  sit  with  him  as  asses- 
sors ;  but  he  could  not  have  given  a  power  of 
appeal. 

Do  the  Supreme  Court  of  Judicature  Acts, " 
then,  enable  the  Judge  at  chambers  to  give  the 
parties  power  of  appeal,  and  do  they  give  us 
jurisdiction  to  hear  such  appeal?  I  do  not 
think  they  do.  It  was  suggested  that  the  inten- 
tion of  the  Legislature,  as  shown  by  section  50 
of  the  Supreme  Court  of  Judicature  Act,  1878, 
— "  that  every  order  made  by  a  Judge  at  cham- 
bers may  be  set  aside," — was  to  remove  the 
restriction  as  to  appeals  of  this  nature  in  section 
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17  of  the  Common  Law  Procedure  Act,  I860, 
and  that  these  provisions  are  by  implication 
repealed  as  being  inconsistent  with  section  50. 
But  on  this  point  the  true  rude  has  been  laid 
down  by  Mr.  Justice  Montagu  Smith  (citing 
Lyn  V.  Wyn,  Bridgman's  Judgments,  122, 127), 
in  Uie  Conservators  of  tfte  Thames  v.  JTale,  L.E., 
3  C.  P.,  421 :— "The  law  wiH  not  allow  the 
exposition  to  revoke  or  alter  by  construction  of 
general  words  any  particular  statute  where  the 
words  may  have  their  proper  operation  without 
it.*'    I  read  section  50  of  the  Supreme  Court 
of  Judicature  Act,  1873,  as  giving  a  general 
power  of  appeal,  but  not  in  any  way  repealing 
the  special  enactment  in  section  17  of  the  Com- 
mon Law  Procedure  Act,  1860,  that  no  appeal 
shall  lie  from  an  interpleader  order  made  under 
the  summaSy  jurisdiction  given  by  section  14  of 
that  Act.    Section  50  is  merely  for  regulating 
appeals    where    appeals    are  intended.    But, 
again,  "the  appeal,'*  says  section  50,  «is  to  be 
according  to  the  course  and  practice  of  the  Divi- 
sion of  the  High  Court  to  which  the  particular 
cause  or  matter  in  which  such  order  is  made 
may  be  assigned.'*    There  is  no  practice  at  all 
applicable  to  appeals  from  orders  expressly  made 
under  the  summary  power ;  and  by  Order  I. 
Eule  2,  of  the  Rules  of  the  Supreme  Court,  it 
is  enacted  that  "the  procedure  and  practice 
under  the  Interpleader  Acts  shall  apply  to  all 
actions  and  all  Divisions  of  the  High  Court  of 
Justice."    Mr.  Williams  ingeniously  suggested 
that  the  right  of  appeal  was  neither  "  proce- 
dure "  nor  "  practice,**  but  it  seems  to  me  impos- 

12 


178  ST7PBEMB  0017BT  OF  JUDIGATUBB  ACT,  1876. 

sible  to  suppose  that  that  Bnle  does  not  inooipo- 
rate  the  provisions  of  the  Interpleader  Statates. 

Amphlett  and  Hudblesion,  BB.,  ooncnrred. 

Appeal  dismissed.* 

OEDER  n. 
Bulb  4. 
(Leave  necessary  btfore  issuing  Writ  far  serpice, 
or  of  which  notice  is  to  he  given^  out  of  the 
Jurisdiction.) 

Chancbey  Division. 

(Befoie  Sm  Chablxs  Hall,  V.C.) 
March  %th^  1876. 

MEEK  r.  MICHAELSON. 

The  leave  of  The  defendant  in  this  action  was  a  foreigner 
necwarvfor  resident  out  of  the  jurisdiction,  at  Havannah, 
theiseue  ofaia  the  island  of  Cuba,  and  the  plaintiff  had  in- 
Z7ichu inten-  dorsed  his  writ  with  a  claim  to  haye^m account 
*^  ^J.  ^9^^  taken  of  partnership  dealings  between  him  and 
jurUdietion.     the  defendant  under  an  agreement  of  partner- 

muet  be^given  ®^P  ^^^^'^  11^*^  ^^  Liverpool,  and  to  have  the 
where  the  de-  affairs  of  the  partnership  wound  up.    The  writ 

'^n^Mr'^eei-  ^^  ^®®^  issued  out  of  the  Idverpool  District 
dent  out  of  the  Registry,  and, 

''*"^*  Jtichmondy  for  the  plaintiff,  now  applied  for 

an  order  for  the  substitution  of  notice  of  the 
writ  for  service  of  it  on  the  defendant  in  Cuba. 

Hall,  V.C. — ^The  leave  of  this  Court  must 
first  be  obtained  for  the  issue  of  the  writ  out  of 
the  District  Registry,  as  you  propose  to  give 
notice  of  it  out  of  the  jurisdiction. 

Richmond  then  applied  for  such  leave  also. 

Hall,  V.C. — ^My  impression  is  that  if  I 

♦  1  Ex.  D.,  76 ;  46  L.  J.  (Ex.),  467 ;  34  L.  T.,  358  ;  4 
W.  E.|  322. 
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gave  leave  to  issue  the  writy  the  District 
Begistrar  might  make  the  order  for  the  substi- 
tution of  notice  for  service ;  but  as  you  combine 
the  t\vo  appEcations  I  "will  both  give  the  leave 
and  make  the  order.^ 


QuEBii's  Bench  Division. 

(Before  Sir  Albxandbb  Cockbtjbn,  O.J.,  Quaot,  J.,  and 

Pollock,  B.) 

April  lOth,  1876. 
SCOTT  V,  THE  ROYAL  WAX  CANDLE  COMPANY. 

This  wad  an  action  against  a  Dutch  company  ^  -  ^.  ^  ^ 
in  Amsterdam,  having  no  office  or  place  of  busi-  poration  may 
noflsin  England,  and  not  registered  in  England.  Zti^ofat^t 

The  plaintiff  obtained  leave  to  issue  a  writ  o/tummotu  out 
under  the  present  Itule  and  Order  XI.,  Rule  1.  tton^  "^jvo  or^' 
On  the  27th  of  December,  1875,  notice  of  the  ff  {^^^*^ 
writ    in    the    action    was    served   upon   the  necessary  de- 
defendants  in  Amsterdam  in  Form  3  of  Part  I.fXfo^fe 
of   Appendix   (A)    of  the    Schedule   to    the  judgment  uti' 
Supreme  Court  of  Judicature  Act,  1875.  They  xiii.,  Mule  6 
did  not  enter  an  appearance,  and  on  the  expiry  *'*  default  of 
of  the  notice  the  plaintiff  signed  interlocutory  notwithstaiid- 
judgment  under  Order  XIH.,  Eule  6.  '^XTof 

A  summons  was  taken  out  on  behalf  of  the  the  Court  or  a 
defendants,  before  the  Master,   to  set   aside  j."^  g^Twrf  3 
the  writ  and  judgment   and  aU  other  pro-  ^/  ^^^^  ^'  ^f 
ceedings  in  the  .action,  on  the  ground  that  the 
Couit  had  no  jurisdiction  over  the  defendants; 
or  to  set  aside  the  judgment  on  the  ground 
that  it  was  irregular,  the  plaintiff  not  having 

•  W.N.,  1876,  p.  111. 

t  The  words  "by  leave  of  the  Court  or  a  Judge"  have  now 
been  omitted  from  Fomui  2  and  3  of  Fart  I.  of  Appendix  A 
(Rules  of  the  Supreme  Court,  June,  1876), 
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obtained  an  order  to  prooeed ;  or  to  set  aside  the 
judgment  as  haying  been  signed  by  surprise^ 
and  owing  to  a  mistake  on  the  part  of  the 
defendants  in  the  practice  of  the  Court. 

The  summons  was  referred  by  the  Master, 
who  entertained  some  doubt  about  the  proper 
practice,  to  Qruain,  J.,  who,  on  the  2nd  of  March, 
referred  it  to  the  Court. 

April  10.  R,K  Websf^ffortiie  defendants, 
now  moved  to  set  aside  the  writ  and  judgment. 
The  question  is,  first,  whether  a  foreign  corpora- 
tion who  have  no  office  in  England  can  be  served 
with  process  imder  Order  XI.,  Hule  1.  Ingate  v. 
Austrian  Llot/d\  4  C.B.  (N.S.),  704,  decided 
that  it  could  not,  under  s.  19  of  the  Common 
Law  Procedure  Act,  1852.  The  form  of  notice  in 
Appendix  (A),Part  I,Form  3,  of  the  Act  of  1875, 
does  not  apply  to  a  foreign  corporation.    The 
legislation  of  the  Act  is  exactly  the  same  as  that 
of  the  Common  Law  Procedure  Act,  1852,  ss. 
18, 19.  In  the  Chancery  practice  it  is  clear  there 
was  no  such  service.     The  existing  practice  is 
expressly  reserved  by  s.  21  of  the  Act  of  1875, 
and  the  note  at  the  head  of  the  Schedule,  where 
there  is  no  enactment  to  the  contrary.    Drum- 
niond  V.  Drummondy  L.  It.,  2  Ch.,   32,  was 
against  a  private  person.    Order  XI.  does  not 
apply  to  cases  where  personal  service  cannot  be 
effected.    [Secondly,  no  order  for  leave  to  pro- 
ceed was  obtained  by  the  plaintiff  pursuant  to 
his  own  notice.    The  plaintiff  must  satisfy  a 
Judge  at  chambers  that  he  has  a  good  cause  of 
action,  and  then  serve  his  order  to  proceed 
upon  the  defendant,  who  imtil  then  need  taJ^e  no 
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iiotio€iof  theproceediDgs.  Thirdly,  evenifthetwo 
previous  points  are  decided  in  the  plaintiff's 
favour,  the  defendants  ought  to  be  let  in  to  de- 
fend ;  they  have  been  misled  by  the  form  of  the 
notice  and  they  have  a  good  defence  onthemerits* 
Finlay^  for  the  plaintiff. — ^As  to  the  first 
point  there  is  no  reason  why  a  foreign  corpora- 
tion should  not  be  a  defendant ;  it  has  always 
been  able  to  be  a  plaintiff.  [Oockburn,  C.J. — 
Because,  of  course,  it  can  follow  an  English 
subject,  defendant,  in  the  English  Courts.]  In 
Netchy  v.  Von  Oppen,  L.  R.,  7  Q.  B.,  293,lhis 
Court  decided  that  a  foreign  corporation  could 
be  sued  in  this  Court,  if  it  has  a  place  of  business 
in  this  country.  As  to  the  decisions  under  the 
Common  Law  Procedure  Act,  1852,  section  18 
is  wholly  inapplicable  to  a  corporation;  and 
section  19,  which  gives  a  method  of  proceeding 
against  foreigners,  clearly  points  to  individuals. 
There  is  no  express  provision  in  the  presen 
order  for  serving  a  foreign  corporation;  it 
is  left  to  the  discretion  of  the  Court.  LewU 
V.  Baldwin^  11  Beav.,  153,  shews  that  service 
upon  an  Irish  corporation,  having  no  office 
in  this  country,  may  be  good,  by  direction 
of  the  Court  of  Chancery.  In  Chancery  the 
Court  could  order  service  of  process :  Dan.  Ch. 
Prac.,  2nded.,  p.  419 ;  DrummondY.  Drumnumdj 
L.  B.,  2  Ch.,  32 ;  and  these  Bules  are  intended  to 
provide  procedure  for  all  the  Divisions  of  the 
High  Court  of  Justice,  and  do  not  take  away  any 
power  possessed  by  any  one  of  them  before.  In 
Sheehy  v.  The  Professional  Life  Assurance  Com- 
pantfj  3  C.  B.  (N.  S.),  597,  a  judgment  obtained 
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in  Ireland  against  a  corporation  in  London  was 
enforced  in  England.  In  Westman  v.  The  Aktie- 
bolagst  Ekmam  Mekaniska  Snickerifabrikf  1  Ex. 
D.f  237,  the  Exchequer  Division  held  that 
notice  of  tlie  writ,  and  not  the  writ  itself^ 
must  be  served  on  a  non-resident  foreign  cor- 
poration ;  but  that  there  is  nothing  to  prevent 
the  issue  of  a  writ  against  it.  As  to  the  second 
point,  no  order  to  proceed  was  necessary ;  leave 
is  now  obtained  before  the  writ  is  issued  at  aU : 
Order  II.,  Eule  4.  Formerly,  too,  it  was  only 
in  a  limited  class  of  cases  that  you  might 
proceed  against  a  person  out  of  the  jurisdiction. 
The  words  in  the  present  form,  '^  may  by  leave 
of  the  Court  or  a  Judge  proceed,"  are  copied 
from  Form  3,  of  Schedule  (A),  to  the  Common 
Law  Procedure  Act,  1852,  by  inadvertence. 
Order  LXIII.  defines  "  person  "  as  including 
"  corporation." 

Webster,  in  reply. 

CocKBURN,  C.J. — Prior  to  the  passing  of  the 
Supreme  Court  of  Judicature  Acts  a  Common 
Law  Court  could  not,  I  think,  have  sanctioned 
these  proceedings.  The  terms  of  the  19th 
section  of  the  Common  Law  Procedure  Act, 
1852,  are  not  applicable  to  corporations  not 
regulated  by  English  law.  With  regard  to 
the  alleged  practice  of  the  Court  of  Chancery 
as  to  ordering  its  process  to  be  served  on  foreign 
corporations  out  of  the  jurisdiction,  I  would 
only  say  that  is  a  matter  upon  which  I  do  not 
take  upon  myself  to  express  any  opinion. 
Order  XI.,  by  a  short  cut,  has  put  an  end  to  all 
questions  of  that  kind.     It  has  given  to  all 
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portioiiB  of  the  High  Court  the  power  to  order 
servioe  upon  as  many  defendants  as  is  desired, 
whether  sued  in  their  own  persons  or  as  a 
corporation,  in  the  cases  mentioned  in  that  Bule. 
The  language  of  Bule  1  of  Order  XI.  is  quite 
large  enough  to  include  a  foreign  corporation  as 
well  as  a  foreign  subject  resident  abroad.  The 
words  differ  widely  from  those  in  the  18th  and 
19th  sections  of  the  Common  Law  Procedure 
Act,  1852,  the  difficulty  arising  under  which 
is  here  entirely  done  away  with.  Whatever 
the  Sule  comprises  in  its  teims  must  be  con- 
sidered within  its  operation.  I  think,  therefore, 
that  upon  the  construction  of  Order  XI.  this 
service  might  be  made. 

With  regard  to  the  other  question,  whether  it 
is  necessary  for  the  plaintiff  to  obtain  leave  to 
proceed  after  having  obtained  leave  to  issue  the 
writ,  I  think  the  plaintiff  was  in  order  in  signing 
judgment  without  leave  to  proceed ;  but  I  also 
think  that  this  form  of  notice  was  calculated  to 
mislead,  and  that,  therefore,  having  regard  to 
the  position  of  the  defendants,  the  judgment 
ought  to  be  set  aside  and  the  defendants  be 
let  in  to  defend  upon  paying  the  costs. 

QuAiN,  J. — ^I  am  of  the  same  opinion.  I 
think  it  is  plain,  when  you  come  to  look  at 
Order  XI.,  that  this  service  was  good.  Order 
XI.,  Bule  1,  which  was  intended  to  apply  gene- 
rally in  future  to  all  the  Divisions  of  the  High 
Court,  expressly  provides  for  service  out  of  the 
jurisdiction  of  a  writ,  or  notice  of  a  writ,  in  cer- 
tain cases,  and  q)ecifies  the  particular  classes  of 
cases.    I  do  not  see  that  there  is  any  difference 
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made  in  the  Bule  between  seryioe  upon  an 
individual  foreigner  and  a  foreign  corporation ; 
one  is  a  natural  person,  the  other  is  an  artifi- 
cial person.  Whether  the  defendant  is  a  cor- 
poration or  not,  he  is  equally  subject  to  be  sued. 
When  you  come  to  the  practice  at  the  time  this 
Order  was  made,  it  shows  strongly  that  the 
intention  of  the  framers  of  the  Order  was  to 
alter  that  practice. 

The  decision  in  Ingate  v.  Austrian  LloyfVs^ 
4  C.  B.  (N.  S.),  704,  that  s.  19  of  the  Common 
Law  Procedure  Act,  1852,  does  not  apply  to  a 
foreign  corporation,  I  should  like,  if  necessary, 
to  have  reconsidered.  Lewis  v.  Baldrntij  11 
Beay.,  153, 1  regard  as  some  authority  for  the 
statement  that  the  diBtinction  between  service 
on  a  foreign  subject  and  a  foreign  corporation 
was  unlmown  to  the  Court  of  Chancery. 

Pollock,  B. — I  am  of  the  same  opinion. 
The  language  of  Order  XI.,  Bule  1,  is  large 
enough  to  include  foreign  corporations.  The 
language  of  s.  19  of  the  Common  Law  Proce- 
dure Act^  1852,  was  much  more  restricted. 

Motion  granted,  subject  to  payment  of  the 
costs  by  the  defendants.* 


Chancery  Division. 

(Before  Sir  Charles  Hall,  Y.C.) 
May  Zrd,  1876. 

I^ACON   V,   TURNER. 

Leave  given  by     This  was.  an  action  for  the  administration  of 

Court  to  terve 
on  a 


\^fw^nMr  certain  trusts  of  a  will,  and  the  plaintiff  wished 


♦  1  a  B.  D.,  404  ;  45  L.  J.  (a  B.),  686 ;  34  L.  T.,  683 
24  W.  R.,  668  ;  W.  N.,  1876, p.  20. 
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to  serve  notice  of  the  writ  of  siunmons  upon  a  retidmt  out  of 
.  Grennan  subject,  who  was  residing  at  Wiesbaden,  mtiee  of  a 
in  Nassau,  and  on  his  wife,  an  Enfflishwoman  ^^^  of  Bum- 
residing  at  the  same  place.  bytheofnUtion 

Ostcaldy  in  moving  ex  parte  for  leave  to  issue  ^^i^i^^f 
and  serve  notice  of  the  writ  on  these  defendants,  ^^  Cotirt  or  a 
called  attention  to  the  recent  decision  of  the  trn^  itteif^  and 
Queen's  Bench  Division,  in  Scoti  v.  The  Royal  *w*»wju»  of  it, 

.      1WM<*  00  served 

Wax  Candle  Company y*  in  which  Lord  Chief  on  an  Engiuh 
Justice  Cockbum  expressed  his  opinion  that  the  r^^tomcl' 
notice  ought  to  have  been  amended,  as  jdIb*  foreiffner  and 
leading.  Having  regard  to  this  case  the  plaintiff  *i^,f^  ^abroad, 
also  asked  for  leave  to  amend  the  notice  of  writ 
by  striking  out  the  words  ^^  by  leave  of  the  Oourt 
or  a  Judge." 

Hall, V.C.— I  shall  follow  Scott  v.  Th$  Royal 
Wax  Candle  Company.  You  may  issue  and 
serve  notice  of  the  writ,  amended  by  omitting 
the  words,  "  by  leave  of  the  Court  or  a  Judge." 
The  female  defendant  cannot  be  considered  a 
foreigner,  and  mast  be  served  with  the  writ.f 


ExcHEQUEB  Division. 

(Before  Brakwbll  and  Amfhlbtt,  BB.) 

PRESTON  r.  LAMONT. 
Juno  26M,  1876. 

This  was  an  application  on  the  part  of  the  ^^^  question 
plaintifTfl,  who  had  brought  an  action  BLgametpriety^^ 
the  defendants  to  recover  the  price  of  goods  "f^w^^v  '^- 
sold  and  delivered,  to  strike  out  the  statement  o/tumnums 
of  defence  filed  by  the  defendants,  as  wholly  j;j'^j{/^^  ^ 
bad. 

♦  Ante,  £.  179. 


-  UTnte,2*  *«•• 

t  1  Ch.  BiT.,  276 ;  34  L.  T.,  349 ;  24  W.  E.,  637. 
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one  abaolutely 
within  the  dit' 
eretion  of  the 
Court  or  Jtidffo 
applied  to  for 
leave  under 
Order  IL, 
Itule  4,  suiyjeet 
only  to  appeal. 
An  attempt 
having  been 
made  to  raite 
this  qtieetion 
in  the  state- 
mentof 
defence,  the 
statement  of 
defence  wets 
struck  out  as 
bad. 


The  action  was  for  the  prioe  of  goods  sold 
and  delivered.  • 

The  statement  of  defence  was  to  the  following 
effect :  That  the  action  was  commenced  on  the 
18th  January,  1876,  by  a  writ  in  the  form 
given  in  the  Eules  of  Court,  1875,  Appendix 
(A),  Part  1,  Form  2,  under  colour  of  Order  XL, 
Bules  4  and  5,  and  was  served  on  the  defendants 
at  Glasgow,  in  Scotland ;  that  the  action  was 
brought  for  the  breach  of  a  contract  made  at 
Glasgow,  and  out  of  the  jurisdiction  of  this 
Court ;  that  there  never  was  any  breach  of  it 
within  the  jurisdiction,  and  that  none  of  the 
circumstances  mentioned  in  Order  XI.^  Bule  1, 
existed ;  that  the  defendants  were  bom  in  Soot- 
land,  Scottish  subjects  of  the  Queen,  and  of 
parents  who  were  also  such  subjects,  and  were 
long  before,  and  at  the  time  of  and  ever  since 
the  issuing  of  the  writ,  resident  and  domiciled 
in  Scotland  alone,  and  had  not  been  during  the 
same  period,  resident  or  domiciled  in  England, 
or  within  the  jurisdiction,  and  were  entitled  to 
all  the  priviLeges  and  immunities  secured  to  the 
Scottish  subjiBcts  of  the  Queen ;  that,  even  if 
any  of  the  cirqumstances  mentioned  in  Order 
XI.,  Eule  1,  existed,  the  subject-matter  of  the 
action  was  alleged  debts  or  breaches  of  contract 
by  non-payment  of  money,  over  which,  when 
the  Judicature  Act,  1873,  was  passed,  no  Court 
of  Equity  had  jurisdiction,  but  which  were 
wholly  within  the  exclusive  jurisdiction  of  the 
Courts  of  Common  Law;  that  no  Court,  the 
jurisdiction  whereof  is  transferred  to  or  vested 
in  this  or  any  Court  by  the  Judicature  Ajcts, 


BEPORTS  OF   GASES.  1S7 

1873  or  1875,  nor  any  other  Court,  save 
Courts  established  in  Scotland,  had,  up  to  the 
passing  of  the  Judicature  Act,  1873,  any  juris- 
diction or  cognizance  over  such  subject-matters 
as  those  in  this  action  exercisable  by  process 
in  Scotland,  or  having  any  validity  in  Scotland, 
or  as  r^;ards  persons  Uving  in  Scotland ;  that 
no  juiisdiotion  capable  of  being  so  exercised 
vras  transferred  to  or  vested  in  this  Court  by 
section  22  of  the  Judicature  Act,  1873 ;  that 
several  of  the  Scotch  Courts,  and  particularly 
the  Court  of  Session  at  Edinburgh,  have  com- 
plete jurisdiction  over  all  the  subject-matters  of 
this  action,  and  the  defendant,  and  can  do 
complete  justice  therein. 

The  plaintiff  lived  in  Kent  and  the  defendant 
in  Glasgow ;  the  goods,  the  subject  of  this  action, 
were  ordered  by  the  defendant  in  Glasgow  of 
the  plaintiff's  agent  in  that  place,  who^  as  was 
usual,  traiismitted  the  order  by  post  to  the 
plaintiff,  who  then  sent  the  goods  by  carrier  to 
the  defendant  at  Glasgow.  The  invoice  sent 
with  the  goods  was  headed : — "  Payment  to  be 
made  direct  to  J.  Stone  and  Co.,  London." — 
("J.  Stone  and*Co.,"  being  the  name  under 
which  the  plaintiff  traded.) 

The  plaintiff  had  on  January  18th,  1876, 
obtained  leave  from  a  Judge  under  Order  II., 
Sule  4,  to  issue  a  vmt  out  of  the  jurisdiction 
pursuant  to  the  provisions  of  Order  XI.,  Bule 
1,  and  this  writ  was  served  on  the  defendant  in 
Glasgow.  The  defendant  appe^ured  and  re- 
quested a  statement  of  claim ;  he  also  on  several 
occasions  obtained  time  to  plead.    On  May 
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loth,  1876,  he  took  out  a  sammons  to  set  aside 
the  service  of  the  writ  and  all  subsequent  pro- 
ceedings, on  the  ground  that  the  English  Courts 
had  no  jurisdiction  and  that  no  part  of  the 
cause  of  action  arose  in  England ;  but  the  Judge 
refused  to  make  the  order,  on  the  ground  that  the 
application  was  too  late,  and  this  decision  was, 
on  appeal,  affirmed  by  the  Exchequer  Division* 

Doddy  for  the  plaintiff,  now  moved  to  strike 
out  the  statement  of  defence. — ^The  statement 
of  defence  is  bad,  it  amounts  to  a  plea  in  abate- 
ment, and  this  is  forbidden  by  Order  XIX., 
Eule  13.  The  question  has  been  decided  by 
the  Judge  at  chambers  on  evidence  there  pro* 
duced,  and  cannot  be  raised  by  plea.  Even  if 
there  had  been  an  irregulariiy  in  the  service, 
still  the  defendant,  having  appeared  and  asked 
for  a  statement  of  daim,  has  waived  it :  Mt 
parte  Roberisony  L.  R,  20  Eq.,  733.  But  even 
if  it  were  not  so,  the  issuing  of  the  "vMt  is  con- 
clusive as  to  the  jurisdiction.  Drummand  r. 
Drummandj  L.  R.,  2  Oh.,  32. 

Cromptorif  for  the  defendant.  This  is  a  plea 
to  the  jurisdiction.  The  question  of  jurisdic- 
tion is  one  of  fact,  to  be  tried  by  a  jury,  and 
not  by  a  Judge  in  a  summary  way  at  cham- 
bers. If  there  was  an  action  about  land  near 
the  border,  then  the  defendant  would  have  a 
right  to  a  trial  by  jury  as  to  whether  the  land 
were  in  England  or  Scotland.  So  here  the 
defendant  is  entitled  to  prove  fiEtcts  which  will 
show  that  there  was  no  contract  in  England. 

Bramwsll,  B. — This  statement  of  defence 
is,  without  doubt,  bad,  and  I  think  that  it 
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ought  not  to  be  allowed  to  stand,  for  it  is,  in 
reeditj,  not  a  plea  to  the  jurisdiction,  but  to  the 
propiietj  of  the  service  of  the  writ.     Certainly 
if  a  statement  of  defence  be  plausibly  good, 
we  ought  not  to  strike  it  out;  but  here  we 
haye  to  deal  with  one  that  is  clearly  bad.   This 
statement  does  not  amount  to  a  plea  that,  if 
the  defendant  had  been  foimd  within  the  juris- 
diction of  this  Court,  the  action  could  not  have 
been  maintained.    The  effect  of  the  Bules  re- 
lating to  this  question  is,  that  the  plaintiff 
must  get  the  leave  of  a  Judge  before  he  can 
serve  the  writ ;  the  Judge  must  be  guided  by 
the  principles  laid  down  in  Order  XI.,  Bule  1, 
and  must  be  satisfied  by  the  evidence  adduced 
pursuant  to  Eule  3  of  that  Order.     The  de- 
fendant is  then  entitled  to  apply  to  set  aside 
the  service  of  the  writ  on  the  ground  of  mis- 
take, or  on  some  other  sufficient  ground ;  but 
if  the  Judge  declines  to  set  it  aside,  then  I 
think  that  there  is  no  way  of  raising  the  point 
by  plea  or  statement  of  defence.    The  question 
whether  the  action  is  within  Order  XI.,  Bule 
1,  is  a  question  for  the  Judge  on  the  affidavit 
of  the  plaintiff,  supplemented,  it  may  be,  by 
other  evidence,  and  subject  to  an  appeal  to  the 
Divisional  Court ;  and  I  am  of  opinion  that 
there  is  no  other  way  in  which  the  question  can 
be  raised.     Of  course  the  defendant  may,  in  his 
defenoe,aIlege  that  he  never  made  the  contract,  or 
neyer  broke  it,  but  he  is  not  at  liberty  to  say  what 
the  defendant  has  said  Lere.    I  am  of  opinion, 
therefore,  that  the  plaintiff's  application  to  set 
aside  this  statement  of  defence  must  be  granted. 
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Amphlett,  B.-*I  am  of  the  same  opinion. 

It  is  quite  clear  that  this  is  not  a  plea  to 
the  jurisdiotiony  but  to  the  manner  of  the  ser- 
yioe  of  the  writ.    The  Court,  or  the  Judge  at 
chambers,  has  a  discretionaiy  power,  and  ought 
not  to  make  any  order  at  all  for  the  service  of  a 
writ  out  of  the  jurisdiction,  unless,  upon  being 
satisfied  that  the  cause  of  action  arose  in  this 
country,  and  that  it  comes  within  the  instances 
given  in  Order  XI.,  Bule  1,  they  decide  that 
the  writ  may,  with  propriety,  be  so  served. 
The    decision   may    then    be    questioned  on 
appeal  to  the  Court  of  Appeal,  and,  if  needfol, 
even  to  the  House  of  Lords.  *  This  mode  of 
proceeding  is,  it  seems  to  me,  both  conyenient 
and  useful,  as  it  enables  the  question  of  juris- 
diction to  be  raised  and  settled  in  a  cheap  and 
speedy  manner,  before  expense  is  incnired  in 
relation  to  the  defence  of  the  action  on  Hie 
merits;    whereas,  if   the    question   could  be 
raised  by  plea,  and  it  should  in  the  end  be 
determined  that  the  case  is  not  one  within 
Order  XI.,  Bule  1,  then  all  the  expenses  of 
pleading  and  defending  the  action  would  be 
utterly  wasted  and  thrown  away.  In  my  judg- 
ment, both  convenience  and  justice  concur  in 
requiring  that  such  a  question  should  not  be 
allowed  to  be  the  subject  of  a  plea,  or  of  a 
statement  of  defence.    This  statement  of  de- 
fence, therefore,  must  not  be  allowed  to  stand, 
and  the  plaintiff's  application  to  strike  it  out 
must  be  granted. 
Application  granted.* 

♦  1  Ex.  Div.,361;  24  W.  E.,  928;  35  L.  T.,  341. 
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EULB  5. 


{Form  of  Writ  of  Summons.) 

See  the  case  of  Scott  <?.  The  Royal  Wax 
Candle  Company,  and  Bacon  v.  Turner,  re- 
ported under  Bule  4  of  this  Order. 


BULE  6. 

{Application  of  the  Procedure  under  the  Bills 
of  JExchangeAdy  1855;  16  8f  19  Vict.  c.  67). 

Exchequer  Division. 

(Before  Kzllt,  C.B.,  and  Clxabbt  and  Huddlbston,  BB.) 

pollock  r.   CAMPBELL   BROTHERS. 

Januttry  lUh^  1876. 

This  was  an  action  upon  a  bill  of  exchange,  -'>» ««  ^^^ 

1  1  J       .  .-i  .       •  i.T_        i»  xT_  x_    'A       -p  WfMfor  the  Bills 

brought  within  six  months  of  the  maturity  of  of  Exchange 
the  bill,  the  writ  beini?  indorsed  under  the  f^S''  ^^^^l  . 

°  before  a  plain' 

Bills  of  Exchange  Act,  1855.    The  defendants  tifean  »%gn 
carried    on    business    in    partnership    at  39,-^^^*'* 
Lombard  Street,  City,  and,  as  appeared  by  an  appearance  he 
affidavit,  deposed  to  by  a  clerk  to  the  ^laiatiSPsfilioJ  th^  Ji-o^ 
solicitors,  the  writ  was  served  by  the  clerk  at  ^^^^^p^^- 

'  .  .T  scribed  by  sect, 

the  defendants'  premises  in  Lombard  Street  i  o/^A^?^i/^ 
upon  a  person  having  the  control  and  manage-  ^A^^J^^k 
ment  of  the  partnership  business  there,  and  *'*  affidavit  of 
who  informed  the  clerk  who  served  the  writ  vi^e^^or^ob-*^' 
that  he  was  a  partner,  but  declined  to  say '?•"/'*  ^^*'' 

_  *^  for  leave  to 

whether  he  was,  or  was  not,  the  sole  partner  in  proceed  under 
the  firm,  or  to  give  his  name ;  nor  did  the  de-  fjTZdure 
fendauts  know  either  of  those  facts.  Aet,iSo2 ;  and 

The  defendants  did  not  appear  to  the  writ,  p^Ter^ip 
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and  the  plamtifb  filed  an  affidavit  of  servioe,  as 


under  Order 

or  an  order  for  above,  and  applied  at  the  office  to  sign  final 

*<  subttituted 


*t 


aervtee 
under  Order 
JX,  Sule  2, 
toill  not  be 
allowed. 


judgment,  under  section  1  of  the  Bills  of 
Exchange  Act.  The  officer  refused  to  allow 
it  to  be  signed,  on  the  ground  that  the  name 
of  the  party  served  with  the  writ  was  not 
stated  in  the.  affidavit.  Therefore  an  applica- 
tion was  made  at  chambers  for  an  order  to 
enter  judgment,  on  the  ground  that  Order 
IX.,  Rule  6,  had  been  complied  with ;  but  the 
Master  refused  to  make  an  order.  The  plain- 
tiffs then  took  out  a  summons  for  an  order  for 
"  substituted  service,"  under  Order  IX.,  Bule  2, 
which  also  was  refused  by  the  Master,  on  the 
ground  that  that  Bule  was  not  applicable  to  the 
case  of  proceedings  under  the  Bills  of  Exchange 
Act.  On  appeal  from  both  decisions  to  Denman, 
J.,  at  chambers,  the  learned  Judge  referred  the 
matter  to  the  Court ;  and  now 

B.  Senn  Collins^  for  the  plaintifis,  moved  for 
leave  to  sign  judgment  accordingly,  and  stated 
that  the  defendants  were  sued  in  the  name  of 
the  firm,  imder  Order  XVI.,  Eule  10,  which 
provides  that  "  any  two  or  more  persons  claim- 
ing or  being  liable  as' co-partners  may  sue  or 
be  sued  in  the  name  of  their  respective  firms, 
if  any  ;*'  and  the  writ  was  indorsed  under  the 
Bills  of  Exchange  Act,  1855  (18  &  19  Vict, 
c.  17).    Service  of  the  writ  was  effected  under 
Order    IX.,    Rule    6,    which   provides     that 
<'  Where  partners  are  sued  in  the  name  of  their 
firm,  the  writ  shall  be  served  either  upon  any 
one  or  more  of  the  partners,  or  at  the  principal 
place  within  the  jurisdiction  of  the  business  of 
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fhe  partaienhipy  upon  any  penon  liaTuig,  at  ilia 
time  of  Bervioe  the  prindpal  biifliness  these ;  andy 
aafajeotto  the  roles''  thereinafter  ^'contained, 
aach  service  shallbe  deemed  good  senioenpon  the 
firm.'^  This  service  the  plamtlfis  have  effected^ 
and  it  is  '^  personal  service  **  within  the  meaning 
of  8. 1  of  the  Sninmary  Procednre  on  Bills  of  Ex- 
change Act,  1855.  Neitherthatenaotmentnorthe 
Qrdeis  mxder  the  Supreme  Gonrt  of  Judicature 
Acts  require  that  the  name  of  the  person  served 
should  be  known.  Order  II.,  Bule  6,  no  doubt 
flays  that  ^^the  procedure  under  the  Bills  of 
Ezdiange  Act  shall  continue  to  be  used ;"  and 
the  Master  seems  to  have  thought  that  under 
that  Bule  service  on  each  individual  defendant 
was  still  requisite.  But  the  meaning  of  that 
Bule  is  that  *^  the  procedure  under  the  Bills  of 
Exchange  Act  shall  continue  to  be  used,  where 
not  inconsistent  with  any  of  the  other  Bules  of 
the  Supreme  Court.''  Orderll.yBuleGymustbe 
construed  with  Order  IX.,  Bule  6.  It  coidd 
not  have  been  intended  that  plaiTitiffs  in  actions 
on  bills  of  exchange  should  be  deprived  of  the 
advantages  which  plainti£B9  in  other  actions 
haTe,  as  to  suing  firms,  and  which  the  plaintifis 
in  this  action  would  have  had,  if  they  had 
indorsed  their  writ  under  Order  HE.,  Bule  6, 
if  the  defendant  had  either  not  appeared,  or 
had  appeared  and  had  not  obtained  leave  to 
defend  under  Order  XIY.,  Bule  1.  If,  however, 
the  Court  thought  that  ^'  personal  service  " 
on  each  defendant  was  necessary,  he  would  ask 
for  an  order  for  substituted  or  other  service, 

13 
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f' unable  to  eSoct  prompt  personal 
^rithia  the  meaning  of  that  Bnle.  [Olbasby^ 
3*--If  Order  IX^  Biile6»  cannot  be  lead  with 
Pcder  11^.  Bule  6,^  neither  can  Order  IX, 

.   Kjbixy,  C.B. — ^I  waa  for  some  timo.  m>der 
the  impression  that  we  pnght  to  aooedd  to  this 
epplioatioiLy  as  Order  IX.,  Bale  6,;  is  one  of  the 
most  saLntary  provisionfl  of  the  new  Aot. 
.    I  should  be  disposed  to  hold  that,  where  the 
derk  to  the  plaintiff's  solicitors  has  served  a 
wiit/in  whioh  the  defendants  are  sued  in  the 
-name  of  their  firmi  at  the  place  of  bxisinees  ^f 
tliftfc  ten,  on  a  person  who  had  the  control  and 
management  of  the  business^  and  who  told  the 
clerk  that  he  was  a  partner,  but  refused  to  give 
'his  name,  that  that  would  be'  a  good  servioe. 
But   when  we    consider   that  this  action   is 
'brought  under,  the  Bills*  of  Exchange  Act, 
1855  (18  &  19  Yici,  o.  67)^  and  we  refer  tp 
Order  II.,  Eule  6^  we  find  Ihat,  "with  respect 
+0  aotiouEupon  a  bill  of  exchange  or  promiasoiy 
note,  commenced  within  six  montha  after  the 
same  shall  have  become  due  and  payable,  the 
-procedure  under   the  Bills  of  Exchange  Act 
(18  andl9Yict.,o.67)  shall  continue  to  be  used." 
It  is  admitted  that  this  is  an  action  under 
'  that  Act,  and  the  only  question,  therefore,  is 
•whether  the  application   made  here  to    sign 
jfinal  judgment  against  the  firm  of  partners  is  a 
part  of  the  procedure  under  that  Act.  Section  1 
of  that  Act  provides  that  where  the  writ  is 
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isf 


Jidoised  under  tiiat' Aot  tlie  ploiiitifi^  oa  fiHag 
'  an  affidavit  of  personal  eervtoe  of  sooh  writ 
vithmtltejuiiBdiation  oftbe  Cotitt,"  and  opmr 
plying  -with  certain  other  speoiiled  require^ 
nents,  "  vaj,  if  the  defendent  has  not  obtuned 
save  to  appear,  and  has  not  appeared,  sigq 
lual  judgment  at  onoB."  Now,  the  signing 
jnal  judgniNit  is  as  much  a  port  of  "  the  proi 
jedure  under  the  Bills  of  Exchange  Act,"  as 
«suing  and  indorsing  the  writ  itself.  The; 
plaintiffs,  ther^ore,  must  under  that  Act  prove 
'  penoual  service  o£  the  writ,' '  whioh  they  have 
[Lot  done,  and  therefore  their  application  niost 
be  refused. 

Glsa^y,  B. — I  am  of  th&  same  opinion.  We 
must,  if  we  can  do  so,  give  effect  to  Order  II. , 
Rule  6,  as  well  as  to  Order  IX.,  Itule  6.  If 
we  oonld  not  give  effect  to  the  latter  Rule  with- 
out applying  it  to  the  former  one,  we  should 
be  hound  so  to  apply  it.  But  there  ii,  I 
think,  little  or  no  difBeulty  in  giving  effect 
to  both,  of  them,  and  there  is  no  inconsistency 
between  them.  The  effect  of  Order  II,,  Rule  6„ 
is  to  cause  the  procedure  under  the  fiills  o£ 
Exchange  Act  to  continue  in  all  actions  brought 
under  that  Act ;  and  there  is  a  reason  for  it. 
siuoe  under  that  procedure  a  plaintiff  can  dgn 
final  .judgment  and  seize  the  goods  of  the  de- 
fendant  unless  the  defendant  obtains  leave  to 
i^pear.  .  The  practice,  therefore,  under  that 
procedure,  should  be  very  strictly  observed. 
Order  IX.,  Rule  6,  applies  generally  to  the 
case  of  partners  sued  in  the  name  of  their  firm, 
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and  we  can  give  substantial  eflFeot  to  it,  witli- 
out  applying  it  to  eases  ooming  within  Order 
n.,  Eule  6.  And,  moreover,  the  plaantiffl 
ooidd  have  proceeded  under  the  Rules,*  which 
enable  plaintife  seeking  to  recover  a  liqui- 
dated money  demand  to  spedally  indorse  the 
writ  and  sign  final  judgment  if  the  defendants 
do  not  appear ;  but  an  application  to  sign  judg- 
ment under  tiiese  provisions  would  require  a 
strict  affidavit  of  service. 

HuDDLESTON,  B. — ^I  am  of  the  same  opinion. 
This  is  a  procedure  under  s.  1  of  the  Bills 
of  Exchange  Act,  1855,  by  which  "per- 
sonal service"  of  the  writ  on  the  defendant, 
or  an  order  for  leave  to  proceed  under  the 
Common  Law  Procedure  Act,  1852,  is  necessary. 
That  the  Legislature  did  not  mean  the  new 
procedure  imder  the  Supreme  Court  of  Judi- 
cature Acts  to  apply  to  actions  under  the  Bills 
of  Exchange  Act  is  clear  from  the  terms  of 
Order  II.,  Bule  6.  The  Bills  of  Exchange 
Act  contains  no  provisions  for  serving  one  only 
of  several  defendants,  as  has  been  done  here ; 
and  for  an  order  to  proceed  under  the  Common 
Law  Procedure  Act,  1852,  an  application  upon 
proper  materials  shoidd  be  made  at  chambers. 
Personal  service  on  each  of  the  defendants  is 
necessary  in  this  ease,  and  that  has  not  been  ef- 
fected. Therefore,  the  plaintiffii  are  not  entitled  to 
sign  judgment  and  their  motion  must  be  refused. 

Motion  refused.! 

•  Ord€r  III.,  Eule  6  ;  Order  XIII.,  BuIob  2,  3. 
1 1  £x.  D.,  M ;  46  L.  J.  (Ex.),  199 ;  84  L.  T.,  860 ;  U 
V.E.,  820, 
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OBDERm. 

Edlb2. 
[Anundment  ^  Indortement  ^  Clam  on  Writ  of 

CUARCEBT    DmSIOIT. 

(Before  Bir  Giobob  Jbuil,  U.R.) 
/WW  30fA,  IBTa. 

HATHtAS  0.  UATUIAS. 

In  thie  oase  leaTe  haviiifp  been  jriTen  \sj  the  ■^^*"'^^«»  ^n 
L^art  to  amend  the  wnt,  the  Clerk  of  Keoords  upo»pn>Aie- 
uid  "Writfl  had  been  appUed  to  for  the  purpoee  JJX^\*'"^ 
)f  Tfi^Vrng  the  amendment  upon  produotion  of  piiyy*'  ■"><' 
[hansel's  brief  'with  the  order  indorsed  thereon  jb^Mrar.^ 
uid  initialed  by  the  Registrar,  bat  he  refused  to 
unend  till  the  order  hod  been  dncwn  up. 

8iug}«  now'  mentioned  the  matter  to  the 
Donrt. 

The  Mastbk  of  tsb  Bolls  directed  that  the 
writ  be  amended  upon  produotion  of  the  brief 
ia  &o  case  indorsed  by  Counsel  and  marked  by 
the  Begistrar  with  his  initials.* 


Chakcebt  Bitisioh. 

(Before  Sm  Chabim  H*ll,  V.C.) 

Jamitiy  Ibth,  1876. 
COLEBOUKKS  V.  COLSBOUBNE. 

In  this  case  a  brother  and  sister  were  entitled  -^  ^^*g 
to  personal  estate  in  moietiea ;  the  brother,  who  «,  tuhtinutn^ 
was  also  sole  executor,  had  adTertised  a  laz^  '*^!ii^^ 
pait  of  the  assets  for  sale,  and  had,  it  was  tn>t\T,  »*« 

■  W.  N.,  1876,  p.  SM. 
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z^'  -'^•'*'[^  ,  alleged,  expressed  oa  inteotioii  shortly  to  leave 
executor  and  the  oountrj.  Under  these  ciroumstanoeB  the 
^vroMfi^  Bifiter  oommenoed  an  action  for  adminiflbation, 
for  aaUand  and  hsA  endorsed  her  writ  irith  a olami  for  srit 
^Sl;J^J^imni8trationonly. 

the  country,  Oswaldy  for  the  piftinfiff,  now  moved  ex  parte 
amend  ihliiJ  before  servioe,  upon  the  authority  of  JST.  i?.  J.* 
^eemetu  on  f q^  the  appointment  of  a  receiver  by  name. 
(f^Au^AfTM/or  He  submitted  that  the  Court  had  fall  juris- 
adminietration  ^Q^jl^j^    to     make     tiic     Older    uuder    the 

ouw)  so  aeto 

extend  it  to     Supreme  Court  of  Judicature  Act,  1873,  s.  25, 

/w*^  »^wntf-  ®^^-  (^)»  alttiough  the  writ  had  not  been  in- 

tion,  and  (2)    dorsed  with  a  claim  for  an  injunction  or  receiver. 

recetv  .  ^^^  ^  ^^  Oourt  thought  otherwise,  he  aaked 

leave,  under  Order  III*,  Bule  2,  to  amend  the 
indorsement.  It  was  at  least  doubtful  whether 
the  special  indorsement  was  requisite.  He 
referred  to  Wilson's  "  Judicature  Acts,*'  pp.  64, 
158, 159, 165. 

The  Yice-Chakobllor  said  that  the  plain- 
tiff had  better  amend  her  indorsement  by  asking 
tor  an  injunction  to  restrain  the  defendant  from 
receiving  the  proceeds  of  the  sale  of  the  pro- 
perty he  had  advertised  for  sale,  and  for  a 
receiver,  and  upon  that  amendment  his  Lord- 
ship would  grant  an  interim  injunction  against 
the  defendant.  The  plaintiff  should  also  cause 
an  intimation  to  be  made  to  the  auctioneer  that 
he  was  not  to  part  with  the  money.  Notice  of 
motion  against  the  defendant  might  be  given 

for  Thursday  nextf 

"  —  '■'        '    -    " - 

*  9  C9iarley'B  GafleB  (Court),  80. 

1 1  Ch.  D.,  690 ;  i6h,  J^Qk^,  .749 ;  M  W.  E.,  23^. 


OKDEE  V. 

■  IttrtB  1. 

iffi«ue  ei^  Writ  of  Bammont  frwk  iRi^eict 

Beffiatry.) 

See  £be  oase  of  Ooeu  r.  Bradhtth,  rep(n:ied 
piider  s.  64  of  the  Supreme  Court  of  Judioatur* 
LiA,  1873,  tupra,  p.  132. 


Bulb  2. 

(JTi^tM  fff  D^endant  of  opttoa  i/  appearinff  in 

Dittrict  Regialry  or  in  London.) 

See  the  case  of  Oobb  v.  Bbaskuh,  reported 
ander  s.  64  of  the  Supreme  Court  of  Judicature 
tot,  1873,  supra,  p.  132. 


OEDEEVI. 

Bulb  1. 

{litue  <if  concurrent  Writ  ^  Summons.) 

See  the  case  of  Davibs  e.  Qahland,  reported 
idac  Order  XIII.,  Bule  1.  i^a,  p.  200. 

BOLB  2. 
{Strvke  of  Notice  ef' concurrent  Writ.) 


^BATB,  DiVOBCl  AMD  AsXIBALTT  DlTIIIOn. 

Fbovatm. 

(Balne  Or  JiOB  Hivnoi,  FnsidML) 

fVAnurv  8tA  oMf  HA,  ISTO. 

BBDDINOTOH  «.  BBDDIHGTOK. 

The  plaintiffl,  vho  were  tlte  exeootois  of  one  -^  v^ 


200  StJFBBMB  OOUBT  OF  JUDKULTUlUB  ACT,  1875. 


ftf^SSr*'     HeniyMoaeSjwIiodifidontheSrdofDeoeiiibar, 
fMiM»  fMM  to  1875,  propounded  bis  willand  oodioils. 
tiu^0  Jnrf«Vkst,  Q.C^  {TrUlram  wifli  him),  ap- 

jmrUtRHim,  plied  totho  Couittoallow  a  writ  of  snxninoiiBar 
mnmrrimt  Botioe  of  sach  writ  of  sainmons  to  be  served  out 
wu  with  M#  of  ^the  jurifldiotion  on  Lonifl  Nicholas  Adolphe 
wUkm  th0  H^grei^  a  resident  in  Paris,  the  husband  of 
one  of  the  next  of  kin  who  was  separated  and 
living  apart  firom  him  in  England, 

HannbKi  J.,  directed  that  a  writ  of  sommons 
fihonld  be  issued  and  marked  as  oonoorrent, 
nnder  Order  YI.,  Bnle  2,  and  that  notice  of  the 
writ  should  be  served  on  L.  N.  A.  M^gret,  nnder 
8. 19  of  the  Common  Law  Frocednre  Act,  1852.* 


jmritdigtum. 


ORDER  VIEL 
Bulb  1. 

(Renetcal  of  Writ  ^  Summons.) 


Whinawrit 
^tummofu 

mwed  priorto 

ik$  \Mt  N09,^ 

1875, «»  aj9« 
plioatum  for 
•<•  fmihtr 

iiiiiiinar   imrflt 
^hoJlTBt 

rmmptUfWOM 


Qussk's  Bench  Division. 

(Before  Cocxstnar,  C. J.,  Blacxbubk  and  Lush,  JJ.) 

Jtmutny  IZtk,  1876. 

DAVIXS  r.  OAKLAKD. 

The  original  writ  in  this  action  wasissnedon 
the  16th  of  January,  1876,  and  renewed  on  the 
14th  of  July,  1875.  After  renewal,  the  writ 
was  lost.  A  oop7  of  the  lost  writ  was  yerified 
by  affidarit. 

AppUcation  was  now. made  by  Uraneis,  <m 
behalf  of  the  plaintiff,  for  an  order  directing  the 
proper  officer  to  seal  as  a  renewed  writ  a  copy 

•  1  p.  D.  426;  46  L.  J.  (P.p.  &A.),44;  34  L.  T.,366; 
24  W.  B.,  848 
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m  parohmeiit  d  the  oopy  writ  annexed  to  the  "J**^-  "*  '^ 
iffidavit  Terifying  the  Bame.    This  Tcmld  be  a  (a*  terit  had, 
proceeding  annlogoiu  to  the  Tenewal  of  writs  J^JJJ^-jI]!^ 
inder  section  1 1  of  the  Common  Law  Prooeduie  latt.  Jm 
lot,  1852.    [OocKBuaw,   O.J.— Suppose  «»-'^^^/'^ 
ion  11  of  the  Common  Law  Procedure  Act  ""f*'*^ 
[id  not  exist,   we  should  hare  no  power  to  rtfimi. 
enew  a  writ  at  all.     That  seotion  requires 
ertain  formalities.    How  can  we,  whose  right 
[>  interfere  depends  on  that  seotion,  dispense 
rith   those  fiMmalities  T\    By  virtue  of  the 
nthori(y  the  Court  has  over  its  own  procedure 
9  prevent  failure  of  jnstioe.     [Lush,  J. — It 
B»  been  held  that  the  Court  is  bound  to  refuse 
3  renew  a  writ  one  day  after  the  expiration  of 
iiestatutcny  six  months.]    There  was  iachu 
1  that  case.    The  plaintiff  should  not  have  let 
iie  time  expire.    Here  the  plaintiff  has  been     ' 
uilfy  of  no  negligence.    [CocKBtrjtN',  C.J. — 
Int  the  losing  of  the  writ  is  not  the  defendant's 
tolt.]      Here  -there  is  merely  a  misfortune- 
feAer  V.  £7(w*  is  an  instance  where  a  writ  was 
amped  nunc  jm>  tuws:  see  Day's  Common 
awFrocednreAots.f  IfnotundertheCommon 
aw  Procedure  Act,  1852,  your  Lordships  can 
sue  a  concurrent  writ  under  Order  TI. ,  Rule  2, 
the  Supreme  Court  of  Judicature  Act,  1875. 
Ilackbukn,  J. — The  same  objection  applies. 
B  we  cannot  renew  a  writ  which  does  not 
ist,  neither  can  we  issue  a  writ  conoorrent 
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.  iritk  one  irhiidi  does  not  exut.    Aikd  the  iiM 
fbr  renewal  is  past.] 
The  CouKT  refbaed  the  osdv.* 


GorornJ 


OBBEB  IX. 
Bulb  2. 

(&i(<(tAifad  Service,  or  BubtttUUim  ^  ifotia 
for  Service,  where  Fertonai  Service  oaiutot 
be  ^eeied.)i 

COTIRT   OF  AfPBAL. 

(Before  Jiub,  m.i.^  t«p  ani  BuoUiUT,  L. JJ*.) 

.iiyMrt  SO,  1U8. 

BLOHAN  AND  OO.  «.  THB  GOTEBMOE  ADD 

OOTEBNMENT  OP  THS  OOLOMT  OF  KBW  ZEAJAItl). 

This  action  was  luoaght  hy  Messienis  B.  IS. 
!pon  Sloman  and  Co.,  aliipowueis,  of  Hambaig, 
"  '  against  "  the  GoTemor  and  Qorermnent  of  the 
tht  Colony  of  New  Zealand,"  to  reoover  damagei 
for  the  allied  bieaoh  of  two  emigration  oon- 


x:f. 


of  New  Zealand,  on  the  14th  of  May,  1874. 
The  oontrscts  wa»  made  between  Her  Mqeatj 
the  Queen,  for  and  on  behaU  of  the  Colony  cA 
New  Zealand,  of  the  £ist  part;  Isaao  £ad 
Featlierston,of  WestminstBr  Chambeis,  Yietozit 


•  1  Q.B.  D.,2«0;*6L.  J.  {Q.B,),  187;3SL.T.,T>Ti 
31  W.  H.,  263, 

t  See.  alM,  BtUvek  v.  CamjAill  ^rtthtn,  reported  nnda 
Older  U.,  Bnle  B,  ttipra,  p.  ISl. 
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treet,  the  Agent-Gbneral  in  England  for  tin 
OTeimnent  of  the  eaid  Oolonr  of  Kev  Ze>- 
sd,  as  agent  for  and  on  b^«]f  of  thft  «h4 
ovomment,  of  the  Mocmd  part ;  and  Sloman 
id  Co.,  of  the  third  part ;  sad  provided  for 
le  oonTeyanoe  of  emignatfi  tram  the  port  of 
[amburg  to  the  Colony.  By  the  New  Zealand 
mmgntMB  md  Fablio  Works  Act,  1670  (38 
id  34  Viot.,  No.  LXXVIL,  m.  39),  tha 
ovenutt  ia  empowered  to  enter  into  immigiai- 
cm  oontraots ;  and  hj  the  Imnii|^tion  and 
ahUo  Woi^  Aot  Ameoidmeiit  Aot,  1671  (35 
iot.,  No.  USXV^  a.  4),  it  is  provided  tiiat 
L(Ji  ootttraoto  shall  be  entered  into  in  the  name 

the  Qaeen,  her  heirs  and  suooessors.  3j  the 
rown  HedpfBs  Act,  1871  (36  Viot.No.  XLIX^ 
2),  anj  person  having  any  olaim  or  demand 
gainst  Her  Majesty  ihe  (^neen,  whloh  may 
ise  or  aoonie  after  Uie  Ist  of  Jannaty,  1872, 
Mm  the  Colony  of  New  Zealand,  is  enabled, 
itii  the  consent  of  the  Governor  in  writang,  to 
e  a  petition  of  right  in  the  Supreme  Court 

the  Colony  to'  enferoe  his  dairas.  On  the 
'th  of  Jnly  a  Divisional  Court  of  the  Com- 
on  Pleas  Division,  oonnsting  of  Lord  Oole^ 
dge  and  Sir.  Justioe  Arohibeld,  made  an  order 
r  substituted  sanrioe  of  the  writ  u^aa  Ur. 
ihn  MaokrdI,  a  solicttor  in  London,  who  had 
ted  as  Boliator  on  behalf  of  the  Government 

the  Colony  in  this  oountry.      Ur.  Uaoknill 
•pealed  from  this  order. 
£dii>tr»  Jonea  (with  whom  was  Benjamm, 
.C),  in  toppoit  eS  the  fq)peal,  u^^ed  that  the 
der  was  entirely  wrong.  There  were,  in  truth. 
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no  defeDdsnts  to  the  action,  for  the  QoTemo 
«nd  Govermflent  of  the  Cokny  were  not  i 
Corptn^on,  nor  vas  the  OoTemor  alone  i 
Corporation.  But  though  the  order  might  be : 
nuUity,  Mr.  Mookiell  onghtnottobecompellei 
to  mn  the  riak  of  dedding  wh^er  he  ongh 
or  ooght  not  to  appear  on  behalf  of  the  Oovero 
ment.  [Msllish,  L.J. — This  ie  really  an  aotioi 
againiit  the  Q,aeeQ.  I  thinfc  it  has  been  deoidei 
that  you  cannot  have  a  petition  of  right  in  thi 
country  in  Tespeot  of  a  colonial  matter,  becauB 
there  would  be  no  funds  here  to  answer  th' 
demand.]  The  remedy  is  in  the  Colon; 
[Jaues,  L.J. — This  proceeding  eeems  to  me  a 
utterly  sew  and  straoge,  that  I  shoold  like  t 
hear  what  the  other  side  hare  to  say.] 

Waikin  Willitmu,  Q.C.,  on  behalf  of  th 
plaiotifTs,  uiged  that  the  only  qaestion  now  t 
be  decided  was,  whether  substituted  serrio 
should  be  allowed.  Whether  the  action  oouL 
be  sustained  was  a  question  which  did  not  aris 
now.  [James,  L,J. — Are  you  entitled  to  hav 
an  order  for  substituted  aervioe  on  a  fiotitioxi 
non-entity  ?  Mellibh,  LJ. — You  must  sho^ 
pn'm^/ncie  that  there  is  an  existing  defendant. 
I  contend  that  the  effect  of  the  Colonial  Statute 
is  to  incorporate  the  Governor  and  Gbremmei] 
for  the  purpose  of  entering  into  theee  oontracb 
[Hellish,  L.J. — But  the  contract  is  in  ib 
name, of  the  Queen.]  The  Common  Plee 
Bivision  thought  that  this  important  questiq 
ought  not  to  be  deoided  on  this  sommary  moiioi 
But  if  I  have  to  go  into  the  merits,  then  I  ea; 
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lat  if  we  osnaot  Bostain  thia  action  we  are 
ithont  remedy.  The  remedy  by  petition  of 
ght  in  the  Colony  is  only  in  respeot  of  matters 
rLsing  in  the  Colony,  and  this  oontraot  was 
lade  in  Eort^.  A  petition  of  right  in  Eng- 
jid  wonid  be  of  no  avail.  I  contend  that  the 
^ceen  and  Mr.  Featherston  are  merely  nominal 
uties  to  the  oontraot ;  the  real  parties  are  the 
■ovemor  and  Government  of  the  Colony. 
Mkllish,  LJ. — You  never  can  get  p&id  unless 
le  New  Zealand  ABsembly  finds  the  money, 
on  cannot  sne  the  Governor  in  the  Colony  even 
>r  a  private  debt  of  his  own.  Surely  this  Court 
ight  not  to  allow  a  judgment  to  be  obtained 
hicb  oannot  be  enforoed.  Baooallat,  L.J. 
-How  can  yea  liave  substituted,  unless  yoa 
mid  have  direct  servioe  ?  Hellish,  L.J. — 
n  order  for  subetituted  servioe  cannot  lie  made 
ithont  the  leave  of  the  Court  or  a  Judge.  I 
ink  the  Court  is  boand  toi  see,  before  making 
Loh  an  order,  whether  there  is  any  defendant 
ho  oonld  be  served  directly.]  "We  ore  willing 
I  take  the  order  at  onr  peril, 
Sdat/n  JoncB  was  not  oalled  upon  for  a  reply. 
Jambs,  LJ.,  was  of  opinion  that  the  Court 
[ght  to  deal  with  the  real  question  now.  No 
xtd  oonld  result  from  postponing  the  decision, 
t  order  that  substitnted  service  might  be 
rected,  there  must  bo  some  defendant  npOD 
hom  direct '  service  oonld  be  effected.  In 
«  present  oaae  there  was  no  body  corporate  or 
>litio  on  whom  difeot  service  could  be  mads, 
bere  was  no  one  in  New  Zealand  who  oould 
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be  served  direct^.  A  plaintiS'  might  jnst .( 
veil  Bommon  the  President  and  GoTenuneQt'< 
tiLe  TTnited  States,  or  the  En^raror  of  Suaei 
and  then  get  on.  ordw  tor  substituted  service  q 
the  ambassador  here,  because  they  could  not  I 
Bttred  peraonallyt  There*  vas,  no  doubt,  aom 
diffioolty  in  suing  a  &overeigii.bo4y,  or  a  bod 
quasi  Sovereign ;  but,  still,  .thrae  vas  so  sue 
entity  as  the  Governor  and.Goveninieut  of  Ne' 
Zealand.  There  was  a  Governor  for  the  ti^ 
being,  and  persons  carrying  on  the  Geve^npieii 
but  to  talk  ef  them  as  foiming  a  corppr^tio 
was  absurd. 

MEi.usu,L.J,,va8of  the  fiaiQQ  opinion.  Th 
Oommon  Fleas  Division  had  not  decided  th 
question  whether  the  action  could  be  toaintaine 
against  the  Governor  and  Govermnent  of  Ne< 
Zealand.  They  seemed  to  -have  thought  i^  ver 
doubtful  whether  it  could,  but  they  oonsidere 
that  the  question  o^ght  not  to  be  decided  pov 
His  Ijordship  wss  of  opinion  that  the  questio 
ought  to  be  decided  et  once,  for,  if  substitute 
service  was  allowed,  and  the  Governor  of  Nei 
Zealand  did  not  choose  to  appear,  as  he  mof 
probably  would  not,  then  judgment  would  g 
by  default  against  the  defendants.  The  Oour 
ought  to  determine  first  whether  it  conld.  orde 
direct  service  of  the  writ  of  snnunons  in  N^^ 
Zealand.  Would  it  be  possible  or  right  to  orde 
tiiie  writ  t«  be  served  on-  -the  Governor  am 
Govermnent  in  New  Zealand  ?  The  Colonis 
Act  {ovvided  that  eontraete  on  behalf  of  th 
(Dovemment  pbouldbe  mode'in  thenome  of  th' 
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Been.  Tb.6  pUjptifffl  most  be  taken  to  hax^ 
id  &U  notioe  of  tbi%  and  of  the  weli-known 
lie  of  law  that  in  soph  a  case  the  oth«r  party 

the  ooatiaot  haa  do  zemsdy  bat  by  a  petition 
ri^t,  and  that  a  mioistwial  officer  who  anten 
to  snoh  a  oontraot  cannot  be  sued  in  hia  own 
une,  anleflfl,  indeed,  he  had  oommitted  Bome 
figal  act.  There  could  be  no  action  upon  th$ 
'Qtraot.  No  Colonial  Aet  had-constituted  the 
oremor  of  New  Zealand  s  .coiporation  Bole ; 
was  doubtfiid,  indeed,  whether  there  was  any 
)wer  to  do  fo.  But  the  Colonial  Legislature 
id  not  attempted  to  do  this ;  they  hod,  on  the 
mtraty,  provided  that  all  oootractB  on  behalf 
'the  Goremmenti  Bhonld  be  made  in  the  name 
:  the  Qneen,  and  this  was  for  tho  express 
upoee  of  preventing  their  agents  inoumng 
ibility  on  the  contzacts ;  it  was  in  order  that 
ley  might  retain  in  their  own  hands  the  power 
'  detenniniug  how  the  moneys  of  the  Colony 
lonld  be  expended.  No  injustice  oould  arise 
om  this,  for  er^y  one  who  entered  into  a 
mtract  of  this  kind  had  full  notice  of  these 
rovisions.  The  Goremor  and  Government  of 
ew  Zealand  were  not  a  corporation.  This 
iing  BO,  it  would  not  be  right  to  make  the 
'OvemoT  txaae  in  and  appear  to  this  writ,  and, 
terefore,  it  would  not  be  right  to  make  this 
rder  for  substitnted  serrioe. 

Baogallat,  L.J.,  was  of  the  same  opinion. 

Tder  IX.,  Bule  2,  provided  that  an  ordef  for 

ibstitnted    service    might    be    made    where 

is  shewn  to  the  Court  that  the  plaintiff 
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mimot  effect  prompt  penonal  sernee.  Than 
fon,  it  ooold  onljr  be  made  in  a  case  where  direi 
Berrioe  iroiild  be  poedble.  It  iras  not  int«aide 
that  there  should  be  mbstitated  eenioe  in  a  oai 
.vheie  the  plaintiff  reallj  ^d  not  know  whoi 
he  ought  to  serve  direotlj. 

Appeal   allowed;    order   disohai^ed,    wit 
eoats.* 


High    Comer   or   SmncE. 
Chikcbst  DinuoH. 

(Bebn  Bir  Cusut  Hux,  T.C.) 

Tttmmy  ItH,  IST6. 

IbafABL  r.  0MQI.XT. 

WAert  ihi  This  WBA  an  action  for  the  deliTeiy  to  th 

^mmini  (hbh  pl*"it*ff  **^  *^tle  deods  relating  to  a  gardenan 
oefiof.  /m-  tiu  other  property  in  a  Tillage  near  Teheran,  i 
tiiif'lt^^  Persia.  The  writ  was  issued  on  FebruarT'  i 
'""^'"■f  ?■•*»■  1876 ;  the  only  known  address  of  the  defendac 
Kmi  on  ti*  in  London  was  the  Thatched  House  Club.  Th 
pertonaiiy  and  so^ioitora  who  had  appeared  for  the  defendao 
At  had  onif  xa  somo  former  proceedings  refused  to  aooep 
addrru  in  seTvioe  of  this  writ  on  his  behalf. 
^^o"-  Eenthav  asked  for  diieotionB  as  to  giTiaj 

ef  fniet  af  uotioe  uudor  Order  IX.,  Bule  3,  in  substitotacN 
'Ji^Mrd  t^%  ^"^  service.  He  referred  to  Consolidated  Orde 
mii  Is  that  X.,  Kule  6,  as  to  the  mode  of  giving  notioe  b; 
be  inicTtei  in  advertisement  where  a  oause  was  taken  pro  eon 
i^ndo"*^  /e«#o,  to  BaHon  v.  Whtteombt!,f  and  to  tb 
a&zfitK,  mud  numeroos  oases  where  advertisements  fbr  oredi 

ent  ellitr  j^^^  ^^  allOWed. 

London  dailff 

Htw.paptr.  ,  ,  jj  p  jj^  j^3 .  ^j  j_  J  „  p     ijs .  35  L_  t.,  4U 

U  W.  B.,  se :  Timtt,  Thnndsr,  Awut  lOtb,  1876. 
t  17  Joi.iBl. 
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Haix,  V.C,  asked  whether  there  was  any 
lalogons  praotioe  in  the  Common  Lav  pro- 
dure;  and,  none  hariug  been  cdted,  directed 
at  advertisements  should  be  inserted  in  the 
ondon  Oasette,  the  Timea,  and  one  other  mom- 
g  Londtm  newspaper,  and  that  a  letter  ehonid 
I  sent  to  the  defendant  at  the  Thatched  House 
.ub,  and  to  the  solicitors  who  acted  forhimin 
rmer  proceedings  and  in  proceedings  now 
nding  in  the  oanse ;  and  as  to  the  time  for 
ipearanoe,  after  referring  to  the  ordinary  writ, 
bich  limite  eight  days,  he  refused  to  name 
ly  additional  time  for  appearance,  as  the 
ifendant  might,  under  the  new  Bulee,  appMr 
.  any  time  before  judgment.* 


Chavcxbt  DmsiON.  . 

(Before  Six  Chulu  Hall,  V.O.) 

FfbriMry  Vth,  1876. 

CRAKE   V.    JTnXIOir, 

The  plaintiff  was  the  representatiTe  of  the  witrt  tie 
.ortgagor  and  also  of  the  mortgagee  (both  J^J^^V",^, 
jceased)  of  ten  leasehold  houses.    This  was  n»t*  «/ 
1  action  to  recover  the  rents  and  possession  of  ^XH^^ikad 
te  hoosee,  and  also  for  ui  aoooont,  an  iiguno-  a*"*"**  '^' 
on,  and  a  reoeiver.     The  defendant  had  beenyi,uHrf,  g^d  u, 
jpointod  by  the  mortgagee  his  agent  to  ool-  'r^'  ^J^. 
lot  the  rents,  hut  had  recently  claimed  ^etepagti^ 
[NueB  as  his  own,  and  given  notioe  to  the  ^|^'^|!|^'c/- 


•  ML.  I^IU;  UK. a, 47. 
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tensnta  not  fo  pay  thcdr  mitfl  to  aaj  one  bi 
him;  lie  had,  howerer,  suddenly  afasoonde 
staking'  his  fanutnze  vith  him,  and  omld  not  ] 
finmd. 

Everitt,  for  the  plaintiff,  asked  the  dinotit 
c£  the  Otnort  as  to  how  the  plaintiff  vas  ' 
effect  Berrioe,  and  what  adTertisements  we 
neoeBsaiy  in  tiie  case  of  an  absoonding  dofern 
ant ;  and  ha  also  asked  for  a  Teoeiver.  Und 
the  old  praotioe,  he  eaid,  the  writ  mi^t  hsro  bo 
saiTed  an  a  tenant  of  Ihe  lands.  The  press 
aotion  was  praotioallyan  action  of  egeotment. 
HArLL,  V.O. — Ton  may  serve  the  writ 
ipmmooB  by  leaving  a  oopy  of  it  at  each  of  t 
houBeB,  and  you  mnit  adTeitiBe  m  the  Lond 
Gazette  and  in  the  Times.  I  give  no  direotai 
as  to  time.  The  ordinary  eight  days  wUl  r 
&om  the  time  of  srariug  the  copies  of  the  w 
and  iMue  of  the  advertisements,  whiohever 
latest  in  date.  You  may  also  take  an  order  J 
the  appointment  of  a  receiver. 

The  fellowing  is  a  minote  of  the  on 
nlade^— 

"  Order  for  appointment  of  receiver.  Be 
it  to  Dhambeos  to  appoint  leoaiTer.  Order  : 
substitated  service  by  sernng  oopy  writ  at  es 
hease,  aod  adTertising  in  the  London  Gaze 
and  the  Ttmea  that  the  aotion  has  been  oo 
menoed,  and  that  the  Court  has  anfhoiia 
aervioe  by  leaving  oopy  writ  with  the  tenant 
each  house  and  by  these  adveitiseraeiifs,  a 
that  the  -def^dant  is  recjinred  to  appear ;  otit 
wise  the  uiiiaa.irill  proceed. ag&ast  him  as  : 
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Mi 


oHibeMci  appeariuitoe.  '  Oos^b  to  be  ooets^  in 
4te 


Chawcbrt  Division. 

*  *  • 

(Belbi«  Sib  Chablbs  "B^Jji,  Y.G.) 
February  Uth,  leth,  and  I9th,  .1876. 

OOOK  fJU  DST. 

This  was  an  administration  action  against 
trustees,  one  of  whomitad  absoonded  and  been 
adjudicated  a  bankrupt  Attempts  to  serve  the 
-writ  upon  him  had  been  made,  both  at  his  office, 
where  one  of  his'  clerks  was  assisting  a  re- 
oeiver  in  wincBng  up  his  business,  and  at  the 
lodgings  he  had  recently  occupied.  The  clerk 
could  giye.no  information  as  to  the  whereabouts 
pfihe  defendant,  but  8aidJiebelte;r6d  he  was 
not  in  England.  At  his  lodging  nothing  was 
known  about  him  except' that  kttars  had  been 
waiting  there  for  him  for  some  weeks. 

Pope  applied  ex  parte  for  an  order  for  «absti- 
toted  or  other  service  on  this  defence  uoit,  oqr 
for  the  substitution  of  notice  for  service  on  him, 
oa  the  ground  tiiat  the  plaintiff  was  '^  unable  to 
effect  prompt  personal  servica^'  He  referred 
to  Order  IX.^  Bule  2,  and  to  Capes  y.  JBrewer.f 

Hall,  Y.O.^  at  first  declined  to  make  any 
oider^  on  the  ground  that  the  affidavit  in  support 
of  the  application  did  not  show  that.tixere  was 
any  probability  of  substituted  service  coming  t9 


JFherethe 
defendant,  a 
truitee,  had 
absconded  and 
ioae  believed  to 
be  abroad, 
tubetituted 
terviee  of  the 
writ  of  ium" 
money  in  an 
administration 
suit,  teas 
directed  to  be 

eJ»eUd%ir  '■ 
leannm^tepim^ 
of  the  writ  «ft 
ihede^mUmte 

his  Imt'iuuwn 

9      Jl      *  _S 

byimsirtkng 
noOeeofttte    • 
order  in  the 
Thafli. 


•  2ClkD.,220$  34W.fi.»«ei;  11K.€.,^. 
fUW.Kf^O;  W,l^.,.l87fiwp,  U|?;  X  Charley's  Oiaes, 
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ihe  knowledge  of  &e  defendant ;  Irat,  on  tl 
matter  l)emg  mentioned  again,  his  Lordstu 
made  an  order  for  sabatitnted  service  by  leavix 
copies  of  the  writ  at  the  defendant's  office  ai 
last-known  lodgings,  and  inserting  a  notioe 
it  in  the  Times.  No  time  would  be  limited  t 
appearance ;  and  ii  the  def  enduit  failed  to  s 
pear  within  eight  days,  the  plaintiff  might  ta! 
the  nsoal  prooeedingsinde&iult  ofappeaianoe 


Fbobatb,  Ditosce  and  ADHmAXTT  Binsio 

PnOBATE. 

(Beliiie  Sot  Juaa  Sunmr,  J.) 

Jtm*  201k,  ISTS. 
WhTTLEX  9.  HONETWELL. 

u  9  Tntau       Charlotte  Hunt,  widow,  died  at  Southampt 

ttuaitrviM    On  the  6th  of  Febroary,  1876,  having,  on  t 

„f  iu  vrii  if  giat  of  ifay^  iggg,  exeouted  a  will,  by  whi 

air*tt*4  to  u    &he  left  her  property  to  the  plaintiff  and  anoQ: 

JJJ^Jj^J^  upon  trust  for  her  son,  Henry  Hunt,  and  I 

timid  not  it     daughter,  Anne  Davis.    The  stuviving  exeoul 

wAicia  iMi  propounded  the  vrill,  which  waa  contested, 

Jtuitd  a$  ea-    the  ground  of  the  insanity  of  the  testatiiz, 

M^^'ftf     anoUier  daughter  (to  whom  she  hadleft  nothiuj 

dinttly,  Mary,  who  was  married  to  Thomas  Willif 

Queldi  Honeywell.  Haiy  Honeywell  had  be 

deserted  by  her  husband,  and  neither  she  z 

his  solicitors  knew  his  address.    His  8oli<nt< 

declined  to  accept  service  on  his  behi^. 


•  2  OLD.,  318;  IS  L.  J.  {Ch.},  Ml;  ^i  W  IL.  » 
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Omdpmovid  the  Court  to  order  sD'hstituted 
lervics  upon  T.  "W.  Q.  HoneTwell,  under  Order 
^,  Bule  2,  or  to  dispense  "with  serrioe  upon 
dm  altogether,  under  Bula  3  of  the  same  Order. 
Jnder  the  old  jvaotioe  the  substituted  servioo 
rould  have  been  hj  advertisement,  but  it  might 
t&  questioned  whether  there  was  now  power  ,to 
dTertise  the  writ. 

Hamnbn,  J. — Under  Ordw  IX.,  Eule  2,  the 
Toort  or  a  Jodge  has  a  general  power  of  dlreot- 
ng  in  what  way  substituted  service  shall  be 
ffeoted.  This  includes  service  by  advertise- 
OBat,  and  the  power  formerly  exercised  by  the 
!!oart  of  Probate  of  advertising  the  citation  is 
LOW  extended  to  all  the  Divisions.  The  hus- 
i&nd  must  be  served  by  advertisement  in  Eng- 
ish  and  South  Wales  newspapers,  subject  to 
he  settlement  of  the  details  by  the  Begistrar.* 


BULE    3. 

SenieeofWritofSttmtnommw^etoithout  Service 
^Husband.) 

See  the  case  of  Whitley  t.  Honeywell,  re- 
orted  under  Bule  2  of  this  Order,  SKjira,  p.  212. 


BuLs  6. 
'8emet  of  Writ  tfSwnmonton  a  Partnerthip.) 

See  iha  oaae  of  Pollock  t.  Oakfbsll 
(wnsEBs,  reported  under  Order  II.,  Bnle  6, 
ifni,  p.  191. 


^4  BUPREMB  eauitir  ta  vuihcasubb  act,  IBU- 

EULB  13. 
(Zndortement  on-  Writ  of  Summom  of  day  t^ 
yu>nth  and  week  of  tis  Servioe  toitAin  three  dt^a 
f^ter  Sttevice.) 

Ghancert  DmsroN. 
(Before  Sir  Oiobob  Jusbl,  H.B.] 

Dtmowd  tf.  Ceoft. 
T/tc  proviiioM     It  being  imjffaotioable  to  effect  penoDsl  ser- 
"svuVi,  art'  '▼ioe  on the  defendant  in  thie  case,  an  order haii 
TfiX'fu^  been  obtained  under  Order  IX.,  Rule  2,  for  Bub- 
"rn'«.  stituted  servioe  on  one  of  the  membeis  <^  a  firm 

Kuuimwli  I  "'  BoUcitora  who  had  formerly  acted  for  the  de- 
c^ar/.^/'fOuufeDdaDt  in  other  matteos,  notice  of  the  writ 
io.filiov'ai  heing  at  thesame  time  ordered  to  be  posted  to 
bf,  ikf  covrt  of  ^e  defendant  at  his  laet-^own  address  in  this 

Jppcal. 


The  defendant  did  not  appear,  and  tiie{>lain- 
tiff  obtained  judgment  ftn*  foreoloeure  by  default^ 
bnt  the  Hegistrar  reftjeedto  draw  up  the  order, 
on  the  gronnd  that  the  date  of  servioe  of  the' 
wtit  of  summonB  had  not  been  indorsed  on  the 
TFiit,  and,  oon6equontl7,  that  in  aooordanoe  with 
the  expiesB  terms  of  Order  IX.,  Bole  13,  the 
plaintiff  was  not  at  Gbeity  to  prooeed  by  defaxdC 

The  matter  woe  ^ixea.  1»oiight  before  the 
Master  of  the  EoUs. 

;  Cvuat-Sarditr  ^  ^  phintifE;  stated  ihalt 
the  Clerk  of  Beoords  and  Write  bad  oertifled  to 
the  r^ulsrity  of  the  pneeedingg. 

Tkb  Mi«rea  of  thb  Rolls  said  that  tlis- 
Begistrar  was  quite  right  to  stop  Ch»  order;  the- 
nde  was  ez^ee^  that,  nsleee  the- date  ^  Berries- 
was  indorsed,  "^the plaintiff"  Aoold  "not  be 
at  liberty  to  ptooeed  by  default."    Ab  regarded 
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the  oertifioate  of  tiie  Claricot  BeoOTdfl  and  Write, 
it  was  not  the  intentioa  of  the  new  S>ules  that 
the  burden  dtiould  be  thrown  on  the  offioets  of 
the  Court  of  aaoertainmg  that  ea-oh  step  was 
regular ;  bnt  partiee  must  prooaed  at  their  own 
peril  The  plaintifFmast  begin  de  novo  by  aigain 
Bearing  the  writ  of  BitnuaonB,  and  indorse  the 
date  of  servioe  pusaant  to  the  Kule.* 

Jtmt  Uth,  isre. 

Dtmowd  r.  Ckopt. 
CoaenS'Bhrdy  again  mentioned  this  case,  and 
called  the  attention  of  the  Court  to  Cruse  v. 
JTuMtajip//,! where,  in  a  omilar  oaBe,Hnddleston, 
S.,  had  heldthatitwasnotueoesBaijto  indorse 
the  writ  in  the  manner  described  in  Order  IX., 
Bnle  13. 

The  Master  of  thr  Roiis  said  that  he  should 
decline  to  follow  that  decision.  The  rule  was* 
plain  that  "the  person  serring  a  writ  of  sonunons 
shall  within  three  dajs  at  most  after  guoh  service 
indorse  on  the  writ  the  iday  of  the  month  and 
weAofttie  service  thereof."  The  word  "servioe" 
meant  merj  kind  of  servioe,  uid  indnded  sub- 
■tiiated  servioe  as  well  as  ordinary  servioe.t 


GODKT   or   APfXAL. 

(Befbra  Juos  and  Baooauat,  LJJ.,  and  Lttbh,  J.) 

Jim*  211A,  1S78. 

Draom) ».  Obopt. 
The  plaintiff  appealed  from  the  dedsion  of 
th«  HastCT  oj  t&e  Bdla. 

•  W.  IT.,  1976,  p.  193 ;  2t  W.  E.,  818  J  45  L.  J.  {Ch.), 
•M;MI..T.,7Sa.    - 

1 1  Owdej'B  Cue*  fnhiBhw.],  m. 

J3  Oh.D_  6ia,.fiU;  W.N.,  1876,  p.  IM;  MW.B., 
818;  4fiL.^(Ch.},S04;  34  L. T,  780 ;  II  K.  C,  138. 
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Cotent-Sardy  refwred  to  the  case  of  Cru»e  v. 
Kutttngell,*  before  Haddleeton,B-i  ^^  oliajnlers, 
in  which  hia  Ijordehip  had  been  of  opnion  that 
the  indorsement  waa  neoesaaiy  only  when  the 
writ  had  been  personally  served.  Thd  Vaster 
of  the  Bolls,  however,  oonddered  himself  bound 
by  the  words  of  Order  IX.,  Bule  13,  and  re- 
fused to  follow  that  ease.  [Lush,  J, — There 
are  oases  where  the  indorsement  cannot  he  mad^ 
aa  when  the  order  directs  the  process  to  be 
effected  thioiigb  the  Post  Office.  James,  LJ. — 
Sending  by  poet  is  notice  instead  of  serrioe. 
The  question  is  whether,  when  you  are  directed 
actually  to  serve  some  person  with  the  -writ, 
Order  IX.,  Bnle  13,  does  not  apply  just  as  much 
as  when  yon  serve  the  guardian  of  an  infant 
instead  of  the  infant  himself.  Lush,  J. — The 
.role  was  imported  into  the  Bules  of  Court 
from  the  Common  Law  Procedure  Act,  1852. 
8.  15,  which  was  necessarily  confined  to  casei 
of  personal  service,  as,  at  Common  Law,  then 
was  no  such  thing  as  substituted  service.]  Th< 
indorsement  is  quite  immaterial  for  the  jmrposi 
of  practical  justice ;  it  is  a  mere  proceeding  ii 
the  ofi&ce  of  the  plaintiff's  solicitor,  which  doe 
not  affect  the  defendant  one  way  or  the  othei 
At  any  rate,  the  Court  could  exercise  the  powe 
given  it  by  Order  LIX.,  of  dispensing  mtl 
oomplianoe  with  Order  IX.,  Bule  13. 

Jambs,  L.  J. — ^I  will  not  say  what  our  deoisio: 
might  have  been  if  this  had  been  the  first  caa 
in  which  tiiis  question  had  arisen.  Bat  it  is  ver; 

*  t  Cliu'ley'i  Cum  (ChunlMn),  40. 
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impoitaitt  that  the  praotice  should  be  ttoifona 
in  this  matter.  Saron  Huddleston  decided  the 
point  in  the  first  instance  in  aooordanoe  ■miit 
the  oommoQ  understanding  on  the  subject,  and 
bis  deoiBioii  has  ever  since  been  followed  at 
chambers.  It  is  not  a  matter  in  which  any 
sabstantial  injustioe  can  arise  from  our  folIoT- 
ing  his  decision,  and  as  it  is  better  l^at  in  those 
cases  that  the  first  decision  should  be  followed,  I . 
think  we  should  adopt  Baron  Huddlestou's  tiew. 

Baooallat,  L.  J. — I  am  of  the  same  opinion. 

Lush,  J. — I  am  of  the  same  opinion.  The 
rule  does  not  seem  to  be  appUcable  to  a  state  ot 
things  in  which  substituted  servioe  may  be  made 
in  such  ways  as  by  post  or  by  advertisement  in 
a  new^aper.* 

ORDER  X. 
(Affidavit  of  Substituted  Service.) 

See  the  cases  cited  imder  Order  IX.,  BuIm 
2  &  13,  stgira, 

■  ORDER  XI. 

Role  1. 

{Service  qf  Writ  of  Summons  or  <(f  Notiee  of 

Writ  ^  Swnmona  oui  of  the  Juriadictioii.) 

High  Coubt  op  Jusiicb. 

B  DlTISIOK. 


WBSmUN   D.    TB8     AXTIBBOLAGXT    BKHAHS 
HBKANISKA  SNICEABEFABBIK  COMFAMT. 

This  was  an  application  on  behalf  of  the  -^  vrU  of 

•SCh.  D.,  S13;  \6 

.  T.,  78S ;  Tim*i,  Mod 

P.20S;  IIN.O.  US. 
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HMor  dafenduifs,  a  fore^  ocnpocadxai,  luTiog  no 
^amjf  a  plaoe  of  bofflnesB  in  this  oountiy,  to  eet  aaida  » 
ftr^it  wr-  .^jij;  Qf  MuntnnpB,  the  servioe  of  the  writ,  and  all 
auhougi  it  Hobseqaent  prooeedlngs,  together  with  an  order 
J^^^^^made  at  ohamben  undw  -whioh  the  writ  was 
tht  jurU.       iesued  and  served. 

oofiM  of  in*        ^9  dfifendante,  who  oairied  on  hoBinees  at 
urti, '™' "»'   Stookholm  as  joinery  mana&otnierB,  ware  soed 
awM  it  trvtd.  hj  the  plaintiff  for  the  non-delivery  of  deals  sold 
by  them  to  him. 

The  plaintiff,  bsviDg  obtained  an  order  at 
bhambeiB,  nnder  Order  II.,  Bole  4,  for  leave  to 
issue  and  serve  the  writ  of  sommons  out  of  the 
jurisdiction  npon  the  defmidants,  served  them 
with  a  oopy  of  the  writ,*  and  also  with  a  statement 
of  claim,  at  their  place  of  businees  at  Stockholm. 
Vavghan  WiUtams,  for  the  defendants,  in 
support  of  the  motion. — In  the  fiist  place  a 
writ  cannot  be  issued  against  or  served  npon  a 
foreign  corporatdon  having  no  place  of  botdneBS 
in  this  oountiy.  The  service  of  process  upcm 
fbreigneiB  abroad  was  govesned  by  section  19 
of  the  Common  Law  Procedure  Act,  1852,  and 
in  Ingate  v.  7%e  Atmtrian  Lloj/d'a  Companyf 
it  was  decided  that  that  section  did  not  apply 
to  a  foreign  corporation  whose  plaoe  of  businesg 
is  abroad.  There  is  nothing  in  the  Supreme 
Court  of  Judicature  Acta  which  alters  the  law. 
Secondly,  if  the  defendants  oan  be  served  with 
a  at  all,  iiis  cdaat  from  Order  XL,  Bula  4, 


*  nie  writ  me  in  tiie  Form  No.  t  of  ^it  1  of  Appandix 
'    ~'  '  lieilaftndaststomMar. 

7  L.  J.  (CIM,.S33 ;.a  W.  Bn  SeSL 
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ULd  Older  "SX^  Bule  1,  iihat  ttey  ahonld  have 
been  served  vitli  notiee  of  tiie  vrit,  and  not 
vith  ttie  -writ  itself.  Bj  seotioii  19  oC  the 
Common  Law  Procedure  Act,  1852,  foreign 
iDdiTidoalsmost  have  been  bo  served,  andnnut 
still  be  so  served,  and,  if  foreign  oorporaticms  ean 
be  served  at  all,  they  em  only  be  served  In  the 
some  way  as  foreign  individuals.  Neiuby  v.  Van 
Oppen*     Per  Blaokbaxn,  J. 

Lumhy,  fer  tbe  plaintiff. — First,  by  see- 
tioQ  100  (the  Interpretation  Clause)  of  the 
Supreme  Court  of  Jndioatuxe  Aet,  1873, 
the  word  "  defendant "  is  to  *'  inelude 
every  *  person '  served  with  any  writ  of  sum- 
mons or  prooesB,  or  served  with  notice  of  any 
proceedings;"  and  by  Order  LXm.,  "person 
shall  inolivle  a  body  oozpoxate."  Thraafore,  if  a 
foreign  individual  oon  be  sued,  so  can  a  foreign 
eorporation.  The  effect  of  the  judgment  of 
Mr.  Jostioe  Blaekbnm,  in  the  ease  of  Neu^  v. 
Van  Ofpen,i  is  thai  there  is  no  objection  to 
foreign  eozporations  abroad  being  sued,  provided 
there  is  a  proper  maAinery  fbr  swvioe,  whiob 
maohinery  the  Si^ceme  Court  of  Jndioatnre 
A£te  now  give.  Ordcer  XI.,  Bale  1,  is  quite 
general  in  its  terms,  and  oontadDS  no  restziotioiis 
ijidever  aa  to  defendaats.  Baforethe  Supreme 
fknat  of  Jodioataxe  Aots  taragD.  ocoponitionB 
rendent  abroad  oonld  have  been  sued  in  Equity. 
Seotion  19  of  tha  Common  Law  Ptooednre  Act, 
18^2,  ianow,  byimplieatbn,  repealed.  Seotmdly,. 


•  L.  B.,  7  <!.  B.,  3BS ;  41  L.  J.  (Q.  B.}.  148 ;  SOW.  &, 

as. 

t  UBi  Mpra, 
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Hie  serrioe  of  the  imt  itself  vas  the  proper  mocle 
of  service.  Before  the  Supreme  Courtof  Jndioa- 
tnre  Acta  the  defendant  in  Equity  was  served 
■ffithtiie  Bill  of  Complaint  by  leave  of  the  Court. 
Order  XI.,  Rule  1,  gives  the  Court  a  discretion 
as  to  whether  leave  should  be  granted  to  serve 
the  viit  or  notice  of  the  vnit. 

Vaughan  Williama,  in  reply. — I  can  find  no 
authority  in  any  book  of  ChEnoery  practioe  iat 
the  Btatement  that  a  foreign  corporation  could 
in  Equity  have  been  served  with  process  before 
the  Supreme  Court  of  Judicature  Acts.  At  all 
events,  the  EuleB  were  intended  to  assimilate 
the  Chancery  to  the  Common  Law  practice. 

Kelly,  C.B. — The  first  question  before  us  is 
whether  a  writ  may  issue  againsta  foreign  corpo- 
ration resident  abroad,  not  whether  an  action 
against  them  will  lie.  I  am  of  opinion  that  such 
awrit  may  issue,  fori  can  see  nothingthatmakes 
it  unlawful,  or  against  the  comity  of  nations,  for 
any  Bubjeot  in  this  countacy  to  isaoe  a  writ  against 
a  foreign  corporation  resident  abroad ;  nor  is 
there  any  provision  in  the  Supreme  Court  of 
Judicature  Acts  which  prevents  him  from  doing 
80.  Consequently,  the  applioaticm  to  set  aude 
the  writ  must  be  refused. 

The  application  to  set  aidde  the  Berrioe  of  the 
writ  must  be  granted.  Seotions  18  and  19  of 
the  Common  Law  Frooednie  Act,  1852,  autho- 
rised the  issuing  of  a  writ  against  a  British 
eulg'ect  resident  almjad,  or  a  foreigner  reodent 
out  of  the  jurisdiction.  In  the  former  case  the 
writ  itself  had  to  be  seared,  in  the  latter  a  notioe 
in  lieu  of  writ.    Kow,  is  there  any  piovisian  ia 
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tihe  Siqireme  Comi  of  Judioature  Acts  whioh  ' 
alters  that  piaoticeP  ^e  only  alteration  is,  that 
by  Order  II.,  Bnle  4,  "  no  -writ  of  Hummona  for 
wrrioe  oat  of  the  jurisdiotion,  or  of  which  notioe 
is  to  be  givm  oat  of  the  jurisdiotion,  shall  be 
iwoed  vithoot  the  leave  of  a  Court  or  Jodge." 
The  distLiiotion  between  servioe  of  the  writ  and 
of  notioe  of  it  is  intended  to  be  oontinoed ;  if 
foreign  ooTporations  can  be  now  served  with 
prooesB  at  all — on  whioh  I  pronounoe  no  opinion 
— they  must  be  sarved  in  the  way  in  whioh 
foreign  individnals  were  served,  namely,  with 
notioe,  and  not  with  the  writ. 

Bbu[wbll,B- — lamof  opinionthatveooght 
not  to  Bet  aside  the  order  or  the  writ,  fore^ 
ooiporationB  being  niable  in  this  country.  Ttutt 
was  decided  in  the  oase  of  JV0«%T.  Van  Opptn.* 
There  is  nothing,  therefore,  to  prevent  a  writ 
from  being  issued  against  the  defendants  in  HoB 
case.  Suppose  the  defendants  were  at  some 
Bubseqaent  time  to  establish  oSSoee  in  London, 
this  writ  might  be  kept  alive,  and  could  be  made 
a.vaila'Ue  as  a  bar  to  the  Statutes  of  LimitationB. 
I  think  that  process  could  he  effected  on  the 
defendants  ont  of  the  jorisdiction  by  serring 
notioe  of  the  writ,  and  my  reasons  for  thinking 
BO  are  these:  Before  the  Supreme  Court  of 
Jndioatare  Acts  came  into  operation,  I  think 
tiiat  in  Equity  foreign  oorporationB  resident 
abroad  night  have  been  served,  although  n» 
doubt  the  ease  was  dif^irent  at  Common  Law. 
The  word  **  defendant "  in  Bole  7  of  the  Xtii 
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of  tbe  Consolidated  Old  en  o( -tlie  Court  of  Ohaa- 
.Darj,  indoded,  in  my  opimon,  a  fenagn  oorpomi- 
tkoL  Idonot  think  thatit  'was  &e  intcmtionof  iiie 
Btqneme  Court  of  JudzDatmeAoto  to  take  a.-»mf 
the  power  of  Bemng  a  toaaga  oarporatian.  I 
Qdnk  that  it  was  iotended  to  put  prooeedings  at 
Oosnmon  Law  in  Jlie  same  plight  as  in  Eqnity, 
and  that  there&re,  by  impHoation,  fhe  Supreme 
Oonrt  of  JndioatniB  Aots  have  praotioallj'  re> 
pealed  the  interpretation  pot  upon  the  wad 
"person"  in  eeotioB  19  of  the  Common  Law 
Frooednre  Act,  1863,  in  the  case  of  I»gate  t.  Tht 
Austrian  Lloyd's*  Therefon,  I  think  thewrit 
is  TaHd,  on  the  two  gronnds,  that  Uie  defendants 
taa  suable,  and  that  they  nu^  also,  inntyjudgt- 
nent,  .be  e&otirely  sesred.  On  thelatter  poial^ 
however,  I  express  an  opinion,  wilii  a  pedM 
Eight  of  Jfioonfiideration  viiBa.  the  oooaoon  idiall 
t&e^y  arise  finally  to  determine  the  queetuuLt 
Wit^  xegaid  to  tlie  kind  of  sarrioe,  it  seems  te 
^ue  to  be  dear  thst  if  fosaign  ootpocatioDs  oaa 
be  Barred  at  ell,  the  {»)«eBs  must  be  hy  serviee 
of  Qotioe  of  the  ymi.  H,  by  impUoation,  aeo' 
tion  19  of  the  Common  Law  Proeedure  Act, 
18S3,  DOW  oomprehends  foreign  oorpoiatums  as 
well  as  individuals,  it  oomprehends  them  in  the 
B«me  plight  as  foreign  individqals.  Pnweea 
mast  therefore  be  effeoted  upon  them  in  the  same 
way  as  upon  foi«gn  individuaU;  nameiy,  ^ 
9PPvioe  of  ncttiee  (tf  tbe  wxit  Bomiahflbflraffae,  oT 


^    •  Ttbi  twpn.  '  ■ 

Wax  CandU  Compang,  tootled  MffM,^.  I7B. 
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tbe  preeeot  applioation  as  ssksfor  a  neoiaioiiL'  xfS 
bhe  wiit  most  be  lettaoA,  wid  bo  mndti  of  tha 
application  as  asbi  to  set  aedde  the  serrioe  murt 
be  granted. 

AvPHLSTT,  B. — ^I  too.  of  the  saDie  opimoD. 
It  appears  to  me  that  there  is  nothing  is  th* 
Supreme  Ckmrtof  Jndioatnre  Acts  to  exolode  the 
pover  of  the  Oorat  to  serve  foreign  oorpoiations 
reeideiit  abroad  ifith  prooeBS. 

Before  the  Bapreme  Court  o£  Jodioatnfe  Aota, 
DO  leave  of  the  Oourt  waa  rec^iiired  at  CommoA 
Iaw  for  serving  process  upon  a  foreigner  reei- 
dexA  oat  of  the  jariBdiotio&,  hut  there  was  no 
provision  as  to  the  mode  of  servioe,  and  henoe 
the  difiSonlty  raised .  in  Ingaie  v.  TAe  AitsiriMt 
Lloyd's*  as  to  serving  a  foreign  corporation. 
Sat  in  Equity  this  difficulty  did  not  exist.  You 
had  to  get  leave  from  4  Judge,  and  the  Judge 
would  direct  the  partioolar  mode  of  service. 
Now,  htrweyer,  by  Order  H.,  BiUe  4,  no  writ  for 
service  out  of  the  jurisdiction  is  to  he  issued 
except  hy  leave,  wd  the  prooadure  now  would 
be  what  it  was  in  Equity.  The  Judge  would  give 
directions  as  to  how  service  should  be  effected. 
There  is  no  restiiotion  in  the  Suprane  Court  of 
Judicature  Acts  as  to  the  person  Berved,and  I  can- 
not see  why,  when  you  are  satisfied  that  a  foreign 
corporation  can  be  ea^y  served,  it  should  not  be  '- 
^servad.  In  Levis  v.  BaldiHnf  it  appears  to  have 
been  assumed  that  a  foreign-  oorpoiation  resi- 
dent out  of  the  juiiBdiotioD  oonld  be  served ;  and, 
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as  a  xoatter  of  &ot;,  I  know  thai  ibragn  oorpo- 
rationB  are  often  made  defendants  inEquify;  bat 
o£  oouise  the  point  which  we  are  now  diBonadng 
may  neTco:  have  been  taken.  I  think,  therefore 
(thoQgh  I  teeerre  my  opinion  for  further  oon- 
^deration  when  tiie  oooaaion  fihall  aiiee*),  that 
prooees  can  now  be  Berred  upon  foreign  ooipora- 
tiosB  remdent  alffoad.  But  the  eemoe  must  be  by 
Bsrvioe  of  notice  of  the  writ,  and  not  by  serrice 
of  the  writ  itself.  The  serrioe  thconfon'of  the 
writ  in  this  oase  must  be  set  aside. 

ApplioatioQ  to  set  aside  the  writ  and  the  order 
(ezoept  as  regarded  striking  out  of  the  order  the 
words  "  to  aerre  the  writ ")  refused ;  application 
to  set  aside  the  servioe  of  the  writ  grEmted.t 


FlOBATB,  DiTOBCB  ADD  APMIKALTT  DiTIBIOir. 

Aduibaltt. 

(Before  Sir  Bonist  PnuixoBi,  J.) 

May  Itti,  1S7S. 

Be  Smith  axo  othxbs, 
A  urUof  lDjanuai7,1876,theBritiBhBteamBhip"City 

tt"T"'i"'#»i**^  Mecca,"  being  about  nine  mUee  from  the 
to  be  ifrrtd  mouth  of  the  river  Tagus,  and  upon  the  high 
Tuyiitultion  BOSS,  Came  into  collision  with  the  steamahip 
cmiuaibe  "  Insulaua,"  belonging  to  the  EfflprBza  lusnlana 
a%; hi"  Company — a  company  carrying  on  boanesa  at 
compiH,;/         Ijsbon.    Gonfliderable  damage  was  done  to  the 

rcidfit  ahroad     „  .  _,  „  ° 

In  ncofir         "  City  of  MeccB. 

•  The  CLDertian  wm  finally  decidad  la  SaUt  t.  Th$  Stymi 
Wax  Caniit  Company,  mprm,  p.  179. 

t  Ex.  D.,  237;  46  L.  J.  (Ex.],  S27;  M  W.  B.,406; 
3ta«t,7bV3nii,IS7r. 
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An  applioation  iras  made  by  smnmoiia  at 
Dhambera,  on  behalf  of  the  ownew  of  the  "  City 
ai  Meooa  "  (Smith  and  othea:8),ander  OrdexH., 
Bole  4,  and  Order  XI.,  Bule  1,  that  a  'writ  of 
nmunons,  of  whioh  notioe  was  to  bo  aerred  oot 
ot  the  jnrifldiotion,  indorsed  with  a  daim  for 
oompenitation  for  the  damage,  might  be  issaed 
against  the  Empreza  losnlana  Companj. 

The  Judge  having  adjonmed  the  Bammons 
into  Court, 

E.  C.  Clarkaon,  on  behaU  ^  the  owners  of  the 
"  Gitj  of  Mecca,"  contended  that,  the  oolliaion 
having  occurred  c>n  the  high  seas,  whioh  is 
within  the  Admiralty  jurisdiction,  the  act  done 
waa  done  within  the  jmisdiotion,  and  that  under 
Order  XI.,  Rule  I,  and  Order  II.,  Eule  4,  the 
Court  had  power  to  order  the  writ  to  issue,  and 
to  direct  serrioe  of  notioe  of  the  writ  out  of  the 
jurisdiction. 

Sir  BoBBRT  pHiLLmoBE. — In  this  case  the 
Court  would,  if  flie  "  Ineulana  "  could  have  been 
arrested  within  the  territorial  jurisdiction,  have 
had  jurisdiction  so  iar  as  the  res  was  eonoemed ; 
but  it  woiild  under  the  old  law  have  possessed 
no  jurisdiction  in  personam  over  the  owners  of 
the  re9  unless  they  could  have  been  served  wit^ 
a  citation  within  the  territorial  jurisdiction.  I 
do  not  think  that  the  Legislature,  in  enacting 
Order  XI.,  Kule  1,  contemplated  any  alteration 
in  the  law  in  oases  ramilair  to  the  present,  and 
ninder  the  circumstanoes  I  am  not  satisfied  that  I 
can  grant  the  leave  asked  for.  If  I  aooeded  to 
the  applioation  I  should  be  exeioinrig  a  juiis- 
15 
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diotion  to  penonam  over  penooa  for  doing  an 
act  at  a  time  when  thej  -wen  Tiithout  the  t«r- 
ritarial  jimAdiotion  of  this  Gonii. 
UotioQ  refuBod.* 


■  1  P.  D.,  300 :   36  L,  T.,  380  :   WW.  IL,  901 

The  QiTciuiutaiices  under  which  the  applic&tioii 
appeared  from  an  affidaTit  in  which  one  of  the  ir 
the  firm  of  aoljciton  Tstained  on  behalf  of  the  ownen  of 
Uie  "City  oIMooca"  doposed  inaabelaQoe  aa  followa: — 

"  1.  The  Empreza  Insulana  Company  cany  on  biudneas 
at  Lisbon,  in  Portugal,  and  to  the  beat  of  mj  Imowlsilga  and 
belief  the;  are  and  may  be  found  there. 

"  S.  The  members  of  the  company  are  not,  to  the  Iwat  of 
my  knowledge  and  belief,  Britiah  subjecta. 

"3.  The  intended  action  is  on  behalf  of  George  Smith 
and  others,  the  ownmn  of  the  Brituh  steamship  '  City  of 
Mecca,'  against  the  defendaiita,the  owners  of  the  steamship 
'  lusolana,'  of  the  Fort  of  Lisbon,  and  which  a'         •  -     • 


tliein  dfrectoTS  of  the  Empress  Insulana  Company. 

"4.  The  claimio  theintendod  action  is  for  damages  Dcca- 
moned  to  the  said  ateamship  '  City  of  Mecca '  by  a  collision 
between  her  and  tha  said  steamship  '  Intolans,'  irhicli  took 
place  on  the  high  soas  about  nine  miles  &om  the  mouth  of 
the  Hirer  Tagus,  in  the  month  of  January,  I8T&,  and  re- 
sulted in  the  total  loss  of  the  '  Tnpiil^nB '  ^nd  oonsiderable 
damage  to  the  '  City  of  Ue<xa.' 

"  6.  Proceedings  are  pending  at  Lisbon  agsinst  the 
owners  of  the  '  City  of  Mecca,'  to  recover  damapiea  in  re- 
apect  of  the  less  of  the  *  Insulana,'  and  the  aid  of  this 
Ojurt  is  reqaisito  and  necessary  to  enable  the  owners  of  the 
'  City  of  Mecca '  to  obtain  compenBation  for  the  damages 
sustained  by  their  tctwoI. 

"  6.  I  derive  my  knowledge  of  the  above  &cle  from  in- 
formatioQ  gained  by  ma  when  at  Lisbon  engaged  in  tho 
msttar  in  ttw  oonne  td  lart  ywr." 


J 
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I 


BXJLE   1a*  i 

■ 

■ 

{Qualification  cf  the  right  of  Service  of  Writ  of  J 

Summons  or  of  Notice  of  Writ  of  Summons  in  j 

Scotland  or  Ireland) 

This  new  Bule  was  made  in  consequenoe  of 
the  following  decision* : — 

Queen's  Bench  Division. 

(Befere  Cockbubk,  C.J.,  and  Mellob  and  Lush,  JJ.) 

May  27th,  1876. 

GREEN  r.   BROWNING.  j 

ThiB  was  an  action  for  work  done  in  construct-  A  writ  of  \ 

inff  a  skating  rink  in  Dublin,  and  therefore  out  *"'"?»<>«*  M^ 

o  ^     ,  service  out  of 

of  the  jurisdiction,  under  a  contract  made  in  thejurU-  ; 

London,  where  the  plaintiff  resided.     The  de-  f/r^l^JZ  a       ' 
fendant  lived  in  Dublin,  Breach  also  in  London  British  aubjeet 

-  i.         A  T>        i.    •!_       T_  resident  in 

by  non-payment.    Amphlett,  15.,  at  cnambers,  Ireland,  for 
had  made  an  order  allowing  service  of  the  writ  **<>^'pay^nt 
of  summons  on  the  defendant  in  Lreland  under  England  for 
Order  XI.,  Eule  1.    It  was  now  sought  to  set  "^he^tintw 
aside  the  service,  which  had  subsequently  been  *'>  Ireland 
effected,  on  the  ground  that  the  Supreme  Court  ^contract  made 
of  Judicature  Acts  did  not  authorize  the  service  ***  England, 
of  a  writ  in  Ireland. 

C.  8,  C.  Botcen  for  the  defendant. 

Home  Payne  for  the  plaintiff. 

The  'Court  refused  the  motion,  holding  that ' 
Ireland  came  clearly  within  Order  XL,  Eule  1, 
and  that  the  Judge  had  jurisdiction,  therefore, 

•  See  the  Timet,  Monday,  May  29ih,  1876,  cited  in  the 
Thizd  Editioix  of  "  Charley's  Jui&catnTe;'  p.  419. 
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to  make  the  order  aUowing  Qxe  service.  As  to 
the  particular  case,  it  was  preciselj  one  which 
the  Bule  was  designed  to  include.* 


Bulk  2. 
(Service   of  Writ  of  Summom  or  <f  Notice  (4 
Writ  of  Summons  out  of  the  jurisdiction  in 
the  Probate  Bieision.) 

See  the  case  of  Beddimgtoh  v.  Beddingtoh. 
reported  under  Order  "VI.,  Rule  2,  supra,  p.  199, 


•ORDER  Xn. 
Rule  3. 


{Option  to  appear  either  in  London  orinlXstrict 
Registry.) 

See  the  case  of  Ogsr  v.  Bradndh,  reported 
under  section  64  of  the  Supreme  Court  of 
Judicature  Act,  1873,  supra,  p.  132. 


ORDER  XTTT. 

Ruus  5. 

{Proceedings  in  d^auU  of  Appearance,  where  the 

Claim  is  for  a  debt  or  liquidated  demand,  and  the 

Writ  of  Summons  is  not  specially  indiirsed.) 

See  the  case  of  "  The  Poltmbdb,"  reported 
under  section  18  of  the  Supreme  Court  of 
Judicature  Act,  ^875,  supra,  p.  156. 

•  34Ii.  T.,760;  W.  N.,  I87e,p.  IW. 


BEPORTS  OF  CASES. 


229 


Rule  9. 
{Proceedings  in  drfautt  of  Appearance   in  the 

Chancery  Divieion.) 

High  Court  of  Justice. 
Chancery  Division, 

(Before  Sm  Gbobob  Jessbl,  M.E.) 
January  27M,  1876. 

The     Provident     Permanent     Building 
80CIETT  f>.  Greenhill. 


This  was  a  motion,,  ex  parte y  on  behalf  of  the 
plaintiffs,  that  they  might  be  at  liberty  to  pro- 
ceed with  the  cause  as  against  the  defendant 
Greenhill  in  the  same  manner  as  the  cause 
wonld  have  been  proceeded  with  previous  to 
the  Supreme  Court  of  Judicature  Acts ;  or  for 
directions  as  to  how  the  cause  should  be  pro- 
ceeded with. 

The  Bill  was  filed  on  the  11th  of  June,  1875, 
and  was  served  on  the  several  defendants,  who 
were  also  subsequently  served  with  interroga- 
tories. The  defendant  Alfired  Greenhill  failed 
to  enter  an  appearance  or  ix)  put  in  an  answer. 
The  plaintiffs  had  not  entered  an  appearance 
for  him. 

Cozene^Hardy^  for  the  plaintifiEs,  referred  to 
Culley  V.  BuUi/ant*  Order  XIII.,  Rule  9,  and 
Order  XXIX.,  Rule  10. 

Phear,  for  Mrs.  Greenhill.t 

The  Master  of  the  Eolls  said  that  Culley 
Y.Butt^ant  did  not  apply,  as  the  defendant 
Alfred  Greenhill  had  not  appeared,  and  he 

•  Reported,  I  Charley's  Cases  (Court},  108. 
t  SeeW.N.,  I876,p.  185. 


Bill  of  Cm- 
plaint  treated 
at  a  Statement 
of  Claim  to 
enable  the 
plaintiff  to  JUe 
an  qffildavit  of 
eertfiee  ('wider 
Order  XIIL, 
Bule  y,  in 
default  of 
appeartmeef 
and  proceed 
under  Order 
XXIX^Mul0 
10. 


•*i 


li 
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ordered  that  the  caufie  should  proceed  under 
the  new  psaotioe,  and  that  the  Bill  ahoold  be 
treated  for  all  puipoees  as  if  it  were  a  state- 
ment of  claim,  so  that  the  plaintifis  might  pro- 
ceed under  Order  XTTI.,  Bule  9,  and  Order 
XXIX.,  Eule  10  * 


Ord$t  XIIL, 

btrtadioith 
Ord0rZIX.f 
Suh  $;  and 
ihepMmHf 
skouU,  th&r^ 

4ippearanee,  in 
the  Chancery 
Divieimy  not 
only  an 
eiffida^itof 
ierviee  of  the 
«m^  of  iunu 
mofM,  but  aho 
of  "  every 
pleading  or 
other  document 
required  to  be 
delivered  to" 
the  defendant. 


Ghakcsbt  DrvisiQir. 

(Before  Sir  CtfABLBs  Haix,  Y.C.) 
Hfhmary  Zrd,  1876. 

Shephabd  V.  Beane. 

This  was  an  action  for  redemption  and  fore- 
closure, brought  by  a  second  mortgagee  against 
the  mortgagors,  the  first  mortgagees,  and  two 
equitable  sub-mortgagees,  whose  sub-mortgagefl» 
which  were  of  different  dates,  more  than 
exhausted  all  that  was  due  on  the  first  mort- 
gage- 

The  plaintiff  first  gave  notice  of  motion  for 
a  receiyer,  each  of  the  defendants,  tiie  sub- 
mortgagees, then  gave  a  like  notice  of  motion 
for  a  receiver,  extending  over  the  several  parts 
of  the  estate  included  in  tiie  first  mortgage 
which  weie  comprised  in  their  respective  sub- 
mortgages.   The  motions  came  on  together. 

The  defendants,  the  mortgagors,  had  not 
appeared  in  the  action.  The  plaintiff  was  pro- 
ceeding against  these  defendants  imder  Order 
Xin.,Bule  9,  and  Order  XIX,  Bule6,  and  had 
filed  at  the  Becord  and  Writ  Clerks'  office  an 

*  1  Ch.  D.,  624 ;  46  L.  J.  (Ch.),  272. 
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affidavit  of  the  servioe  of  the^tythestatemant 
ef  olaini,  the  notioe  of  motion,  the  affidavit  in 
fsappodty  and  a  notioe  of  filing  it. 

£ddi8^  Q.C.y  and  CazeM-Hardyt  for  the  plain- 
ti£EBymentionedihatthiB  wasthefirstoasein  whidi 
the  new  pirooednre  had  been  thiui  applied  in  the 
<»ce  of  a  defendant  in  deBEtolt  of  appeaxanoe, 
and  that  the  Beoord  and  Writ  Gleiks  had  felt 
aome  diffiouliy  as  to  what  waa  the  proper 
praotioe  with  regard  to  the  filing  of  doooments. 

Halt.,  Y.G.,  thonght  that  the  proper  oonrse 
had  been  followed.* 


Chancery  Division. 

(Before  Sir  Jaxes  Bacon,  V.C.) 
ApHl  26M,  1876. 

Gardiner  v.  Hardy. 

In  a  foreclosure  suit,  commenced  before  the  Theoidpra^ice 
2nd  of  November,  1875,  against  two  defendants,  ^iS^^^ 
both  in  New  Zealand,  the  property  being  in «  travertin^ 
this  coontry,  each  of  the  defendants  had,  under  of  an^aruwer 
an  order  made  in  January,  1875,  been  served  •*  *^^^^ 
with  a  oopy  Bill  and  interrogatories,  and  copy  TheruUin 
of  the  order,  and  after  the  expiration  of  the  ^^J,^]J^[J^ 
time  limited  neither  of  the  defendants   hsABuUdmg 

a    T.  Mitchell,  on  behalf  of  the  plaintiff, /^«^>«^- 
now  moved  for  an  order  to  proceed  with  the 
eause  as  if  the  defendants  had  appeared  (Order 
XTTL,  Bnle  9) ;  for  leave  to  file  a  traversing 

*  W.  N.,  1876,  p.  61.  Heported  upon  a  different  point, 
-M^pro,  p.  68. 
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note  without  entering  an  appeaaranoe  for  the  de* 
f  aidants,  and  thereupon  to  deliver  a  reply  join* 
ing  iflsue,  and  an  j  other  document  which  might 
be  required  to  be  delivered,  according  to  the 
provisions  of  Order  XIX.,  Bule  6  (viz.,  hj  fOing 
them  with  the  proper  officer) ;  for  leave  to  serve 
on  the  defendants  in  New  Zealand  a  copy  of  the 
traversing  note  when  filed,  and  notice  of  such, 
joinder  of  issue,  together  with  the  order,  and 
also  notice  of  trial ;  and  for  leave  after  such 
notice  should  have  been  served,  to  set  the  cause 
down  for  trial,  but  not  until  the  expiration  ol 
six  months  after  service  on  the  last-named  de- 
fendants ;  and  for  leave  to  prove  the  service  and 
the  facts  alleged  in  the  Bill  by  affidavit  (Order 
XXXYIII.,Bulel) ;  and  if  noappearanceshould 
have  been  entered  for  the  defendants  before 
trial,  for  leave  to  proceed  under  the  deooree 
without  further  service  on,  or  notice  to  the  de- 
fendants ;  .the  defendants  to  be  at  liberty  to 
move  to  vary  or  discharge  the  order  (Order 
Lin.,  Eule  3). 

Baoon,  y.O.,  said  that  he  coidd  not  ord^  the 
evidence  to  be  taken  by  affidavit.  In  other 
respects  the  order  would  be  according  to  the 
notice  of  motion.* 


May  80M,  1876. 

Qabdikbr  v.  Hardy. 


The  Begistrar  had  objected  to  draw  up  that 
part  of  the  order  which  gave  leave  to  file  a  tra- 

♦  W.  N.,  1876,  p.  163 ;  11  N.  C,  96. 
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Teonaing  note,*  on  the  ground  that  it  vaa  no 
longer  the  praotioe. 

C  T.  Mitchell  explained  that  he  had  asked 
for  leave  to  serve  the  defendants  abroad  in  oon- 
seqnenoe  of  a  decision  of  Yioe-Ohanoellor  Hall 
on  the  16th  of  March  in  a  case  of  Cook  v.  De^^f 
-where  his  Lordship  appeared  to  be  of  opinion 
that  a  notice  of  motion  for  judgment  was  not 
within  Order  XIX.,  Bnle  6.  Since  then  the 
Master  of  the  Bolls  had  considered  the  question, 
and  had  come  to  the  conclusion  that  a  notice  of 
motion  for  judgment  was  a  document  which 
could  be  filed  in  accordance  with  that  order : 
DfffnondY.  Cro/LX  Accordingly  the  Court  was 
no  longer  asked  for  leave  to  serve  the  defendants 
abroad  with  notice  of  motion.  It  was  now 
wished  that  the  cause  might  be  ordered  to  pro- 
ceed under  the  new  practice,  and  the  Bill  be 
treated  as  if  it  were  the  plaintiff's  statement  of 
daim,  so  that  the  plaintiff  might  proceed  under 
Older  XIII.,  Bule  9,  and  Order  XXIX.,  Bule 
10^  as  in  Provident  Building  Society  v.  OreenhilL 

The  following  were,  minutes  of  the  order 
aaked  for : — 

Upon  motion  made  by  Counsel  for  the  plain- 
tiff, who  alleged  that  pursuant  to  an  order  dated 
the  21st  of  January,  1875,  the  defendant  John 
Hardy  was  on  the  19ih  of  July  duly  served  at 
Oamaru,  in  the  province  of  Otago,  in  the  colony 

- 1  ■■III  -  .1—^^—^^^^^^^   I   ■  I— ^^^ 

«  M  The  pkmtiffinteiLdB  to  proceed  with  the  BiU  as  if  the 
defendant  had  filed  an  answer  trayeraing  the  case  made  hy 
the  BiU." 

t  2  Ch.  D.,  218;  46  L.  J.  (Ch.),  611 ;  24  W.  R.,  262. 

}  3  Ch.  D.,  612 ;  46  L.  J.  (Ch.),  612 ;  36  L.  T.,  27 ;  24 
W.  R.,  700. 
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of  New  Zealand,  mik  a  printed  oopy  of  the 
plaintiff's  Bill  filed  in  this  oaosey  together  with 
a  oopj  of  the  interrogatories  filed  for  the  exa- 
mination of  the  defendant  John  Hardy,  in 
answer  to  the  Bill,  and  a  copy  o^  the  said  ordeor, 
as  by  the  affidavit  of  Thomas  William  Hislop 
filed  the  20th  of  April,  1876,  appeals ;  that  on 
tibie  said  19th  of  July,  1875,  tiie  defendant  John 
Hardy  was  also  served  at  Oamara  aforesaid 
with  a  oopy  of  the  order  dated  the  12th  of 
February,  1875,  giving  the  plaintiff  liberty  to 
change  his  solidtor,  as  from  the  said  affidavit 
of  Thomaa  William  Hislop  elao  appears ;  and 
that  pursuant  to  the  said  order  dated  the  2l8t  of 
January,  1875,  the  defendant  James  Doughiy 
was  on  the  4th  of  May,  1875,  duly  served  at 
Dunedin,  in  the  said  oolony  of  New  Zealand^ 
with  a  printed  oopy  of  the  plaintiff^s  Bill  filed 
in  this  oause,  together  with  a  oopy  of  the  xoieir* 
rogatories  filed  for  the  examination  of  the  de- 
fendant James  Doughty,  in  answer  to  the  said 
Bill,  and  a  oopy  of  the  said  order,  as  by  the 
affidavit  of  Charles  Cargill  Kettle  filed  the  20th 
of  April,  1876,  appears ;  but  neither  of  the  said 
defendants  has  entered  an  appearanoe  to  the 
said  Bill,  as  by  the  Becord  and  Writ  Clerk's 
certificate  appears,  and  upon  reading  the  said 
orders,  affidavits,  and  certificates ; 

The  Court  doth  order  that  this  oause  be  pro- 
secuted and  carried  on  under  the  provisions  of 
the  Supreme  Court  of  Judicature  Acts,  1873  and 
1875,  and  for  that  purpose  that  the  plaintiff's 
Bill  be  treated  as  the  plaintiff's  statement  of 
claim,  and  that  the  defendants  be  deemed  to 
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haTe  made  default  in  putting  in  their  statement 
of  defence  Tvithin  the  meaning  of  Bule  10  of 
Order  XXIX.  of  the  Supreme  Court 

Leaye  to  the  plaintiffii  to  serve  notice  of 
motionfor  judgment  abroad,  and  copy  of  the 
order  now  made,  was  proposed  to  be  omitted 
from  the  present  order. 

Bacon,  Y.C,  made  the  OTder  as  prayed.* 


ORDEE  XIV. 

BULES  l&S. 


(Leave  to  defend  inhere  Writ  of  Summons  epeoidUy 
indorsed.  AffldaviU  of  Plaintiff  and  Defendant.) 

Common  Pleas  Division. 

(Before  Brbtt,  Gbotb  and  Lindlbt,  JJ.) 

Davis  v.  Spencb. 

This  was  an  application  to  set  aside  an  order 
of  Lush,  J.,  at  chambers,  made  under  Order  XIY., 
Bulel,giviiigtheplaintiffpowerto  sign  final  judg- 
ment on  a  specially  indorsed  writ,  on  the  ground 
that  the  defendant  had  no  defence  to  the  action. 
The  defendant  having  answered  the  affidavit 
made  by  the  plaintiff  on  his  application  for  the 
order,  the  learned  Judge  had  allowed  the  plain- 
tiff to  make  an  affidavit  in  reply. 

Oft&daiw  now  argued  that  the  learned  Judge  had 
nopowertoallowthe  plaintiff  tomakeanaffidavit 


Theplaintif 
ma^  reply  Sy 
affidavit  to  the 
defendanft 
tffidacit  ihow» 
ing  cause  in 
anatoer  to  the 

plamtUTe 
qffldavit  thai 
the  defmdanU 
hat  no  defence 
to  an  actum  on 
aepeeialiy 
indoreed  writ 
of  etmmome. 


•  W.  N.,  1S7«,  p.  185 ;  11  N.  0, 


12S. 


Il;{|.   '.Jj 


236  StTPRKMS  OOUBT  OF  JUDICATURE  ACT,  1876. 

in  reply.  Theplaintiff  was  bound  to  lely  only 
on  his  first  affidavit.  It  was,  in  fact,  trying 
the  case  on  afBdavits. 

The  Court  held  that  the  plaintiff  was  dearly 
entitled  to  answer  by  farther  affidavit  the  oaae 
set  up  by  the  defendant.  The  obligation  to 
show  cause  by  necessary  implication  allowB  tho 
plaintiff  to  answer  the  defendant's  case.  Order 
Xiy.j  Bule  8y  evidently  contemplated  that  the 
defendant's  affidavit  was  not  to  be  condnsiYe, 
for  that  Bule  provided  that  '^the  Judge 'may, 
if  he  think  fit,  order  the  defendant  to  attend 
and  be  examined  on  oath,  or  to  produce  any 
books  or  documents,  or  copies  of  or  extracts 
therefrom."  The  Court  refused,  therefore,  to  in- 
terfere with  the  discretion  of  the  learned  Judge 
in  giving  the  plaintiff  leave  to  sign  judgment. 

Motion  refused.'*^ 


Bule  4. 

{Judgment  for  Plaintiff  as  to  pari  of  his  claim 
admitted  by  Dtfendant.) 

Common  Plbas  Division. 

(Before  Bsbtt,  Lindlbt  and  Abchibald,  J«r.) 
F$hrmry  12M,  1876. 

LOBD  HANMBB  f  •  FLIGHT. 

Where  a  This  WBS  au  appeal  from  an  order  made  by 

«»*^II^«5Srf  Archibald,  J.,  at  chambers. 
right  to  r^w     The  plaintiff  is  the  owner  of  several  small 
Oaimtntome  tenements    in    Church-lane,  St.   GHIes-in-the- 

•  1  C.  P.  D.,  719 ;  26  W.  B.,  229 ;  XI  N.  0.,  148, 
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Kelds,  which  by  an  indenture  dated  the  26th /''^  of  actum, 
of  September,  1859,  he  demised  to  Patriok  u  tpeciaUy 
Mara  for  a  term  of  thirty-one  years  at  a  yearly  ^^*^f'  ^ 
rental  of  £105,  payable  on  the  usual  quarter  ti^n  judgment 
days.    The  plaintiff  sued   the  defendant  t^^^e'^u^Tof 
assignee  of  the  lease.  the  preeiee 

The  statement  of  daim  was  as  follows : —     hiTaetlmu 

1.  The  plaintiff  is  the  owner  in  fee  simple  *^«v*^«  ^«^ 
and  lessor  of  certain  premises  in  8t.  6iles-in-  eo  to  ngnjudg- 
the-Kelds,  being  the  premises  demised  in  the  aMJ^dii^^' 
lease  hereinafter  mentioned.  •  the  statement 

2.  By  indenture  dated  the  26th  September,  eiMriy^w^pwt 
1869,  the  plaintiff  (then  Sir  John  Hanmer)  de-  J^iJ^r*  < 

•     <iiiii»i-E«-        ^      jt      i  «rt*  h\9  elaxm^  xn 

mised  to  Iratnck  Mara  for  the  term  of  31  years,  retpeet  of 
from  the  26th  December  then  next  ensuing,  J^*^*^^^  '**^*' 
the   following    premises.     (Then  followed   a 
description  of  the  premises.) 

3.  The  rent  reserved  was  £106,  payable  on 
the  usual  quarter  days. 

4.  The  said  lease  contained  among  others  the 
following  covenants  material  to  this  case : 

(a)  A  covenant  by  the  lessee  to  pay  the  rent 
at  We  proper  time/ 

(6)  A  covenant  by  the  lessee  that  he,  the  said 
lessee,  would  from  time  to  time  pay,  or  cause  to 
be  paid,  all  costs,  charges,  and  expenses  in 
respect  of  the  said  premises  for  aU  sewers  and 
dndns,  and  aU  other  works  executed  under  or 
by  virtue  of  any  order  or  orders  of  the  District 
Board  of  Works,  or  other  body  having  local 
authority,  and  all  taxes,  charges,  rates,  assess- 
ments, and  impositions  whatsoever,  which, 
during  the  term  thereby  granted,  should  be 
taxed,  charged,  assessed^  or  imposed  upon  the 
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premises  thetreby  granied,  or  npon  any  person 
or  persons  in  respeot  thereof,  and  also  would, 
so  far  as  the  said  premises,  or  any  of  them,  or 
any  part  thereof,  ihonld  or  might  be  subject  to 
the  operation  of  the  Metropolis  Looal  Manage- 
ment Act,  the  Common  Lodging  Houses  Act, 
the  Nnisanoes  Bemoyal  and  Diseases  Preven- 
tion Aoty  or  the  bye-laws  of  the  Board  of 
Works  for  the  district  in  which  the  said  pre- 
mises, or  any  of  them,  are  situate,  conduct  and 
maintain  the  same  in  all  respects  in  conformity 
with  the  provisions  of  the  said  Acts  and  bye- 
laws,  and  at  all  times  keep  the  said  premisea 
in  a  cleanly  and  wholesome  state  and  condition, 
and  cause  the  same  and  every  of  them  to  be 
well  supplied  with  pure  water  during  the  said 
term ;  and  from  all  such  taxes,  charges,  and 
assessments,  impositions,  duties,  and  liabilities, 
should  and  would  save  harmless,  and  keep  in- 
demnified and  exempted,  the  plaintiff,  his  heirs 
and  assigns ;  and  also  should  and  would  during 
th^  term  thereby  granted  keep  open  and  use 
the  said  tavern  ...  for  a  tavern  •  *  .;  and 
also  that  he,  the  said  lessee,  his  executors,  &a, 
would  from  time  to  time,  and  at  all  times  duiing- 
the  continuance  of  the  term  thereby  granted, 
when,  where,  and  as  often  as  need  or  occasion 
should  be  or  require,  at  his  and  their  own  pro- 
per costs  and  charges,  well  and  substantially 
repair,  &c.,  and  would  at  the  end  or  other 
sooner  determination  of  the  said  tetm,  &o., 
yield  up  to  the  plaintiff,  his  heirs  and  aflfl%n8, 
Ac. 

(c)  A  oovenant  to  repair  and  amend  within 
three  months  after  notice. 
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5.  The  said  indenture  ooniained  the  follow- 
ing oondition  for  reentry :  (It  was  in  the  usual 
foimy  and  provided  for  re-entry  for  non-pay- 
ment of  rent  for  twenty-one  days,  and  for  re- 
entry for  breach  of  any  of  the  covenants ) 

6.  In  or  about  the  year  1870  the  defendant 
took  possession  of,  ttnd,  save  as  hereinafter 
mentioned,  has  since  occupied  the  premises. 
At  some  time  between  that  date  and  the  griey- 
ances  hereinafter  mentioned,  the  said  indenture 
and  term  thereby  created  was  assigned  to  and 
vested  in  him,  and  the  defendant  from  1870 
till  March,  1874;  paid  rent  to  the  plaintiff  accord- 
ing to  the  terms  of  the  lease. 

7.  The  defendant  has  been  guilty  of  the 
following  breaches  of  covenant  r 

8.  Knee  the  25th  March,  1874,  no  rent  has 
been  paid  by  the  defendant  or  any  other  per- 
son, and  the  rent  from  that  date  is  still  due 
and  unpaid. 

9.  The  said  tenements,  so  far  as  they  have 
been  subject'  to  the  operation  of  the  Metropolis 
Local  Management  Act,  the  Common  Lodging 
House  Act;  the  Nuisances  Removal  and 
Diseases  Prevention  Act,  and  the  bye-laws  of 
the  Board  of  Works  for  the  district  in  which 
the  premises  are  situate,  have  not  been  main- 
tained and  conducted,  nor  are  they  now  main- 
tained and  conducted  in  conformity  with  the 
provisions  of  the  said  Acts  of  Parliament  or  the 
said  bye*-Iaw8 ;  and  the  notices  and  proceedings 
have  been  giyen  and  taken  which  are  herein- 
after mentioned.  Kor  have  the  premises  been 
kept  at  any  time,  nor  are  they  now  in  a  deanly 
and  wholesome  state,  &c. 
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10.  The  plaintiff  has  not  been  kept  hannleflB 
or  indemnified  from  oosts,  ohargeB,  and  expenses, 
in  respect  of  the  said  premises  for  sewers  and 
drains  and  other  works  exeouted  under  and  by 
virtue  of  the  orders  of  the  Distriot  Board  of 
Works. 

11.  (Statement  of  breaches  of  oovenant  to 
repair  and  keep  in  repair.) 

12.  (Statement  of  breaches  of  covenant  to 
repair  on  notioe,  and  averment  of  notice.) 

13.  In  the  year  1874  the  said  premises  were» 
b J  reason  of  the  non-observance  by  the  defen- 
dant as  aforesaid  of  the  above  redted  coYonants, 
in  such  a  condition  as  to  be  unfit  for  human 
habitation.  The  District  Board  of  Works 
served  on  the  plaintiff  notices  requiring  tiie 
demolition  of  part  of  the  premises,  and  the 
repairs  therein  mentioned  to  the  remainder. 
The  plaintiff  thereupon  sent  to  the  defendant 
a  notice  to  repair,  with  a  specification  of  works 
to  be  done,  and  also  copies  of  the  notices  served 
on  the  plaintiff  by  the  District  Board  of  Works. 
The  defendant  has  not  taken  any  steps  to  have 
the  premises  repaired  in  pursuance  of  the  notice, 
nor  to  comply  with  the  order  of  the  Distriot 
Board  of  Works. 

14.  The  plaintiff  insists  that  the  lease  has 
been  avoided  for  the  causes  of  forfeiture  afore- 
said, and  that  the  plaintiff  is  now  entitied  to 
re-enter. 

15.  In  consequence  of  the  defendant's 
breaches  of  covenant  as  to  repair,  the  said  pre- 
mises are  not  now,  nor  can  they  be,  giTen  up  to 
the  plaintiff  whole,  &c. 
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The  plaintiff  olaimSy  first,  possession  of  the 
said  premifies ;  secondly,  157/.  10«.  for  arrears 
of  rent  to  the  29th  September,  1875,  or  for  nse 
and  occapation  of  the  premises ;  thirdly,  600/. 
damages  for  the  defendant's  breaches  of  cove- 
nant above  set  forth;  fourthly,  mesne  profits 
firom  the  29th  September,  1875,  down  to  the 
date  of  the  plaintiff's  recovering  possession. 

The  statement  of  defence  was  as  follows : — 

1.  The  defendant  denies  that  the  said  inden- 
ture and  the  term  thereby  created  ever  were 
assigned  to  or  vested  in  him. 

2.  The  defendant  denies  that  he  has  been 
guilty  of  any  breach  of  covenant. 

3.  The  defendant  denies  that  any  sewers, 
drains  or  other  works  were  executed  under  the 
orders  of  the  District  Board  of  Works,  save  as 
mentioned  in  paragraph  4. 

4.  The  works  executed  under  the  orders  of  the 
District  Board  of  "Works  were  executed  in  pur- 
suance of  notices  dated  the  31st  August,  1875^ 
and  orders  of  about  the  same  date  made  and 
given  under  the  Artisans'  and  Labourers'  Dwell- 
ings Act,  1868,  and  at  the  several  times  of 
making  the  said  orders  and  giving  the  said 
notices  twenty-<)ne  years  of  the  said  term  did 
not  remain  unexpired. 

5.  The  defendant  admits  that  the  lease  has 
been  avoided,  and  that  the  plaintiff  is  entitled 
to  re-enter.  The  defendant  denies  that  he  was 
in  possession  on  the  29th  September,  1875.  He 
ceased  to  have  possession  on  the  20th  September, 
1876. 

16 
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6.  The  defendant  bzings  into  ooort  251^  and 
says  that  the  said  sum  is  enough  to  aatisfy 
the  plaintiff's  olaim  in  respect  of  mesne  pzofits. 

The  phuntiff  took  out  a  summons  st  oham- 
bers  to  strike  out  some  of  the  poragraphB  in 
the  statement  of  defence,  and  also  clajTning 
judgment  for  so  much  of  his  daim  as  related 
to  money  due  for  t&ni  or  for  use  and  occupa- 
tion, upon  the  ground  that  the  statement  of 
defence  was  silent  as  to  this  part  of  the  daim, 
and  therefore  admitted  that  the  defendant  had 
been  in  possession  of  the  premises  from  1870 
to  September,  1875  (Order  XIX.,  Rule  17). 

On  the  21st  of  December,  1875,  Master 
Dodgson  amended  paragraph  3  of  the  state- 
ment of  defence,  but  refiised  judgment.  On 
January  26th,  1876,  Archibald,  J.,  varied  this 
order,  giving  the  plaintiff  liberty  to  sign  judg- 
ment for  157/.  10s.  arrears  of  rent  to  September 
29th,  1875,  and  for  costs  of  appeal,  and  his  Lord- 
ship also  amended  paragraph  2  of  the  statement 
of  defence.  On  the  next  day  the  defendant 
gave  notice  of  appeal  to  this  Divisional  Court. 

Beaslei/f  for  the  defendant,  now  moved  the 
Court  to  rescind  so  nmeh  of  the  order  of  Archi- 
bald, J.,  as  varied  the  order  of  M^uster  Dodgson. 
— ^This  claim  is  founded  on  a  lease  with  wUdi 
the  defendant  is  not  concerned.  He  is  not  the 
lessee  nor  the  assignee  of  the  lease.  He  was 
for  some  time,  it  is  true,  in  possession  under 
the  assignee  of  the  lease,  but  he  is  not  thereby 
liable  under  the  covenants  of  the  lease.  There 
is  no  privity  of  contract  between  him  and  the 
plaintiff.     [Brett,  J. — But  he  was  in  noases- 


REPORTS  OF  CASES. 


248 


fiion  and  for  four  years  paid  rent  to  the  plaintiff 
aooording  to  the  terms  of  the  lease.]  That 
might  be  some  evidence  to  support  a  count  for 
use  and  occupation,  but  bj  the  statute  11  Gteo. 
II,  c.  19,  s.  14,  a  plkintiff  cannot  claim  for  use 
and  occupation  when  a  lease  under  seal  is  out- 
standing. Besides,  if  the  plaintiff  were  claim- 
ing for  use  and  occupation,  he  must  aver  that 
we  used  the  premises  by  his  penniBsion:  Church^ 
ward  y.  Ford*  And  the  plaintiff  cannot  so  aver, 
because,  while  the  lease  is  outstanding,  it  is  not 
in  his  power  to  give  such  permission ;  the  holder 
of  the  lease  forthe  time  being  is  the  onljperson 
who  can  validlj  give  such  permission.  There 
never  was  any  contract  between  the  plaintiff  and 
defendant,  but  only  privity  of  estate,  and  if  the 
occupation  be  not  under  some  contract  with  the 
defendant,  use  and  occupation  will  not  lie. 
[Brbtt,  J. — ^Even  in  that  case  you  would  have 
to  pay  the  same  sum  as  mesne  profits  in  an 
action  of  trespass  or  indeed  in  an  ejectment. 
But  here  the  defendant  has  paid  rent  to  the 
plaintiff,  and  is  therefore  estopped  from  now 
denying  that  he  is  his  landlord.]  But  this  is 
throughout  on  action  on  the  covenants  con- 
tained in  the  indenture  of  lease.  We  deny 
that  we  are  assignee  of  the  lease,  or  liable  under 
its  covenants.  It  is  only  at  the  end,  in  the 
particulars  of  his  claim,  that  the  plaintiff  inserts 
the  words: — ''or  for  use  and  occupation."  It 
is  very  unfiiir  to  insinuate  a  separate  cause  of 
action  by  claiTning  it  thus  in  the  alternative  at 
the  end  of  a  long  statement.     Order  XIX., 

•  2  U.  &  N.,  446 ;  26  L.  J.  (Ex.),  3«4 ;  6  W.  B.,  S3], 
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Bule  9,  requires  the  plaiiitiff  to  state  each  dis- 
tinot  claim  separately  and  distinctly.  If  we 
had  understood  that  this  short  sentence  included 
a  claim  for  use  and  occupation  as  well  as  a  dis- 
tinct claim  for  rent  due  under  the  covenant  in 
the  lease^  we  should  have  demurred  to  it. 

Bowen^  in  support  of  the  order,  was  not  called 
upon. 

Bbett,  J. — ^This  is  one  of  the  cases  which 
show  the  value  of  the  reforms  introduced  by  the 
Supreme  Court  of  Judicature  Acts.     Formerly, 
a  man  who  had  a  substantial  right  to  be  paid  a 
sum  of  money  could  not  recover  it  till  he  had 
determined  upon  a  particular  form  of  action,  and 
had  established  that  the  circumstances  justified 
an  action  in  that  form.     But  now  when  a  man 
clearly  has  an  undoubted  right  to  recover  the 
money  in  some  form  of  action  or  other,  he  may 
at  once  sign  judgment  for  the  amount  without 
staying  to  determine  the  precise  legal  relation 
on  which  he  stands  to  the  defendant.     Objec- 
tion has  been  taken  to  the  statement  of  claim  in 
this  case  on  the  ground  that  it  does  not  disclose 
in  what  precise  form  of  action  the  plaintiff 
wishes  to  recover  his  rent.     But  it  need  not  do 
so.     Pleadings  are  now  to  be  merely  concise 
statements  of  the  facts  which  the  party  pleading- 
deems  material  to  his  case.     This  statement 
contains  allegations  of  all  the  facts  that  the 
plaintiff  deemed  necessary  to  establish  his  legal 
rights,  but  it  does  not  state,  and  it  need  not 
state,  what  form  his  legal  rights  take.     That  is 
an  inference  of  law  to  be  drawn  by  the  Court 
firom  the  facts  averred  on  either  side.     Alle- 
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gations  of  fact  are  made  in  this  statement  of 
claimy  and  some  are  denied,  and  some  are  not. 
Those  that  are  not  denied  are  taken  as  being 
admitted. 

In  the  present  case  it  is  not  denied  by  the 
defendant  that  he  had  possession  of  these  pre- 
miseS;  and  that  he  paid  rent  for  them  at  the 
rate  of  £105  a  year  (which  is  the  amount  re- 
served by  the  lease)  up  to  Ladyday,  1874,  and 
that  he  continued  in  possession  till  September, 
1875,  but  that  between  Ladyday,  1874,  and 
September,  1875,  he  has  paid  no  rent.  Surely 
then  Order  XTV.,  Eule  4,  is  applicable  to  this 
case.  It  is  clear  that  payment  is  due  for  the 
occupation  of  the  premises  for  "the  period  be- 
tween Ladyday,  1874^  and  September,  1875. 
Judgment  therefore  can  be  signed  at  once  for 
the  eighteen  months' rent.  The  defendant  cannot 
now  turn  round  and  say  to  the  plaintiff,  after 
liaving  paid  him  rent,  ^'I  am  no  tenant  of 
yours."  It  is  not  necessary  now  to  inquire  into 
the  precise  legal  relation  in  which  tiie  defendant 
-stands  to  Mara,  or  to  the  plaintiff ;  when  the 
question  comes  on  for  trial  as  to  the  want  of  re- 
pair, and  as  to  the  breaches  of  the  other  cov- 
enants of  the  lease,  it  may  be  necessary  to  do 
80.  It  is  enough  for  us  to  see  that  the  plaintiff 
is  entitled  to  payment  from  the  defendant  for 
the  occupation  during  the  period  in  question, 
and  seeing,  as  we  do,  that  he  is  so  entitled,  we 
confirm  the  order  of  my  brother  Archibald. 

Archibald  and  Lindley,  JJ.,  concurred. 

Motion  dismissed  with  costs.* 

'  •  35  L.T.,  127  ;  24  W.R.,  346. 
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Court  op  Appeal. 

(Before  Jbssel,  M.H.,  Kellt,  C.6.,  Mellish,  L.J.,  and 

Pollock,  B.) 

{Map  nth,  1876.) 
LORD  HANKER  V.  FLIGHT. 

This  was  an  appeal  from  the  decisioii  of  the 
Common  Pleas  Division. 

Beaaky  for  the  Appellant. 
Botcen  for  the  Bespondont. 

The  Court  were  unanimouslj  of  opinion 
that  th$  facts  disclosed  in  the  statement  of 
daim  did  not  support  the  claim  for  use  and 
ocoapalion,  and  that  the  plaintiff  was  not  there- 
fore entitled  to  sign  judgment  for  the  £157 
arrears  of  rent,  in  respect  of  sudi  use  and  ooou* 
pation,  imder  Order  XTV.,  Rule  4. 

Judgment  below  reversed.* 

♦  36  L.  T.,  279. 
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EULE  6. 

{Lea/ve  to  defend  may  be  given  unoonditian- 
aUy  or  subject  to  terms  as  to  Security  or 
otherwise.) 

High  Court  of  Justice. 
Queen's  Bench  Division. 

(Before  Ck>cxBUBN,  C.J.,  Aschibald,  J.,  and  Pollock,  B.) 

March  6M,  1876. 

B.UNNACLES  V,   MeSQUITA. 

This  was  an  appeal  against  an  order  made  by 
Denman,  J.,  at  ohamberSy  under  Order  XIY., 
Bnle  6y  affirming  an  order  of  the  Master 
requiring  the  defendant  to  pay  into  Court  the 
sum  of  £28.  8s.  9d.  as  a  condition  of  his  being 
allowed  to  defend  the  action.  The  writ  was 
specially  indorsed  under  Order  III.,  Eule  6, 
with  a  claim  for  £28. 8s.  Qd.,  as  the  balance  due 
to  the  plaintiff,  a  builder,  by  the  defendant  for 
work  done  and  materials  provided.  The  plain- 
tiff applied  under  Order  XIY.,  Bule  1,  for 
leave  to  sign  final  judgment  for  the  amount 
indorsed  on  the  writ,  with  costs,  on  the  ground 
that  the  defendant  had  no  defence  to  the  action. 
In  support  of  his  ftpplioation,  the  plaintiff  made 
use  of  the  following  affidavit :— - 

^'1.  I  am  a  builder.  I  was^  in  or  about  No- 
vember last,  instructed  by  the  defendant  to 
make  some  alterations,  and  build  a  shop,  and 
do  several  other  things  at  the  defendant's  place, 
5,  St.  Mark's  Place,  Gbodman's  Fields. 

^  2.  No  contract  as  to  price  was  entered  into, 
the  only  arrangement  being,  I  was  to  draw  part 


Where  the 
iprit  is 
apceially 
indorsed  and 
the  defendant 
in  his  affidavit 
shows  what  the 
grounds  of  his 
defeneearCyand 
gives  reasons 
from  which 
the  Court  may 
fairly  conclude 
that  his  defence 
is  a  substantial 
one,  the  defen- 
dant  ought  not 
to  be  required 
to  bring  money 
into  Court 
under  Order 
XIV.,  Rule  6, 
asaeoH' 
dition  of  his 
being  allowed 
to  defend. 
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on  account  as  the  work  proceeded,  and  when 
the  whole  was  finished^  send  in  my  bill,  which 
the  defendant  promised  he  would  then  pay. 

"  3.  I  accordingly  did  the  work,  defendant 
payingme  on  account  £98.  lis.  3d.,  being  about 
75  per  cent,  on  the  whole  amount,  which  is 
customary  in  my  trade. 

"  4.  Towards  the  end  of  January,  when  the 
work  was  finished,  I  was  with  defendant  on  the 
premises,  and  asked  him  when  it  would  be  con- 
venient for  him  to  receive  my  account,  and  he 
asked  me  to  send  him  in  my  bill,  which  I  promised 
to  do,  adding  that,  if  he  would  like  it,  I  was 
willing  for  any  respectable  surveyor  to  survey 
and  value  the  work,  and  accept  his  valuation 
as  binding  on  both  parties.  Defendant  said  he 
did  not  want  that,  but,  if  I  sent  in  my  bill,  he 
was  ready  to  settle,  or  words  to  that  effect. 

**5.  T,accordingly,sentinmybilI,asre(iuested 
by  the  defendant. 

*•'  6.  All  the  items  in  the  said  bill  are  fair  ami 
reasonable  charges,  and  all  the  work  charged 
for  in  the  bill  has  been  done  by  me,  or  by  my 
direction. 

"7.  For  my  own  satisfaction  I  asked  a 
friend  of  mine  to  recommend  me  a  respectable 
and  competent  man  who  could  survey  and 
measure  up  the  work  in  question. 

"8.  A  Mi:,  AUard,  of  King's  Cross,  sur- 
veyor and  builder,  was  recommended  to  me. 

"  9.  The  said  Mr.  Allard  has  gone  over  the 
work  and  measured  it  up,  and  valued  it  at 
£lSo*  13s.,  or  thereabouts. 

"  10.  To  the  best  of  my  knowledge  and  belief 
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the  defendant  has  no  grounds  of  defence  to 
this  action  on  the  merits." 

The  defendant,  in  showing  cause,  made  use  of 
an  affidavit  in  reply,  which  was  as  follows : — 

"1.  I  have  read  the  plaintiffs  affidavit  in 
support  of  an  application  for  leave  to  sign 
judgment  in  this  action  pursuant  to  Order 
XIV.,  Eule  1. 

"  2.  In  answer  to  paragraph  2  of  such  affi- 
davit, I  say  that  it  is  true  that  no  contract  as 
to  price  was  entered  into  between  myself  and 
the  plaintiff,  with  the  exception,  however,  that 
the  plaintiff  guaranteed  that  the  total  price  for 
such  alterations  should  not  exceed  £40.  I 
deny,  however,  that  I  agreed,  as  stated  in  such 
paragraph,  to  pay  the  plaintiff  any  sunis  on 
account,  although  I  did  subsequently  pay  hiTn 
sums  in  respect  of  such  work,  amounting  to 
£98.  lis.  3d. 

''  3.  Pending  the  progress  of  such  alterations 
I  frequently  remonstrated  with  the  plaintiff 
upon  the  additional  expense  he  was  putting  me 
to,  and  required  to  know  when  they  would  be 
completed. 

**  4.  The  account,  as  sent  by  the  plaintiff  to 
me,  is  most  excessive  and  unreasonable,  and  I 
say  that  the  amount  already  paid  by  me  is 
greatly  in  excess  of  the  amount  the  plaintiff  is 
entitled  to  receive  for  such  work,  the  same 
being  very  badly  done ;  so  much  so,  that  an  out- 
side wall,  built  by  the  plaintiff,  will,  as  I  am 
advised,  have  to  be  pulled  down  and  rebuilt. 

*^  5.  I  am  advised  and  beKeve  I  have  a  good 
defence  to  this  action  on  the  merits,  and  it  is 
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my  mtention  to  forthwith  instract  a  surveyor 
to  survey  such  work  for  the  purpose  of  giving 
evidence  on  my  behalf  on  the  trial  of  this 
action." 

The  Master,  and  on  appeal,  the  learned  Judge, 
made  the  orders  above  mentioned. 

E.  Pollock  now  moved  the  Court  to  rescind 
so  much  of  the  order  of  Denman,  J.,  as  required 
the  money  to  be  paid  iuto  Court. — ^This  is 
not  a  case  in  which  the  onm  of  proof  ought  to 
rest  upon  the  defendant.  He  has  shown  that 
he  has  reasonable  grounds  for  defending  the 
action,  and  ought  to  be  allowed  to  defend  it  on 
equal  terms,  and  not  to  be  put  to  the  disadvan- 
tage of  having  to  pay  money  into  Court.  He 
action  ought  not  to  be  tried  at  chambers ;  all 
the  Judge  has  to  do  is  to  see  that  the  defendant 
has  a  bona  fide  defence. 

Bucknilly  for  the  plaintiff. — ^A  mere  affidavit 
of  defence  is  not  sufficient.  Both  Mr.  Justice 
Quain*  and  Mr.  Justice  Archibald  have  laid 
down  this  maxim  at  chambers,  but  at  the  same 
time]they  have  said  that  it  is  difficult  to  lay 
down  a  rule  as  to  how  far  the  Judge  at  chambera 
should  go  into  the  merits  of  the  case.  [Cock- 
BURK,  C.J* — ^As  soon  as  he  finds  that  there  ia  a 
bonA  fide  contest  the  Judge  should  refuse  to  hear 
the  case  farther.]  Here  there  is  no  band  fide 
contest.  The  facts  are  not  in  dispute.  The 
defendant  has  not  denied  that  the  woik  has 
been  done,  nor  that  he  has  promised  to  pay  for 
it.     [CocKBURN,  C.  J. — ^But  it  would  be  miost 

*  See  1  CSuole^s  Cmm  (ChainbaB),  IfS. 
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to  prevent  him  from  diBpntiiig  ikiQ 
amount.]  Just  so,  and  that  is  why  the  learned 
Judge  at  chambers  aUowed  the  defendant  to 
defend  the  action  on  the  terms  of  paying  the 
money  into  Court.  The  plaintiff  has  refused  a 
reference,  which  would  be  the  right  way  to 
settle  the  amount  if  there  was  a  real  dispute. 
[OocKBURN,  C  J.^ — The  plaintiff  has  a  right  to 
say,  "  I  i»efer  to  go  to  a  jury.*']  But  then  the 
Judge  has  a  discretion  under  S»ule  6,  which  the 
Court  will  be  slow  to  disturb.  He  may  take 
into  consideration  all  the  circumstances  of  the 
case:  se^  Villeboisnet  v.  Tobin*  Tomlinson  v. 
Gaatby.i 

CocKBURK,  C.J. — ^We  agree  in  thinking  that 
the  order  of  Mr.  Justice  Denman  carried  the 
provisions  of  Order  XTV.  too  far.  We  are  very 
unwilling  to  interfere  in  a  matter  which  is 
within  the  discretion  of  a  Judge  at  chambers^ 
but  this  is  a  question  arising  at  the  commence- 
ment  of  a  new  system  by  which  inMngements 
are  made  on  the  Common  Law  rights  of  defen- 
dants; and  in  such  a  case  we  ought  not  to 
hesitate,  where  we  think  a  discretion  has  been 
wrongly  exercised,  to  point  out  what  we  con- 
sider to  be  the  limits  within  which  that  discre- 
tion is  to  be  exercised.  The  affidavit  of  the 
dflfandant  in  the  case  goes  beyond  the  mere 
finm  of  flllegiBg  that  there  is  a  defence  to  the 
action.  It  goes  on  to  state  what  that  defence 
is,  and  I  am  of  opinion  that,  where  the  defen- 


♦  L.R.,  4  C.P.,  184;  38  L.  J.  (O.P.),  148. 
t  L.  B.,  1  OP.,  230. 
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dant  points  out  what  his  defence  is,  and  that 
defence  is  prima  facie  a  substantial  one,  the 
Judge  at  chambers  ought  not  to  re^e  the  de- 
fendant leave  to  defend  nor  to  put  him  under 
the  terms  of  bringing  the  money  claimed  into 
Court.  Here  the  defence  is  that  the  sum 
claimed  is  excessive,  that  the  work  is  badly  done, 
and  that  the  defendant  has  already  paid  more 
than  the  plaintiiOP  has  a  right  to  claim.  That 
is  an  actual  and  substantial  defence,  and  one 
which  the  defendant  has  a  right  to  lay  before  a 
jury — or  an  arbitrator.  It  is  not  competent  for 
a  Judge  to  decide  the  matter  at  chambers. 

Archibald,  J.,  and  Pollock,  B.,  concurred. 

Order  rescinded.* 


Exchequer  Division. 

(Before  Bbamwsll  and  Cleabbt,  BB.) 
May  lOthf  1876. 

Lloyd's  banking  company,  limited,  t?.  ogle. 

In  an  action  ' 

against  a  This  was  a  motion  by  the  defendant,  by  way  of 

writ  specially  appeal,  torcsciud  or  vary  anorderof  Pollock,B. 
indoraed^where  at  chambers,  dated  the  3rd  May,  1876,  dia- 

ihe  plaintiff         .     .  -^  ,  ,   , 

does  not  show  missmg  With  costs  a  summons  on  appeal  to 
^JipL%for'''  rescind  an  order  of  Master  Johnson,  dated  the 
haaacknow-     28th  April,  1876,  giving  the  plainti£b  liberty 

lodged  the  debt^  ±       •        n      i  •    j j.  j*      x"i_  j.  •    ^         a 

at^  no  par.  ^^  ^^8^  ™»1  judgment  for  the  amount  mdorsed 
iicuiars  of       qj^  ^}^q  f^t  of  summons  and  interest,  if  any, 

demand  have  i         ,     i     i      .         3         i  . -T 

been  given  to  and  costs  to  DC  taxco,  unless  mouey  were  paid 
the  defendant,  ^^  Court  or  security  givcn  for  the  amount  to 

atia  no  oppor^  •'   *-* 

tttnity  has  been  the  Satisfaction  of  the  Master. 

afforded  him  of __^ 

•  1  Q.  B.  D.,  416 ;  46  L.  J.  (Q.B.),  407 ;  24  W.  E.,  658. 


r 


BBPORTS  OF  CASES. 


253 


The  writ  was  specially  indorsed  as  follows  :  virifying  the 
«  The  plaintiff's  claim  is  for  £6,000,  and  interest  ttt^t1!^tu 
under  a  continuing  guarantee  not  to  exceed  **  '^w**  ^^ 
£6,000,  and  interest  thereon  at  £6  per  cent,  per  t^uyh  he  has 
annum,  for  the  banking  account  of  the  Hockley  *^  noappn. 
Hall  Collieries,  Limited,  with  the  plaintiffs.''     particulars. 

The  plaintiflfe  made  an  application  on  sum-  "^"^j^^  . 
mons  before  the  Master,  calling  on  the  defendant,  h$  believes  that 
under  Order  XIV.,  Eule  1,  to  show  cause  why  t!Zii!ed7o 
the  plaintiffs  should  not  be  at  liberty  to  sign  ^f^  ^it^^^tj 
final  judgment.    In  support  of  that  application  to  pay  money 
an  affidavit,  sworn  by  the  secretary  and  general  *»^^  gg^Jrity 
manager  of  the  plaintiff  company  on  the  7th  under  Order 
April,  1876,  was  filed,  in  which  the  deponent  ^^^'^  -^"^  ^• 
stated  that  the  cause  of  action  arose  under  a 
continuing  guarantee,  in  writing,  of  the  defen- 
dant and  others,   dated  13th    March,    1874, 
whereby  the  defendant  and  others  jointly  and 
severally  guaranteed  t}ie  banking  account  of  the 
Hockley  Hall  Collieries,  Limited,  with  a  branch 
bank  of  the  plaintiff  company  not  exceeding  the 
£6,000,  and  interest  thereon  at.  £5  per  cent, 
from  the  date  of  the  said  guarantee.     That  the 
£6,000  so  payable  upon  the  said  guarantee  still 
remained  due  from  the  defendant  to  the  plaintiff 
company,  the  Hockley  HaU  Collieries,  Limited, 
being  in  default  of  payment  of  the  balance  due 
from  them  to  the  plaintiff  company  upon  the 
said  banking  account,  together  with  interest ; 
and  that  in  the  deponent's  belief  the  defendant 
had  no  defence  to  the  action. 

The  defendant,  in  an  affidavit  in  reply,  sworn 
on  the  22nd  April,  1876,  stated  that  he  had 
read  the  before-named  affidavit  of  the  plaintifft^ 
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and  that  the  defendant  -was  fozinerly  a  diiector 
of  the  Hooiklej  Hall  Collieries,  Lunitedy  bat 
reeigned  office  on  the  14th  May,  1874 ;  that 
during  the  time  he  was  such  director,  he,  together 
with  his  co-directors,  signed  some  memoraadum 
of  guarantee  or  instrument,  a  copy  of  which  he 
did  not  at  the  time  retain ;  that  since  he  resigned 
the  office  of  director  he  had  no  knowledge  what- 
ever of  the  dealings  and  transactions  of  the 
Hocklej  Hall  Collieries,  limited,  with  the 
plaintiff  company,  but  he  had  recently  ascer- 
tained from  the  secretary  of  the  Hockley  Hall 
Collieries,  limited,  that  their  dealings  with  the 
plaintiff  company  had  been  continued  up  to  a 
very  recent  period  prior  to  the  oommencement 
of  this  action,  the  writ  in  which  was  iasued  on 
the  22nd  March,  1876 ;  that  veiy  considerable 
sums  of  money,  amountiTig  to  thousands  of 
pounds,  had  been  paid  by  the  said  collieries 
company  to  the  plaintiff  company,  and  that  the 
plaintiff  company  had  received  from  the  said 
collieries  company,  who  were  the  principal 
debtors,  in  respect  of  their  alleged  claim,  and 
now  held,  the  muniments  of  tide  relating  to 
certain  freehold  land  of  the  value  of  £3,000  and 
upwards,  and  that  they  also  held  the  security  of 
the  muniments  of  title  relating  to  certain  mine* 
ral  leasehold  property  belonging  to  the  said 
Hockley  Hall  Collieries;  that  the  said  gua- 
rantee was  also  signed  by  certain  gentlemen  who 
were  at  the  time,  and  have  since  continued  to 
be,  and  are  still  directors  of  the  Hockley  Hall 
Collieries ;  that  all  the  dealings  and  transaih 
tions  which  had  taken  place  between  tiie  Hodc 
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ley  Hall  Collieiies  Company  and  the  plaintiff 
oompany  since  the  date  at  which  defendant 
retired  from  the  direction,  had  been  conducted 
by  and  were  well  known  to  such  directors,  bnt 
the  defendant  had  no  knowledge  of  them,  nor 
did  he  have  any  control  or  dealings  in  reference  \ 

thereto ;  that  in  the  absence  of  any  informa-  | 

tion  npon  the  snbjeot,  the  defendant  was  nnable  j 

to  ascertain  whether  anything  was  due  to  the 
plaintiff  company  by  virtue  of  the  said  guarantee, 
and  he  verily  belieyed,  having  regard  to  the 
statement  indorsed  npon  the  writ  in  the  action, 
and  the  statement  contained  in  the  affidavit  of 
the  secretary  and  manager  of  the  plaintiff  com- 
pany, that  nothing  whatever  was  dneinrespect 
thereof ;  that  he  had  been  informed  and  believed 
that  the  plaintiff  company  had  receiv'ed  from 
the  Hockley  Hall  Oollieries  a  further  guarantee 
in  reference  to  their  said  banking  account,  the 
partioulars  of  which  were  unknown  to  the  defen- 
dant ;  thai  he  had  necer  received /ram  the  plaintiff 
company  any  statement  of  accounts  showing  the 
particulars  of  their  claim  against  the  Hockley 
Hall  Collieries,  Limited,  and  of  their  alleged 
daim  against  the  defiendant  under  the  said  guar 
rantee. 

In  reply  to  the  defendant's  affidavit,  the 
secretary  and  general  manager  of  the  plaintiff 
company  made  a  further  affidavit,  sworn  on  the 
26th  April,  1876,  in  which  he  stated  that  he 
had  read  the  defendant's  affidavit,  and  that  the 
said  mamorandum  of  guarantee  was  a  joint  and 
seveoral  continning  guarantee  in  respect  of  the 
bankiiig  account  of  the  Hockley  Hall  Collieries, 
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Liinited,  kept  by  them  with  the  branch  bank 
of  the  plaintiff  company,  and  such,  guarantee 
was  signed  by,  amongst  others,  the  defendant, 
and  was  wholly  irrespective  of  his  being  or 
ceasing  to  be  a  director  of  the  Hockley  Hall 
Collieries,  or  of  his  being  concerned  in  or  in- 
formed of  the  operations  of  such  company,  and 
was  by  its  express  terms  unaffected  by  any  other 
guarantee  or  collateral  security  held  by  the 
plaintiff  company,  or  to  which  they  were  en- 
titled in  respect  of  the  said  banking  accoimt,  aad 
that  the  said  continuing  guarantee  was  now  in 
full  force,  and  had  in  no  way  been  determined. 
That  there  was  still  due  from  the  Hockley  Hall 
Collieries,  Limited,  upon  the  banking  account, 
even  after  allowing  for  the  fiill  value  of  the 
fees  mentioned  in  the  defendant's  aflSdavit,  a 
sum  of  money  largely  in  excess  of  the  amount, 
claimed  in  this  action. 

CTpon  these  affidavits  the  Master  and  Pollock, 
B.,  made  the  orders  already  mentioned.  The 
defendant  appealed. 

J.  Browrij  Q.C.  (Trevelyan  with  him),  for  the 
defendant,  in  support  of  the  motion. — ^The 
defendant  was  a  surety  merely,  and  not  the 
original  debtor,  and  to  such  a  case  Order  XIV., 
Eule  1,  was  not  intended  to  apply.  The  de- 
fendant was  ignorant  whether  or  not  the  daim 
made  upon  >iiTn  by  the  plaintiff  company  was  well 
founded  or  not,  or  whether  anything  had  or  had 
not  occurred  to  alter  his  position  and  liability, 
and  the  plaintiffs,  within  whose  knowledge  the 
state  of  the  accounts  and  the  drcxmistanoes  of 
the  case  were,  had  given  him  no  inf onnation 
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on  the  sabjeot.  The  object  of  the  defendant 
was  inquiry  into^  and  proof  of  the  existence 
and  validity  of  the  claim  against  him,  and  not 
mere  delay.  The  plaintiflf  company,  however, 
have  the  security  of  the  other  guarantors. 

H,  Matthews  J  Q.C.  (with  him  Archibald)  y  for 
the  plaintiff  company. — ^This  is  purely  a  matter 
of  discretion,  and  that  discretion  having  been 
exercised,  not  only  by  the  Master,  but  subse- 
quently by  the  learned  Judge,  in  confirmation 
of  the  Master,  the  Court  will  be  very  slow  to 
interfere,  at  all  events  they  will  require  strong 
cause  to  be  i^own  for  their  doing  so. 

In  Golding  v.  TheWharton  Railway  and  River 
Salt  Company*  and  Runnacles  v.  Mesquita,f 
the  Court  rescinded  the  order,  no  doubt,  and 
the  defendant  was  let  in  to  defend  without 
terms,  but  in  that  case  he  showed  good  grounds 
of  defence.  In  the  present  case,  on  the  contrary 
there  is  not  a  vestige  of  a  defence  set  out  in 
the  defendant's  affidavit.  Moreover,  had  he 
been,  as  he  states,  ignorant  of  the  debt  or  the 
state  of  the  account,  he  might,  during  the 
month's  interval  between  the  issuing  of  the 
writ  and  the  date  of  the  order,  have  asked  for 
and  obtained  full  information,  but  that  he  has 
not  done.  It  is  submitted  that  he  has,  and  has 
sho^vn  that  he  has,  no  substantial  defence  to 
the  action. 

J.  Broiniy  Q.C.^  in  reply. — The  defendant  is 
only  asking  to  be  let  in  for  the  purpose  of  in- 


•  1  Q.  B.  D.,  374 ;  34  L.  T.,  474  ;  24  W.H.,  423. 
t  Beportedy  supra,  p.  248. 
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quiring  into  the  acconnt.  To  impose  upon  the 
defendant  the  burden  of  giving  security  for  this 
Isurge  amount  would  be  to  deprive  him  prao- 
tically  of  the  right  and  opportunity  of  investi- 
gation to  which,  as  a  surety,  he  is  entitled. 

Bramwell,  B. — In  this  case  I  am  of  opinion 
that  the  rule  should  be  made  absolute.  I  do  not 
know  that  I  should  have  had  sufficient  confidence 
in  my  own  opinion  to  reverse  the  decision  not 
only  of  the  Master,  but  of  my  brother  Pollock, 
at  chambers,  in  this  matter,  had  I  not  had  an 
opportunity,  during  the  short  adjournment  of 
the  Court,  of  consulting  Lord  Chief  Justice 
Coleridge,  and  three  of  the  other  learned  Judges 
of  the  Common  Pleas.  So  far  as  one  can  say 
what  a  Judge  would  or  would  not  do  under 
circumstances  which  do  not  now  exist,  if  this 
matter  had  come  before  me  in  the  first  instance 
I  should  not  have  made  this  order.  It  seems 
to  me  that  the  right  to  sign  judgment  vras  in- 
tended to  apply  only  to  such  cases  as,  almost 
upon  the  admission  of  the  defendant,  are  un- 
defended, and  where  a  plea,  if  put  in,  could  be  for 
the  purpose  of  delay  only ;  and  that  it  was  not 
intende<l  to  apply  to  cases  where  the  defendant 
might  reasonably  say,  "  I  do  not  know  whether 
your  (the  plaintiflf*s)  case  is  a  well  founded  one 
or  not,  and  I  require  you  to  prove  it  against 
me."  I  by  no  means  say  that  in  no  case  of  an 
action  against  a  guarantor  should  such  an  order 
as  this  be  made,  because  it  may  well  be  that  a 
plaintiff  might  swear  that  he  had  sent  in  par- 
ticulars of  his  claim  under  the  guarantee  to  the 
defendant,  that  he  had  invited  inquiry  by  the 
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defendant  into  the  matter,  and  proof  of  it,  and 
that  the  defendant  had  said,  ^^  I  require  no  such 
information,  for  I  am  satisfied  that  it  is  a  well 
fonnded  claim."  Under  such  circumstances  it 
might  well  be  that  a  defendant  could  only  put 
in  a  plea  for  the  dishonest  purpose  of  delajring 
his  adnntted  creditor,  and  under  such  circum- 
stances an  order  like  the  present  might  well 
be  made.  If  the  plaintiff  in  this  action  had 
sworn  that  the  debt  was  admitted  by  the  col- 
lieries company,  and  that  the  defendant  had 
informed  himself  of  that,  and  had  not  dissented 
from  it  in  any  way,  or  if,  without  specifying 
particnlars,  it  had  in  any  way  appeared  that 
the  defendant  knew  that  the  debt  was  due,  it 
would  seem  £o  me  that  the  defendant  was  only 
defending  the  action  in  order  to  delay  the  cre- 
ditors, and  I  think  an  order  of  this  kind  might 
be  made ;  but,  where  all  that  appears  is  that  an 
action  is  brought  on  the  guarantee,  and  the 
guarantor,  as  there  is  no  reason  to  doubt  is 
the  case  here,  bond  fide  and  honestly  says,  "  I 
do  not  admit  that  this  debt  is  due,  and  require 
it  to  be  proved,"  it  seems  to  me  that  Order 
XrV.  was  never  intended  to  take  the  right  to 
defend  £rom  him,  and  to  allow  the  case  to  bo 
proved  against  him  by  the  simple  oath  of  the 
creditor,  or  the  person  guaranteed,  claiming  the 
money  as  due.  But  it  may  be  said  that  the 
right  is  not  taken  from  him,  because  he  may 
bring  the  money  into  Court,  or  give  security 
&r  it ;  but  those  ore  conditions  that  in  many 
oases  would  absolutely  deprive  the  defendant  of 
his  right  to  defend ;  and  which  ought  only  to 
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apply  where  there  is  something  suspicious  about 
the  defendant's  mode  of  presenting  his  case. 
In  the  present  case,  moreover,  the  debt  is 
secured  to  the  plaintifiBs  by  five  other  perbons 
who  are  co-guarantors  with  the  defendant.  On 
the  one  hand,  the  plaintiffs  have  not  shown  that 
they  ever  gave  the  defendant  any  particulars, 
or  that  the  debt  is  acknowledged  by  the  col- 
lieries company ;  while,  on  the  other  hand,  the 
defendant  has  not  shown  that  he  ever  made 
any  application  to  the  plaintiffs  for  particu- 
lars, or  that  he  ever  attempted  to  ascertain 
whether  the  collieries  company  were  or  were 
not  satisfied  with  or  admitted  the  existence 
of  the  debt.  I  do  not  think  that  there  is 
anything  in  the  particular  circumstances  of 
this  case  which  should  take  the  defendant  out 
of  what  I  think  is  or  ought  to  be  the  general 
rule  in  the  case  of  an  action  against  a  guarantor, 
that  where  there  is  no  acknowledgment  of  the 
debt  by  the  defendant,  or  anything  else  to 
make  it  appear  that  a  defence  on  his  part  is  for 
the  purpose  of  mere  delay,  he  ought  to  be  per- 
mitted to  defend  without  terms  as  to  giving 
security,  and  to  require  that  the  case  shall  bo 
proved  against  him.  I  think  therefore  that  in 
this  particular  case  an  order  admitting  the  de- 
fendant to  defend  without  giving  security  for 
costs  should  be  made.  The  case  is  analogous 
to  that  of  a  defendant,  imder  ^ir  Henry  Keat- 
ing's  Act,  applying  for  leave  to  defend  in  an 
action  on  a  bill  of  exchange  which  he  had,  in 
fact,  given  as  a  guarantee,  in  which  case  he 
would  have  been  admitted  to  defend. 


REPORTS   OF   CASES. 


261 


Cleasby,  B.  —  My  own  impression  would* 
Iiave  been  that  if  a  man  induces  bankers  to  ad- 
Tance  money  by  giving  a  guarantee  to  the 
extent  of  £6,000,  and  then,  in  an  action  on  the 
guarantee,  upon  an  affidavit  of  the  bankers,  the 
banking  account  shows  that  a  balance  to  that 
amount  is  due,  he  ought,  if  he  sets  up  no  defence 
except  his  ignorance  that  the  sum  is  due,  to.be 
prepared  to  give  security.  I  think  it  would  be 
very  inconvenient  that  there  should  in  such 
oases  be  a  different  practice  pursued  by  different 
Judges  at  chambers,  I  am  influenced,  however, 
by  the  consideration  that  we  are  not  so  much 
setting  aside,  as  it  were,  the  exercise  of  a  dis- 
cretion both  on  the  part  of  th^  Master  and  of  a 
learned  Judge,  but  only  taking  a  different  view 
from  them  of  the  construction  of  a  particular 
Rule  of  Court  as  applied  to  a  case  like  the  pre- 
sent. That  being  so,  I  do  not  wish  to  differ  on 
the  present  occasion  from  the  opinion  of  my 
brother  Bramwell,  corroborated,  as  it  has  been, 
by  the  Lord  Chief  Justice  and  other  Judges  of 
the  Common  Fleas. 

Order  rescinded.* 


f 
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ORDER  XV. 

Rules  1  &  2. 

{Order  for  an  Account^  tchere  Writ  has  been  in- 
dorsed under  Order  IIL,  Muk  8.) 


Exchequer  Division. 

(Before  "Btlaxwell,  Axphlbtt,  and  Hvddlsston,  BB.) 

Jan.  20th,  1876. 

Pike  v.  Frank  Keene  and  Byne. 
An  order  for  This  wos  an  application  on  the  part  of  the 
^ZI^n**L  pl^t^ff  ^^"^  ^^  attachment  under  Order  XXXI.^ 
xr.,RuU  1,  Rule  20,  against  the  defendant  Frank  Keene^ 
M^tZ'  for  disobedience  to  two  Judge's  orders.  On  the 
attachment  15th  of  December,  1875,  an  order  was  made  by 
XLXJ.  ^le  HuDDLESTON,  B.,  on  the  application  of  the 
20.  Neitiier  plaintiff  at  chambers,  under  Order  XVI.,  Rule 
for  a  **  state- 10,  directing  that  the  defendant  Frank  Xeene,. 
ment  of  the     ^Yiq  was  the  Only  defendant  who  had  appeared, 

names  of  co-  ,  •'  .... 

partners,*'       should  deliver  to  the  plaintiff  within  one  week 

^xpi  %fuio  *  statement  in  writing,  verified  by  affidavit,  of 

be  so  enforced,  the  names,  &c.,  of  the  persons  who  were,  in  the 

previous  month  of  September,  partners  with 

such  defendant,  in  the  firm  of  Frank  Keene 

and  Byne. 

A  summons  was  subsequently  taken  out 
under  Order  XV.,  Rules  1  &  2,  and  a  Judge's 
order  was  made  on  the  23rd  of  December,  1875,. 
by  consent,  that  the  defendant,  Frank  Xeene,. 
should  within  ten  days  file  a  detailed  account, 
verified  by  affidavit,  of  all  the  moneys  received 
by  him  for  the  sale  of  certain  goods  entrusted 
to  him  by  the  plaintiff  for  sale.  It  was  sworn 
by  the  plaintiff  in  the  affidavit  made  by  him 
in  support  of  the  present  motion,  that  the 
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Judge's  orders  had  been  duly  served  on  the 
solicitor  of  the  defendant,  Frank  Keene,  but 
that  neither  of  such  orders  had  been  complied 
witL 

Morion^  for  the  plaintiff,  now  moved  under 
Order  XXXI.,  Rule  20,  for  an  attachment 
against  the  defendant,  Frank  Keene,  for  dis- 
obedience to  the  Judge's  orders.  He  submitted 
that  the  defendant  by  his  disobedience  to  the 
orders  in  question  had  brought  himself  within 
the  penaltie3  of  Order  XXXI.,  Rule  20,  for 
disobedience  to  orders  for  discovery  or  inspec- 
tion. 

The  Court,  being  of  opinion  that  neither  of 
the  Judge's  orders  was  an  order  for  "  discovery" 
or  "  inspection  "  within  the  meaning  of  Order 
XXXI.,  Rule  20,  refused  to  grant  the  plaintiff's 
application  for  an  attachment. 

Application  refused.* 


ORDER   XVI. 
Rule  2. 
{Substiiution  of  new  Plaintiff^  where  the  action 
has  been  commenced  in  the  name  of  the  icrong 
person  as  Plaintiff',) 


Chancery  Division. 

(Before  Sm  Charles  Hall,  V.C.) 
May  18M,  1876. 

TiLDESLEY  V.  HaRPER. 

Maclean,  for  the  plaintiff  in  this  action^  which  ^f»  order 

,  ,        .,  ,    .  .  ,   «       under  Order 

was  one  to  set  aside  certam  mortgages,  and  for  XVL,  Rule  2, 

*  36  L.  T.,  341 ;  24  W.  K.,  322  ;  W.  N.,  1876,  p.  36.  See 
also  Order  XVI.,  Rule  10,  aud  Order  XXXI.,  Rule  20. 
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cannot  be  wade 
ex  parte.    The 
Court  declined 
before  the 
hearing  in  a 
Chancery  suit 
to  substitute 
infant  ccstuifl 
que  trustent 
//*  plaintiffs 
for  their 
trustee^  but 
joined  them 
with  him  as 
co-plaintiffs 
until  the 
hearing. 


other  relief,  moved  ex  parte  under  Order  XVI., 
Eule  2,  for  an  order  to  strike  out  the  plaintiff 
(who  was  a  trostee)  as  plaintiff,  to  substitute 
three  infant  cestuis  que  trustent  as  plaintifiBs  instead 
of  him,  and  to  make  the  plaintiff  a  defendant. 
The  Vice-Ohancbllor  said  that  the  three 
infant  cestuis  que  trustent  might  be  joined  as 
plaintiffs  by  a  next  friend,  and  then  if  there 
were  any  misjoinder  he  would  at  the  hearing 
order  the  plaintiff  trustee  to  be  treated  as  a 
defendant.  He  could  not  alter  the  parties  to 
an  action  on  an  ex  parte  application,  but  the 
plaintiff  might  give  the  defendants  notice  that 
an  order  had  been  made  in  these  terms,  and 
require  them  to  state  whether  they  objected  to 
the  order  or  required  notice  stating  that  the 
Court  considered  they  ought  to  have  been 
served.  Then,  if  they  did  not  object,  the  order 
would  be  drawn  up  as  having  been  made  upon 
motion,  while,  if  they  required  to  be  served 
with  notice,  the  Court,  on  the  further  applica- 
tion, would  deal  with  the  costs,  which  otherwise 
would  be  costs  in  the  cause.* 


Eule  3. 

{Joinder  as  Defendants  of  persons  against  ichom 
any  relief  is  alleged  to  exists  tchether  jointly^ 
severally y  or  in  the  alte^mative.) 


See    the  case  of   Edwards  t\   Lowtheb, 
reported  under  Eule  13  of  this  Order,  infra. 


•  3  Ch.  D.,  277. 
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{It  shall  not  be  necessary  that  eveiy  Defendant 
shall  be  interested  as  to  all  the  relief  prayed  for 
or  as  to  every  cause  of  action.) 


Chancery  Division. 

(Before  Sir  James  Bacok,  V.C.) 
June  17,  1876. 

Cox  V.  Barker  :  Barker  i\  Cox. 
1.  Cox  r.  Barker. 
This  action  was  commenced  on  the  28th  of 
April,  1876,  by  Mrs.  Isabella  Cox,  the  -widow 
and    executrix    of  William   Sands  Cox,    de- 
ceased,   against    William    Barker,    and    also 
against  the  trustees  of  the  marriage  settlement 
of  the  plaintiff,  the  devisees  in  trust  of  the 
testator,  his  other  personal  representatives,  one 
Thomas  Cox,   and  the  Attorney  General  (in 
respect  of  certain  charities).    The  statement  of 
claim  was  as  foUows  : — ^By    the    settlement, 
dated  the  2dth  August,  1866,  made  upon  the 
marriage  of  the  plaintiff  and  the  testator,  two 
freehold  houses  in  Paradise  Street,  Birming- 
ham, were  conveyed  to  William  Hatton,  and 
Osborne  Eeynolds,  as  trustees,  to  such  uses  as 
Mr.  and  Mrs.   Cox  should  appoint^  and,  in 
defSault  of  appointment,  to  the    use    of  the 
trustees  during  the  life  of  the  plaintiff,  in  trust 
to  pay  the  rents  to  her  for  her  separate  use 
without  power  of  anticipation,  with  remainder 
to  the  use  of  the  testator  in  fee.     The  testator, 
by  his  will,  dated  the  3rd  of  February,  1875, 
bequeathed  the  residue  of  his  personal  estate  to 
Davie,  Hickman,  Osborne  Beynolds  the  younger. 
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A  Statement 
of  Claim  is 
not  open  to 
demurrer  on 
the  ground 
merely  t  that 
the  defendant 
demurring 
is  not  in' 
terested  in  all 
the  questions 
raised  by  it. 
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Lloyd,  Groodman,  and  Woody,  upon  trust  to 
convert  and  pay  thereout  legacies  of  £500  to 
each  of  the  children  of  Thomas  Cox,  and  to 
invest  the  residue  and  pay  the  income  of  the 
investments  to  the  plaintiff,  during  her  life,  for 
her  separate  use,  and  after  her  death,  to  pay 
the  residuary  personal  estate  to  certain  charities ; 
and,  after  reciting  his  marriage  settlement,  the 
testator  devised  all  the  real  estate  of  which  he 
should  be  seised  at  his  death,  or  over  which  he 
had  any  power  of  appointment,  to  the  above- 
named  six  trustees,  in  trust  to  pay  the  annual 
income  to  the  plaintiff,  during  her  life  for  her 
separate  use,  and  after  her  death  upon  trust  to 
sell  the  same,  and  to  stand  possessed  of  the 
proceeds  in  trust  for  such  of  the  grandchildren 
of  Thomas  Cox,  as  should  be  living  at  the  death 
of  the  plaintiff.  The  testator  appointed  the 
plaintiff  executrix,  and  the  six  trustees  exe- 
cutors of  his  will. 

In  September,  1875,  the  defendant,  William 
Barker,  entered  into  negotiations  with  the 
testator  for  the  purchase  of  the  two  houses  in 
Paradise  Street,  Birmingham,  and  the  price 
agreed  upon  was  the  sum  which,  invested  in 
Consols,  would  produce  an  income  of  £180  per 
annum  (£6,000  Consols).  The  circumstances  of 
the  case  were  fully  explained  to  the  trustees  of 
the  settlement,  and  a  contract  for  purchase  was 
entered  into  between  the  testator  and  Barker 
on  the  25th  of  October,  1875,  which  stated  that 
the  premises  '^  are  now  settled  to  sadi  uses  as 
the  vendor  and  Isabella  Cox,  his  wife,  shall 
jointly  appoint,  and  the  vendor  will  proonre  a 
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proper  aseporance  of  the  premises  to  the  pur- 
chaser, to  be  execated  by  all  necessary  parties." 
Aa  abstract  of  the  vendor's  title,  induding  the 
marriage  settlement,  was  sent  to  the  purchaser's 
solicitor^  and,  pending  the  completion  of  the 
purchase,  some  correspondence  took  place  on 
the  subject  of  the  investment  and  proposed 
settlement  of  the  purchase-money.     On    the 
22nd  of  December,  1875,  £6,000  Consols  were 
purchased  by  Barker  in  the  names  of  Hatton 
and   Osborne  Eeynolds,    the  trustees  of  the 
settlement,  in  pursuance  of  the  agreement  for 
sale,  and  a  deposit  which  had  previously  been 
paid  by  Barker  was  thereupon  returned  to  him. 
On  the  23rd  of  December,  1875,  on  which  day  the 
conveyance  was  sent  by  the  purchaser's  solicitor 
for  execution  by  the  testator  and  the  plamtiff, 
the  testator  died    suddenly   without    having 
executed  it.    The  conveyance  was,  in  form,  an 
appointment  by  the  testator  and  the  plaintiff, 
under  the  power  contained  in  their  marriage 
settlement,  without  any  conveyance  by  the 
testator  and  the  plaintiff,  or  by  Hatton  and 
Osborne  Beynolds,  of  their  respective  estates  or 
interests  in  default  of  appointment.    The  draft 
of  the  conveyance  had  been  previously  approved 
by  the  solicitors  acting  for  the  plaintiff,  but 
without  her  express  instructions  for  this  purpose. 
The  plaintiff,  in  conversation  with  the  testator 
and  William  Hatton,  pending  the  negotiations 
already  rrferred  to,  said  she  thought  It  a  pity- 
to  disturb  the  position  of  the  trust  property, 
but  did  not  either  agree  or  refuse  to  concur  in 
tbe  sale.    She  was  not  informed  and  was  not 
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aware  that  her  consent  was  required  to  the  sale. 
Being  advised,  after  the  testator's  death,  that 
it  lay  with  herself  and  the  trustees  of  the  settle- 
ment to  complete,  or  not  to  oompletoi  the  sale  to 
Barker,  but  that,  if  the  sale  were  so  completed, 
the  real  property  might,  for  the  purposes  of 
the  testator's  will,  be  treated  as  converted  into 
personal  estate  during  his  lifetime,  and  its  des- 
tination  under  the   will   diverted   from    the 
grandchildren  of  Thomas  Cox  to  the  residuary 
charitable  legatees,   and    believing    that   the 
testator  had  not  present  to  his  mind  in  contract- 
ing for  the  sale  that  the  effect  would  be  to  vary 
the  dispositions  made  by  his  will,  the  plaintiff 
declined  to  concur  in  or  be  a  party  to  complete 
the  sale.    At  the  death  of  the  testator  the 
plaintiff  and  the  defendant,  Thoinas  Cox,  were 
his  only  next  of  kin.    The  will  was  proved  by 
the  plaintiff,  and  by  Davie,  Hickman,   and 
Osborne  Beynolds  the  younger  alone.    All  the 
six  trustees  except  Woody,  who  disclaimed  in 
March,  1876,  accepted  the  trusts  of  the  will.    In 
an  action  brought  by  the  plaintiff  on  the  25th 
of  February,   1876,  against  Davie,  Hickman, 
Beynolds  the  younger,  Lloyd,  Goodman,  and 
Woody,  for  the   administration    of  the    real 
and  personal  estate  of  the  testator,    Botten 
was  appointed  a  trustee  of  the  will  in  the  place 
of  Woody. 

The  plaintiff  desired  to  have  the  following 
questions  determined  by  the  Court : — 

1.  Whether,  as  between  the  defendant  Bar- 
ker and  the  real  representatives  of  the  testator, 
the  contract  of  the  25th  of  October,  1876,  was 
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binding  on  the  defendant  and  such  represen- 
tatives respectively,  or  whether  such  contract 
was  or  not  conditional  on  the  plaintiff's  con- 
senting to  and  actually  concurring  in  the 
execution  of  the  joint  power  of  appointment 
vested  in  the  testator  and  her,  and  what  was 
the  true  construction  of  the  contract  as  between 
the  said  parties. 

2.  Whether  Barker  was  entitled,  if  he  should 
so  claim,  to  have  the  intended  purchase  com- 
pleted by  the  trustees  of  the  settlement  as  to 
the  ultimate  remainder  only  in  the  property, 
with  a  compensation  out  of  the  purohase-money 
for  the  life  interest  of  the  plaintiff  therein. 

3.  Belated  to  the  destination  of  the  purchase- 
money  if  the  contract  were  valid. 

4.  "Whether,  if  the  contract  was  not  valid 
and  binding  as  between  all  the  above-men- 
tioned persons,  and  was  not  completed  in  the 
testator's  lifetime,  it  did  or  did  not  operate  to 
convert  the  testator's  ultimate  remainder  in  tha 
property  comprised  in  it  from  real  to  personal 
estate  for  the  purposes  of  his  will,  and  as  be- 
tween his  real  and  personal  representatives. 

5.  If  so  converted,  whether  such  property  or 
the  £6,000  Consols  was  of  the  nature  of  pure 
personalty,  or  of  personalty  savouring  of  the 
realty,  for  the  purposes  of  the  residuary  bequest 
of  personal  estate  contained  in  the  will. 

6.  Whether  the  plaintiff  could  be  compelled 
to  concur  in  any  conveyance  of  the  property  to 
the  defendant  Barker. 

7.  Whether,  if  not  so  compellable,  her  con- 
currence in  any  such  conveyance  would  alter 
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the  ultimate  destination  of  the  testator's  in- 
terest in  the  property  under  the  dispositions 
contained  in  his  will. 

8.  Whether  any  trusts  of  the  proceeds  of  the 
sale,  or  of  the  testator's  interest  in  the  same,  were 
validly  declared  by  the  testator  in  his  lifetime. 

9.  Belated  to  costs. 

The  plaintiS'  claimed  that  these  questions 
might  be  determined  by  the  Court  as  between 
the  several  parties  thereto. 

The  defendant  Barker  demurred  to  the  whole 
of  the  statement  of  claim,  '^  on  the  ground  that 
the  &cts  therein  alleged  did  not  show  any 
cause  of  action  to  which  effect "  could  '*  be 
given  by  the  Court  against  him,  and,  on 
other  grounds,  sufficient  in  law  to  sustain  '* 
that  demurrer. 


2.  Barker  r.  Cox. 
This  was  an  action  commenced  on  the  27th 
of  April,  1876,  by  Barker  against  Mrs.  Cox, 
Davie,  Hickman,  Osborne  Reynolds  (the  yoim- 
ger),  Lloyd,  Goodman,  Rotten,  Hatton,  and 
Osborne  Reynolds,  claiming  specific  perform- 
ance of  the  contract  of  the.26th  of  October,  1876, 
by  a  conveyance  to  the  plaintiff  of  the  fee  sim- 
ple, subject  to  Mrs.  Cox's  life  interest,  with 
compensation  to  the  plaintiff  out  of  the  testator's 
personal  estate  in  respect  of  such  life  interest, 
a  lien  upon  the  £6,000  Consols  for  the  amount 
of  compensation,  and  the  injunction  to  restrain 
the  trustees  of  the  settlement  from  transferring 
or  disposing  of  the  Consols,  except  tmder  the 
direction  of  the  Court. 
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To  the  statement  of  claim  in  tliis  action  two 
demuirers  were  put  in. 

1.  A  demurrer  and  disclaimer  by  the  trustees 
of  the  real  estate  devised  by  the  will,  on  the 
groimd  that  the  contract  disclosed  to  the  plain- 
tiff that  the  testator  was  not  entitled  to  dispose 
of  the  property  as  owner,  and  that  the  contract 
was  not  binding  on  them ;  and  they  disclaimed 
any  interest  in  the  sum  of  £6,000  paid  over  to 
the  trustees  of  the  settlement  in  respect  of  the 
purchase-money. 

2.  A  demurrer  by  the  personal  representa- 
tives of  the  testator,  admitting,  for  the  purpose 
of  the  action  (but  not  further),  that  the  pm> 
chaser  was  entitled  to  the  specific  performance 
of  the  contract  claimed  by  him,  but  demurring 
to  the  claim  for  compensation  out  of  the  testa- 
tor's life  interest,  or  to  any  lien  by  the  plaintiff 
on  the  £6,000  Consols,  on  the  ground  that  it  was 
by  the  contract  disclosed  to  the  plaintiff  that 
the  testator  was  not  entitled  to  sell  as  owner. 
They  also  claimed  the  £6,000  Consols  as  part  of 
the  testator's  personal  estate. 


In  Cox  r.  Barker,  Sir  II,  Jacksony  Q.(7.,  and 
Chapman  Barbery  argued  in  support  of  Barker's 
demurrer. 

S^apy  Q.  (7.,  and  Hussell  Roberts y  for  the  plain- 
tiff, cited  Order  XVI.,  Eule  4 ;  Order  XXXVI., 
Rule  6;  and  15  &  16  Vict.,  c.  86,  s.  50. 

In  Barker  t?.  Cox,-ffflry,  Q.C,  and  Woodroffe^ 
argued  in  support  of  the  demurrer  and  dis- 
claimer of  the  trustees  of   the  testator's  real 
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estate ;  Rmsell  Roberta  for  the  demurrer  of  the 
personal  representatives  of  the  testator. 

Sir  H.  Jackmriy  Q.C.j  and  Chapman  Barbery 
for  the  plaintiff  Barker. 

Bacon,  V.C.  :  The  demurrer  in  Cox  v.  Barker 
is  by  far  the  most  important,  as  it  is  founded 
on  what  must  be  admitted  to  be  quite  a  nev 
rule  of  this  Court.    Now,  I  take  it  that  it  was 
the  intention  of  the  Legislature,  when   any 
question  of  any  sort,  or  any  set  of  questions 
arose,  to  endeavour  by  one  hearing  and  one 
decree  to  dispose  of  all  the  matters  in  litigation 
between  all  the  parties  who  were  interested  in 
the  subject  of  the  litigation.   That  object  seems 
to  have  been  in  the  mind  of  Mrs.  Cox  when 
she  filed  her  statement  of  claim.     The  state- 
ment of  claim  is  remarkably  fair  and  full,  and 
contains  no  allegation  that  anybody  can,  with 
any  reason,  object  to.     It  states  clearly  and 
explicitly  the  sort  of  entangled  condition  into 
which  the  subject  of  this  contract  had  fallen^ 
and  the  embarrassing  position  of  the  adminis- 
tration of  the  testator's  estate.     If  there    is 
anything  to  be  ascribed  to  the  provisions  of  the 
Supreme  Comii  of  Judicature  Acts  other  than 
what  I  have  mentioned,  I  am  at  a  loss  to  dis- 
cover it ;  and  such  being  the  meaning  of  the 
Legislature,  it  is  the  bounden  duty  of  every 
Court  to  give  fiill  effect  to  that  meaning.     The 
new  Acts,  at  the  same  time  that  they  have 
enabled  any  person  stating  a  claim  to  bring 
before  the  Court  all  persons  interested  in  that 
claim,  and  to  include  in  the  claim  every  ques- 
tion that  can  belong  to  it,  or  arise  out  of  it. 
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have  at  the  same  time  carefully  provided  that 
no  one  shall  be  prejudiced  by  the  fact  of  his 
being  joined.  Order  XVI.,  Rule  4,  is  distinct 
on  the  subject.  Now,  the  first  demurrer  is  that 
of  Mr.  Barker,  who  says  he  is  called  upon  to 
be  a  party  to  a  litigation  in  the  greater  portion 
of  which  he  has  no  kind  of  interest,  that  many 
of  the  questions  raised  do  not  concern  him,  and 
that  he  cannot  be  afiFected  by  their  result  in  any 
way.  The  very  thing  which,  in  my  opinion, 
the  Legislature  meant  to  accomplish  was  to  deal 
with  cases  in  which  there  were  many  persons 
interested,  and  many  interests  involved,  and  to 
give  the  Court  power  once  for  all  to  dispose  of 
those  cases,  and  to  dispose  of  all  the  interests 
of  many  parties.  I  think  Mr.  Barker  has  no 
reason  to  complain.  He  has  full  liberty  in  his 
answer  ^to  bring  forward  every  right  that  he 
can  assign,  and  to  bring  it  forward  with  no 
greater  risk  of  failure  of  justice  than  would 
reasonably  happen  if  he  wore  the  sole  party  to 
the  action.  It  cannot  be  disputed  that  the  Act 
(15  &  16  Vict.,  c.  86,  s.  50),  which  enables  the 
Court  to  pronounce  declarations,  is  in  its  full 
rigour.  Whether  any  relief  is  to  be  founded 
on  Mrs.  Cox's  claim,  will  depend  on  the  decision 
of  the  several  questions  which  she  has  raised  in 
her  statement  of  claim.  I  cannot  myself  per- 
ceive that  when  the  Court  comes  to  decide  any 
one  of  these  questions,  it  will  leave  it  with  only 
the  expression  ^of  an  opinion.  The  Court  'v^ill 
not  necessarily  stop  with  a  mere  declaration, 
but  will,  as  I  should  expect  and  believe,  give 

directions  in  the  shape  of  a  decree  necessary  to 
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carry  into  eflfect  the  opinions  which  the  Conrt- 
may  have  expressed.  If,  in  the  opinion  of  the 
Court,  the  plaintiff  is  compellahle  to  concur  in 
any  conveyance  to  Barker,  then  there  must  bo 
a  direction  that  shejdo  convey ;  if  she  is  not 
compellable,  the  answer  to][the  question  will  be 
conclusive.  I  do  not  adopt  the  view  that  the 
provisions  of  the  statutes,  which  [enable  the 
statement  of  such  a  claim  as  this  to  be  made, 
and  the  judgment  of  tho  Court  to  be  taken  on 
it,  mean  that  the  Court  is  to  express  an  opinion 
only,  and  go  no  further ;  and  I  cannot  see  that 
Mr.  Barker,  in  the  face  of  these  Acts  of  Parlia- 
ment, has  any  right  to  complain Jof  the  state- 
ment of  claim  delivered  by  Mrs.  Cox.  I  see 
no  harm  in  permitting  Mrs.  Cox's  claim  to  go 
on  in  its  regular  course,  and  no  reason  why 
Mr.  Barker,  although  he  is  nominally  associated 
with  other  defendants,  should  not  proceed  to 
state  his  defence,  and  his  title  to  relief,  because 
title  to  relief,  as  well  as  defence,  are  included 
in  the  questions  raised  at  thejend  of  Mrs.  Cox's 
claim.  I  think,  therefore,  that  his  demurrer 
cannot  be  allowed.  I  overrule  it  without 
costs. 

With  respect  to  the  two  demurrers  in  Barker 
V.  Cox,  I  shall  neither  allow  nor  overrule  them, 
but  save  the  benefit  of  them  until  the  hearing 
of  the  action,  when,  if  Mr.  Barker's  action  come 
to  a  hearing,  these  demurrers  can  be  argued. 
The  costs  will  be  reserved.* 


•  3  Ch.  D.,  359  ;.35  L.  T.,  685  ;  U  N.  C,  142. 
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Court  op  Appeal. 

(Boforo  Jaxbs,  Mellibh  and  Bauoallay^  L.JJ.) 
Jul^  I9th  and  22nd,  1876. 

Cox  v.  Barker. 
Barker  t\  Cox. 


1. — Cox  r.  Barker. 

The  defendant  Barker  appealed  from  the 
over-raling  of  his  demurrer. 

Sir  H,  Jackson,  Q.C,y  and  Chapman  JJarber, 
for  the  appellant,  contended  that  the  statement 
of  claim  was  demurrable,  as  it  sought  for  no 
relief,  but  only  to  obtain  a  mere  abstract  ex- 
pression of  opinion  upon  matters  affecting  in 
certain  events  the  rights  and  interests  of  persons 
interested  under  the  will.  Although  joined  as 
a  defendant  with  these  persons,  Barker  had  no 
interest  whatever  in  these  questions,  while,  as 
to  the  only  question  in  which  he  was  interested, 
namely,  the  validity  of  the  contract  of  October, 
1875,  the  plaintiff,  by  her  statement  of  claim, 
neither  repudiated  it  nor  sought  specific  perfor- 
mance of  it.  The  Act  15  &  16  Vict.,  c.  50,  did 
not  enable  a  Bill  to  be  filed  for  the  purpose  of 
obtaining  a  mere  declaration  of  right  on  which 
consequential  relief  was  neither  asked  for  nor 
could  be  obtained.  They  referred  to  Boole  v. 
Lord  Kensington,*  Jackson  y,  Turnlet/,i  Bristoir 
V.  WhiimareX  and  Harry  v.  Davey,^ 

Kay,  Q.C.  and  Riissell  RoberU,  for  the  plain- 
tiff^ were  not  called  upon. 


•  2  K.  &  J.,  763. 
2  4  K.  &  J.,  743. 


t  1  T>t9w,y  617. 
§  2  Ch.  D.,  721. 
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James,  L.J. — ^The  defendant  Barker  demurs 
on  the  ground  that  the  plaintiff  merely  prays 
declarations  on  certain  questions,  and  that  no 
decree  giving  relief  can  be  made.    The  state- 
ment of  claim,  however,  asks,  not  only  for 
declarations,  but  for  further  or  other  relief, 
that  is,  that  the  proper  consequential  order  may 
be  made,  and  there  would  be  no  diflBculty  in 
framing  a  consequential  order  based  upon  the 
findings  in  those  questions.    It  would,  I  think, 
be  easy  to  direct  a  conveyance  to  be  made  to 
the  proper  persons  according  to  one  finding, 
and  to  direct  the  money  to  be  dealt  with 
according  to  the  other  finding.    Then  it  is  said 
that  in  the  three  cases  which  were  cited  under 
the  old  law  it  was  held  that,  under  the  ^  Act 
15  &  16  Vict.,  c.  86,  a  plaintiff  could  not  file  a 
bill  for  a  mere  declaration,  imless  there  were 
some  consequential  relief  which  the  Court  had 
the  power  of  giving.    It  appears  to  me  that  in 
those  cases  the  Court  adopted  rather  a  narrow 
view,  though  it  certainly  would  not  have  done 
to  ask  the  Court  to  make  a  declaration  upon 
mere  abstract  questions,  and  possibly  it  would 
not  be  right  to  ask  a  Court  of  Equity  to  decide 
something  which  would  have  to  be  determined 
in  a  Court  of  Law,    In  the  present  case  declara- 
tions are  asked  with  regard  to  certain  rights  for 
the  purpose  of  clearing  the  estate  which  has  to 
be  administered.    The  case  is  very  fairly  stated^ 
and  it  is  right  that  the  questions  should  be 
determined,  the  contract  having  been  entered 
into  by  a  deceased  person  and  his  representa- 
tives having  conflicting  interests  with  regard  to 
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it.    The  real  representatives  take  one  view  and 
the  personal  representatives  take  another  view, 
and   the   estate   must   be   administered.      It 
appears  to  me  that  the  Vice-Chancellor  was 
quite  right  in  saying  that  there  is  a  subject 
matter  for  decision,  and  that  it  is  proper  that 
the  questions  should  be  answered;  and  that  the 
Court  should  retain  in  its  hands  tUe  power  of 
giving  consequential  relief.     Then,  as  to  the 
difficulty  suggested,  that  the  defendant  Barker 
will  be  kept  here  as  a  party  while  questions  in 
which  he  is  not  interested  are  dealt  with  and 
disposed  of,  one  of  the  most  beneficial  of  the 
Eules  under  the  new  system*  is,  that  it  is  quite 
competent  for  the  Court  to  say,  we  will  have 
those  two  questions  in  which  he  is  interested 
tried  first — the  first  two  questions,  which  relate 
entirely  to  the  demurring  defendant,  viz.,  as  to 
what  are  his  rights  under  the  contract,  and  the 
Court  can  put  those  two  questions  in  the  course 
of  the  trial  in  the  first  instance,  and  determine 
them  as  between  ]iim  and  the  other  parties,  and 
he  will  not  be  prejudiced  in  any  way  by  the 
other  matters  which  have  been  disposed  of.     It 
seems  to  me  it  would  be  quite  right  that  the 
Court  should  determine,  in  the  first  instance, 
what  are  the  rights  of  Mr.  Barker  as  against 
the  representatives  of  the  testator.     I  think 
that  the  Vice-Chancellor's  order  was  quite  right. 
The  appeal  must  be  dismissed  with  costs. 

Hellish,  L.J. — I  agree  that  this  is  not  a 
demurrable  statement  of  claim. 

Baggallat,  L.J. — I  am  of  the  same  opinion. 

•  Order  XXXVI.,  Kule  C. 
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I  felt  a  good  deal  pressed  at  first  by  the  dedsions 
of  Vio^Chanoellor  Wood  in  the  cases  of  Sooke 
V.  Lard  Kensington  and  BrUtow  v.  WhUmcrCj 
but  it  appears  to  me  there  is  no  room  in  this 
ease  for  the  objection  which  prevailed  there. 
The  50th  section  of  the  15  and  16  Vict.,  c.  86, 
empowers  the  Court  of  Chancery  to  make  \iinAr 
ing  declarations  of  right  without  giving  oonse- 
quential  relief ;  and  Vice-Chancellor  Wood  was 
of  opinion  that  it  only  empowered  the  Court  to 
make  such  declarations  of  right  in  cases  in 
which  some  equitable  relief  might  te  granted, 
if  the  plaintiff  chose  to  ask  for  it.  But  in  this 
case  it  appears  to  me  that,  consequential  upon 
the  declaration  of  rights  which  is  asked  for, 
several  foiins  of  relief  might  be  granted.  It  is 
only  necessary  to  mention  one :  a:6,000  Consols 
have  been  placed  in  the  names  of  the  trustees  of 
the  settlement,  and  the  consequential  relief  upon 
the  declaration  would  be  a  direction  as  to  the 
application  of  that  fund. 

Barker  t?.  Cox. 

The  trustees  of  the  will  of  the  testator  appealed 
from  the  decision  of  the  Vice-ChanceUor  order- 
ing their  demurrer  to  stand  over  till  the  hearing. 

Kay^  Q.r.,  and  fToo^ro/^J*,  for  the  appellants. 

Russell  Itoherts  for  the  legal  personal  repre- 
sentatives who  had  not  appealed. 

Sir  If .  Jackson y  Q.C,  SLXid  Chajmian  Barber, 
for  the' plaintiff,  were  not  called  upon. 

James,  L.J. — I  am  of  opinion  that  this  de- 
murrer was  properly  dealt,  with  by  the  Vice- 
Chancellor. 
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Tho  appeal  must  be  dismissed  with  costs. 

Mellish,  L.J.,  and  Bagoallay,  L.J.,  con- 
oorred.*  _— - 

Rule  8. 
{Married  Women  suing  xcithout  their  Hmhands) 


HioQ  Court  of  Justice. 

Queen's  Bench  division. 

{Sittings    in    BancOy    before    Blackburn    and 

LusH^  JJ.) 

May  nth,  1876. 
OAKES   r.   REDFORD. 

This  was  the  first  case,  since  the  Sujyjreme  I'Cf^vc  must 
Oourt  of  Judicature  Acts,  of  a  claim  against  ^/ronuhe 
married  woman  in  an  action  on  the  ground  of  ^^^^  ^'* « 
her  haying  a  separate   estate.     Beforp  iihemenabiea 
Acts,  though  a  married  woman  could  not  be^^^*'*''^^'^.  , 

'  ^  .  .  »ue  a  married 

personally  sued  at  law  or  in  Equity,  on  a  con-  woman  as  a 
tract,  her  separate  estate,  if  she  had  any,  could '^)|^''^^^^'^^^^ 
be  charged  in  a  suit  in  Equity  on  any  contract  »^^  receives 

..    -I  I        1  •         ..        mi_«  i«         "I       nnallotvauce 

•eqmtably  chargmg  it.     Inis  was  an  action  ojfrom  her  hus^ 
a  dressmaker  against  a  married  lady  on  the  ^'"'^^-."^^ 
^^und  that  she  was  living  separate  from  her  reason  for 
husband,  and  that  she  was  entitled  to  a  separate  *'^j''^  ''^'* 
allowance  free  from  the  control  of  her  husband, 
and  that  she  had  agreed  to  charge  her  account  on 
that  fund.    The  lady  demurred  to  this  claim  as 
not  maintainable,  on  the  double  ground  that  it 
<lid  not  appear  that  she  had  any  separate  estate 
within  the  contemplation  of  Equity,  and  that,  if 
she  had,  it  did  not  appear  that  it  had  been  duly 
charged  aocordingto  therulesof  Courts  of  Equity. 
Benjamin^  Q.C.,  and  jB.  G.  Arbuthnot  for  the 
plaintiff. 

•  3  Cli.  D.,  359 ;  36  L.  T.,  635 ;   11  N.  C,  162. 
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Beresford  for  the  defendant.  This  was  a  mere- 
allowance  from  her  husband,  and  waa  not  what  a 
Court  of  Equity  regarded  as  a  separate  estate. 
Moreover,  the  law  not  being  altered,  the  fund 
only  was  chargeable,  not  the  lady  personally, 
and  leave  had  not  been  obtained  for  the  married 
woman  to  be  sued  alone.  In  Equity  the  husband 
or  trustee  was  always  a  party.  [The  Court,. 
as  to  this  point,  observed  that  Order  XVI.,. 
Eule  8,  provided  that  a  married  woman  can  bo 
sued  if  the  Court  or  a  Judge  shall  allow  it.  But 
here  there  was  no  such  leave.] 

Blackburn,  J.,  said  that  it  might  be  very 
material  tliat  the  husband  or  the  trustee  should 
be  made  a  party  to  the  suit.  The  husband  could 
state  the  nature  and  reason  of  the  allowance, 
and  show  good  groimds  why  it  should  not  be 
charged ;  or  the  trustee  might  show  the  naturo 
of  the  fund  which  constituted  the  separate* 
estate.  It  was  an  insuperable  bar  to  this  suit 
that  the  husband  was  not  a  party  to  it.  There- 
appeared  to  be  no  case  in  a  Court  of  Equity  any 
more  than  in  a  Court  of  Common  Law  of  a 
married  lady  sued  separately  without  her  hus- 
band or  trustee.  There  would  be  extreme* 
injustice  in  making  a  charge  upon  the  allow- 
ance in  the  absence  of  the  husband,  who  might 
show  good  reason  for  not  charging  the  allow- 
ance with  bygone  debts.  At  present  no  judg- 
ment could  be  given  on  the  claim,  and  the 
action  must  be  amended  by  bringing  in  the 
husband. 

Lush,  J.,  concurred.* 

♦  Times ^  Monday,  May  1 5th ,  1 8  7  G . 
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Rule  9. 

{Action  by  one  of  numerous  Parties  having  the 

sainc  intercut,) 


\ 


Queen's  Bench  divisiox. 

(Before  Blackburx,  Quain  and  Field,  JJ.) 
February  23rd,  1876. 


DE   hart   V.    STEPHENSON. 

This  was  an  action  by  one  of  several  joint  Order  XVL, 

owners  of  a  steamship,  "on  behalf  of  himself  ^"J^^^X''"'' 
and   numerpus  other  parties  having  the  same  brought  by 
interest,"  against  the  charterers.     The  names  J^^^^*^,^"^).^ 
of  all  the  parties  on  behalf  of  whom  the  plaintiff*'/'*.*^*/' 
sued    had    been  disclosed    under  a  Master's  charterers. 
order ;  and  the  defendants  afterwards  applied 
at  chambers,  calling  on  the  plaintiff  to  show 
cause  why  the  said  parties  should  not  be  added 
as  plaintiffs.    Denman,  J.,  referred  the  matter 
to  the  Court,  in  order  to  obtain  a  construction 
of  Order  XVI.,  Rule   9,   with  regard  to  the 
meaning  of  "  parties  having  the  same  interest," 
and  a  decision  as  to  the  extent  to  which  that 
nule  is  oompidsory. 

Shield y  for  the  defendants,  in  support  of  the 
application. — This  action  was  brought  by  the 
plaintiff  under  Order  XVI.,  Rule  9.  The  plain- 
tiff assumes  that  the  interest  of  the  owner  of 
one-sixty-fourth  part  of  the  vessel  is  the  same 
as  that  of  the  owners  of  the  other  sixty-tlu'ee 
parts.  By  the  course  the  owners  have  adopted 
we  are  restricted  to  look  to  one  of  them  for  our 
costs  if  we  are  successful.     The  owners  thus 
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may  put  up  a  man  of  straw  to  fight  their  battle 
for  them.  [Quain,  J. — Tour  appKcation  would 
bring  back  the  worst  abuse  of  the  old  procedure. 
The  last  case  I  remember  of  the  kind  waa  one 
in  which  a  special  pleader  pleaded  in  abatement, 
and  forty  plaintiffs  were  joined.  He  then  pleaded 
that  the  plaintifis  fonned  an  illegal  association, 
and  had  no  right  to  sue.]  But  the  Court  has 
power  to  add  plaintiffs,  although  the  power  of 
pleading  in  abatement  is  taken  away.  [Black- 
BDRNy  J.— Not  unless  you  can  show  good  cause 
for  it.  Here  you  have  not  done  so ;  you  have 
all  your  rights  against  the  one  owner,  and  woidd 
have  no  further  rights  against  all  of  them 
together.]  If  the  co-owners  are  not  to  be  joined 
ae  plaintiffs,  they  ought  in  some  way  or  other 
to  be  made  subject  to  the  consequences  of  the 
litigation.  The  Court  of  Chancery  limits  the 
practice,  and  analogous  limitations  should  be 
placed  upon  it  here. 

Cromptony  for  the  plaintiff,  was  not  called 
upon. 

Blackbubk,  J. — There  can  be  no  doubt  that 
Bule  9  of  Order  XVI.  was  intended  to  meet 
precisely  such  a  case  as  the  present.  Additional 
parties  can  be  introduced  either  as  plaintifla  or 
defendants  under  Eule  13;  but  not  unless 
satisfactory  reasons  are  given.  No  such  reasons 
have  been  given  here,  and  therefore  Bule  13 
does  not  apply.  Ton  may  have  some  ground 
for  applying  for  security  for  costs,  but  the  pre- 
sent application  must  be  refused  with  costs. 

Quain  and  Field,  JJ.  concurred.* 

♦  1  Q.B.D.,  313 ;  46  L.  J.  (Q.B.),  575  ;  24  L.E.,  367. 
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Chaxcert  Division. 

(Before  Sir  Charles  Hall,  V.C.) 
January  IZth,  1876. 

(1)  COOPER  V,  BLISSETT. 

This  was  an  action  by  a  creditor  against  an 
administratrix  and  heiress-at-law  of  an  intestate 
for  the  administration  of  the  real  and  personal 
estate.  The  creditor  did  not  in  his  writ  of  sum- 
mons sue  on  behalf  of  himself  "  and  all  other 
the  creditors,"  but  indorsed  his  writ  according 
to  the  first  form  of  the  general  indorsements  in 
Appendix  (A),  Part  2,  S.  1,  with  a  claim  "as 
a  creditor  "  simply.  Minutes  of  the  usual  order 
embracing  an  inquiry  as  to  debts  generally  had 
been  agreed  upon. 

Grosvenar  WoodSy  for  the  plaintiff. — ^Under 
the  old  practice  a  creditor  sued  for  administra- 
tion of  the  real  and  personal  estate  of  his  debtor 
"on  behalf  of  himself  and  all  other  the  credi- 
tors ;  **  and  where  he  has  purported  to  sue  on 
his  own  behalf  alone  the  bill  has  been  taken  as 
a  bill  on  behalf  of  all  the  creditors.  Woods  v. 
Sowerby.*  This  was  apparently  no  longer  the 
practice;  butif  the  Court  considered  that  under 
the  new  practice  a  creditor  should  indorse  his 
writ  with  a  claim  on  behalf  of  all  the  creditors, 
he  asked  for  leave  to  amend  accordingly. 

Seeley  for  the  defendant. 

Hall,  Y.C,  said  that  the  point  had  ceased  to 
be  considered  important  even  under  the  old 
practice.  The  late  Lord  Justice  Giffard,  when 
Vioe-Chanoellor,  saidf  that  this  was  an  objection 

»  14  W.R.,  9. 

t  rrooldridge  v.  JTm-w,  L.  E.,  6  Eq.,  411,  414. 


Form  of  the 
wHt  of 
tummons  in 
an  adminis' 
tration  action 
by  a  creditor. 
Addition  of 
the  words 
"  on  behalf  of 
himself  and 
all  other  the 
creditors,*^ 


liiJ 


284   SUPREME  COURT  OF  JUDICATURE  ACT,  1875. 

which  he  should  not,  in  any  case,  allow  to  pre- 
vail. The  usual  decree  comprised  an  account 
of  what  was  due  to  the  plaintiff ''  and  all  other 
the  creditors  of  A.  B.  deceased,"  and  it  thus 
appeared  on  the  face  of  the  decree  that  thejaetion 
was  for  the  benefit  of  all  the  creditors.  It  was 
therefore  unnecessary  for  the  plaintiff  to  sue  in 
terms  on  their  behalf.* 


Chancery  Division. 

(Before  Sir  Georob  Jbssbl,  M.R.) 
Janmry  29M,  1876. 

(2)    WORRAKER  V.  PRYER. 

This  was  an  action  by  a  creditor  against  Jane 
Pryer,  the  executrix  and  devisee  in  trust  of  the 
real  estate  of  Ambrose  Pryer,  deceased,  for  the 
administration  of  his  real  and  personal  estate. 
The  testator  had  not  devised  his  real  estate  in 
trust  for  sale.  The  creditor  did  not,  in  his  writ 
of  summons,  sue  on  behalf  of  himself  "  and  all 
other  the  creditors,"  but  indorsed  his  writ 
according  to  the  first  form  of  the  general  in- 
dorsements in  Appendix  (A),  Part  II.,  S.  1, 
with  a  claim  "  as  a  creditor,"  simply. 

JSreritty  for  the  plaintiff,  referred  to  the  form 
of  indorsement  given  in  Appendix  A,  Part  II,, 
S.  1,  No.  1.  Prom  the  form  it  did  not  appear 
to  be  necessary  for  a  creditor  to  sue  "  on  behalf 
of  all  other  the  creditors."  [Jessel,  M.R. — 
That  only  relates  to  the  indorsement,  which 
would  in  this  respect  have  been  just  the  same 

♦  1  Ch.  D.  691, 45  L.  J.  (Ch.),  272  ;  24  W.  R.,  235.    See 
Daniers  Chancery  Practice,  208  and  Form  2,225, 
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finder  the  old  practice.  You  need  not  express 
in  the  indorsement  of  claim,  any  more  than  you 
need  formerly  have  expressed  in  the  prayer,  on 
behalf  of  whom  you  sue.]  The  point  has  been 
recently  decided  by  Vice-Chancellor  Hall,  in 
Cooper  V.  Blmett*  in  favour  of  the  form  which' 
has  been  adopted  in  this  case.  His  lordship 
seems  to  have  considered  that  Wooldridge  v. 
Iforrisf  shows  that  the  practice  of  suing  on  behalf 
of  all  the  creditors  was  no  longer  necessary  even 
in  the  Court  of  Chancery.  It  may  be  observed, 
however,  that  that  view  is  not  in  accordance 
with  the  previous  case  of  Pomford  v.  Hartley Jl 
See,  also.  Woods  v.  Sowerby,^ 

Chubb  for  the  defendants. 

Jessel,  3f.Il. — ^The  original  rule  of  the  Court 
of  Chancery  with  regard  to  these  representative 
suits  was  this : — The  Court  required  every  person 
interested  to  be  a  party ;  but  when  it  was  im- 
possible to  bring  all  such  persons  before  the 
Court  by  reason  of  their  number,  the  Court 
allowed  one  to  sue  on  behalf  of  the  rest,  and 
this  applied  to  creditors*  suits.  But  a  creditor 
was  not  allowed  to  come  in  under  the  decree 
without  contributing  his  share  to  the  costs  of 
the  suit.  By  section  42  of  the  Statute  15  &  16 
Vict.,  o.  86,  a  defendant  was  prohibited  from 
objecting  for  want  of  parties  in  certain  cases. 
But  those  cases  did  not  include  creditors'  suits ; 
with  respect  to  them  distinct  provision  was 
made  by  section  45,  which  enabled  a  creditor 


•  Reported  tupra^  p.  283. 
t  L.K.,  6  Bq.,  411. 
J  2  J.  &  H.;  736. 
§  14  W.R.,  0. 
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to  obtain  an  administration  order  as  to  the 
personal  estate,  and  by  section  47,  which  en- 
abled him  to  obtain  an  adnxiniBtration  order 
as  to  the  real  estate,  but  only  where  the  whole 
of  such  real  estate  was  by  devise  vested  in 
trustees  for  sale,  empowered  to  give  receipts. 
But  the  old  practice  still  applied  where  the 
real  estate  was  not  devised  in  tmst  for  sale. 
Vioe-Chancellor  Giffard,  in  Wboldridge  v. 
Norris*^  where  objection  was  raised  to  a  credi- 
tor's suit  not  expressed  to  be  brought  on  behalf 
of  all  the  creditors,  overruled  it  on  the  ground 
that  an  express  trust  had  been  created  for  the 
benefit  of  the  creditors  suing.  He  did  say 
generally,  it  is  true,  that  he  would  not  have 
allowed  the  objection  to  prevail,  but  that 
he  would  have  given  leave  to  amend.  In 
Pomford  v.  Sartlei/f  the  demurrer  was  allowed 
on  the  express  ground  that  the  suit  was  not 
brought  on  behalf  of  all  the  creditors,  although 
the  plaintiff  sought  a  decree  for  the  administra- 
tion of  the  real  estate.  Therefore  I  am  satis- 
fied that  Vice-Chancellor  Giffard  did  not 
intend  to  lay  down  anything  contrary  to  the 
old  practice.  Then  we  come  to  Cooper  v.  jB/w- 
.sy?^/,Jjust  decided  by  Vioe-Chancellor  Hall, 
before  whom  Pomford  v.  Hartley  does  not  appear 
to  have  been  cited.  Undoubtedly  his  is  a  view 
in  accordance  with  good  sense.  But  I  can 
find  nothing  in  the  new  Bules  to  change  the 
old  practice,  which  is  to  prevail  when  it  is  not 
expressly  altered.    Order  XVL,  Eule  9,  ex- 

♦  TJhi  Bupra.  f  Ubi  iupra. 

X  Reported  supra. 
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pressly  recognises  the  practice  of  the  Court  of 
Chancery  in  representative  suits  ;  and  Eule  11 
of  the  same  Order  makes  section  42  of  the 
15  &  16  Vict.,  c.  86,  generally  applicable.  So 
that  the  intention  dearly  is  to  perpetuate  the 
practice  of  the  Court  of  Chancery.  Accordingly, 
I  think  that  the  writ  should  be  amended  by 
making  the  plaintiff  sue  on  behalf  of  himself 
''and  all  other  the  creditors."* 


Chancery  Division. 

(Before  Sir  Geoboe  Jessbl,  M.B.) 
February  I2th,  1876, 

(3)  Eyre  v.  Cox. 

This  was  an  action  by  a  creditor  for  the  ad- 
ministration of  real  and  personal  estate. 

Bevir  applied  to  the  CouFt  for  leave  to 
amend  the  writ  of  summons. 

Jessel,  M.B. — Where  it  appears  on  the 
statement  of  claim  that  the  plaintiif  is  suing  on 
behalf  of  himself  "  and  all  other  the  creditors," 
it  is  not  necessary  to  amend  the  writ  by  the 
insertion  of  these  words. 

The  writ,  however,  as  well  as  the  statement 
of  claim  ought  to  be  intituled,  according  to 
the  forms  of  statement  in  Appendix  (C),t  "  In 
the  matter  of  the  estate  of  A.  B.,  deceased ;" 
for  the  object  of  that  heading  was  that  the 
register  should  show  what  estates  were  affected 
by  actions  for  administration.! 


♦  2Ch.  D.,  109;   45  L.  J.   (Ch.),  273;   24  W.  R.,  209. 
See  Daniers  Chancery  Practice,  p.  20S  and  Form  2,225. 
t  Forms  2,  3  &  4. 
X  24  W.  R.,  317.    See  Woodi  v.  Sowerby,  14  W.  R.,  9. 
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Chancery  Division. 

(Before  Sir  Richard  Malins,  V.C.) 
March  3Ut,  1876. 

Adcock  r.  Peters. 

This  was  a  creditor's  action  for  the  adminis- 
tration of  the  real  and  personal  estate  of  Ebe- 
nezer  Peters. 

Procter^  for  the  plaintiff,  submitted  to  the 
Court  the  question  whether  the  plaintiff  ought 
not  to  sue  "  on  behalf  of  himself  and  all  other 
the  creditors."*  The  Master  of  the  Bolls,  in 
Worraher  v.  Prf/er,f  held  that  the  writ  of  sum- 
mons ought  to  be  so  headed ;  but  in  Cooper  v. 
BlmdtX  Vice-ChaneellorHall  took  the  opposite 
view. 

W.  E.  Cole  for  the  defendant. 

Malins,  V.C,  took  the  same  view  as  the 
Master  of  the  Rolls  in  Worraker  v.  Pryer ;  and 
directed  the  writ  of  summons  to  be  amended 
by  adding  the  words  "  on  behalf  of  himself 
and  all  other  the  creditors."  § 


Eule  10. 
[Statement  of  the  names  of  Co-partners.) 

See  the  case  of  Pollock  v.  Campbell 
Brothers,  reported  under  Order  H.,  [Rule  6, 
supra,  p.  191 ;  and  the  case  of  Pike  v.  Frank 
Keene  and  Byne,  reported  under  Order  XV., 
Rules  1  and  2,  sttpray  p.  262. 

•  See  Daniel's  Forms,  No.  2,225. 
t  Keported  tupra,  p.  284. 
X  Reported  supra,  p.  283. 
^  \V.  N ,  1876,  p.  139. 
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BULE   12. 

{The  Probate  Rules y  as  to  parties^  shall  remain 

in  force.) 


Probate,  Divorce,  and  Admiralty  Drvisiox* 

Probate. 

Before  Sir  Jambs  HASofEX,  J.,  President. 

Kennawat  1?.  Kennaway. 

The  plaintiff,  as  exeoutor  of  Mark  Eenna- 
way,  solicitor,  of  Exeter,  propounded  the  will 
of  the  deceased.  The  will  dealt  with  both 
realty  and  personalty,  and  the  Rev.  W.  B. 
Kennaway,  as  the  sole  next  of  kin,  had  been 
made  defendant.  Certain  alterations  made  by 
the  testator  in  his  will  involved  a  complete 
change  in  the  disposition  of  the  reversionary 
interest  in  the  real  estate  and  in  the  residuary 
real  and  personal  estate,  and  the  plaintiff  had 
been  advised  that  the  devisees  and  other  persons 
affected  by  the  alterations,  some  of  whom  were 
out  of  the  jurisdiction,  should  be  dted  to  see 
proceedings. 

C.  A.  Middleton,  for  the  plaintiff.  We  do 
not  want  all  the  devisees  to  be  made  defendants, 
and  we  wish  to  avoid  the  effect  of  the  Rules  as 
to  service  of  parties  out  of  the  jurisdiction. 
The  only  Rules  bearing  on  the  subject  are 
Order  XVI.,  Rules  12  and  13.  By  Rule 
12  the  existing  Rules  as  to  parties  in  Pro- 
bate actions  are  to  "  continue  to  be  in  force.'^ 
The  presence  of  these  persons  is  not ''  necessary 
in  order  to  enable  the  Court  effectually  and 
completely  to  adjudicate  upon  and  settie  all 
the  questions  involved  in  the  addon,''  but  it  is 

merely  necessary  that  they  should  be  notifiud 

19 


The  practice 
under  s.  Gi  of 
the  Probate 
Jiet,  1867 
(20  &  21  Vic, 
c-  77),  of 
citing  the 
heir-at»laic] 
deviseeSf  and 
others  hacint/ 
intereit  in 
real  estate f  to 
see  proceedings 
iSy  hy  virtue 
of  Order 
XVI,, 

Rule  I2,8tilt 
inforcey 
notwithstand- 
ing the  provi- 
sions of 
Order  XVI., 
Jtule  13,  as  to 
adding  parties. 
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as  to  the  proceedings,  and  therefore  it  is  not 
requisite  to  add  them  as  parties  under  Order  ' 
XVI.,  Eule  1 3.  The  practice  of  citing  the  heir- 
at-law,  devisees  and  other  parties  interested  in 
real  estate  to  see  proceedings  is  founded  on 
s.  61  of  the  Probate  Aot,  1857  (20  and  21 
Vict.  0.  77),  (for  there  was  no  original  jurisdic- 
tion in  the  matter),  and  there  is  nothing  in  the  | 
Supreme  Court  of  Judicature  Acts  to  repeal 
that  statutory  provision. 

Cur,  aih.  vulL 
March  21. — ^Hannex,  J. — The  question  arises 
whether  the  proper  mode  of  bringing  the  devi- 
sees whose  interests  are  affected  before  the  Court 
is  to  cite  them  to  see  proceedings,  or  whether 
the  plaintiff  should  proceed  by  writ  of  summons. 
The  question  turns  on  the  construction  to  be 
put  upon  Order  XVI.,  Kules  12  and  13.  The 
effect  of  Bule  12  is  that  it  remains,  as  before, 
unnecessary  that  the  persons  now  sought  to  be 
cited  should  be  made  plaintiffs  or  defendants  in 
the  suit.  But  by  the  practice  of  the  Probate 
Court,  continued  from  the  Prerogative  Court, 
an  exeoutor  in  the  position  of  the  present  plain- 
tiff had  the  power  of  citing  persons  interested 
in  the  litigation  as  next  of  kin  or  legatees  to 
see  proceedings,  and,  by  the  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  61,  a  similar  power  was  I 

given  of  citing  ^'  the  heir-at-law,  devisees,  and 
other  persons  having  or  pretending  interest  in 
the  real  estate  affected  by  the  wilL"  This  did 
not  make  the  persons  cited  parties  to  the  suit, 
either  As  plaintifiGs  or  defendants,  but  it  gave 
them  the  opportunity  of  appearing  and  taking 
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part  in  the  prooeedings  on  tho  side  of  the  plain- 
tiff or  the  def  endanty  as  their  interests  might 
incline  them,  or  they  might  abstain  from  appear- 
higy  and  allow  the  suit  to  be  determined  in  their 
alMsence.  This  practice  remains  in  force  unless  it 
has  been  alteredbj^some  portion  of  the  Supreme 
Court  of  Judicature  Acts  or  Bules.  The  only 
provision  which  can  be  supposed  to  effect  such 
an  alteration  is  that  in  Order  XYL^  Bule  13,  by 
whinh  it  is  enacted  that  *^  the  Court  or  a  Judge 
may,  at  any  stage  of  the  proceedings,  .  .  .  order 
that  the  name  or  names  of  any  party  or  parties, 
whether  plaintiffs  or  defendants,  who  ought  to 
have  been  joined,  or  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the 
Court  effectually  and  completely  to  adjudicate 
upon  and  settle  all  the  questions  involved  in  the 
action,  be  added."  The  object  of  this  provi- 
sion was  to  give  to  the  High  Court  the  power 
which  the  amalgamated  Courts,  or  some  of  them, 
did  not  before  possess,  of  bringing  before  it,  as 
plaintiffs  or  defendahts,  persons  whose  presence 
was  necessary  in  order  to  do  complete  justice  ; 
but  this  is  in  no  way  inconsistent  with  the 
continued  exercise  of  the  power  which  parties 
in  the  Probate  Court  (subject  to  the  Eules  of 
Court)  possessed,  of  citing  parties,  whom  it  was 
dflored  to  bind,  to  see  proceedings,  not  in  the 
character  of  plaintiffs  or  defendants,  but  simply 
as  "parties  cited,"  or  "interveners,"  if  they 
thought  fit  to  become  so.  It  appears  to  me 
therefore,  that  the  power  given  by  Order  XVI., 
Rule  13,  is  in  addition  to,  and  not  in  substi- 
tution for,  the  practice  which  has  hitherto  pre- 
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vailed  with  regard  to  the  citing  of  parties 
interested  to  see  proceedings,  and  that  that 
practice  must  continue  in  all  respects  as  befoie. 
I  give  leave  to  the  plaintiff  to  cite  the  several 
persons  named  as  prayed  * 

Bulb  13. 

{No  action  shall  be  defeated  by  reason  of  the  mii^ 
joinder  of  Parties.  Poteer  of  the  Court  or  a 
Judge  to  add  or  strike  out  names  of  Parties.) 

Chakcert  Division. 

(Before  Sir  Qborqb  Jessbl,  M.R.) 
February  Itt,  1876. 

Appleton    f.    THE    Chapel   Town    Paper 

Company. 

jA^SJi-  The  Bill  in  this  case  was  filed  by  the  oceu- 
torto/two  piers  of  two  distinct  bleaohworks  situated  on  a 
workf  iitmted  stream  near  Bolton,  to  restrain  the  defendants 
ofione  ttrtam  ^j^q  ^^erc  the  owncrs  of  a  paper  ttiiII  higher  up 
ptn-iy  be  joined  the  stream,  frompoUuting  it.  An  objection  was 
ae  piaintifs     tg^en  on  the  score  of  misjoinder,  that  the  plain- 

%n  one  Chan'     ,.«.,,  i     •   li  V-    i         j  ,         ,i 

eery  suit        tir»  had  several  ngnts  and  interests,  and  ought 

Z^&ion  to  have  filed  separate  bills. 

to  rettrain  Charles  Russell,  Q'Cf  Ince,  Q-C,  and  Bomer, 

\t,^miii   for  the  plaintifife,  argued  that  the  phiintiffshaving 

higher  up  on   q^  common  interest  might  well  join,  and  the 

/rom /wZ/M^tM^  objection  was  not  sustainable  after  15  &  1& 

^^'  Vict.  c.  86,  s.  49 ;  for,  if  either  of  the  defendants 

failed  in  establishing  his  case,  the  Court  could 

modify   its   decree   accordingly.     Pollock  v. 

Lester^X  Umfreville  v.  Johnson.  § 

•IP.D.,148;  45L.J.  (P.  D.&A.),86;  34L.T.,8W; 
24  W.  B.,  686. 
t  See  also  Sarry  t.  Dw^y,  24  W.  B.,  615. 
;  11  Ha.,  274.  {  L.  B.,  10  Ch.,  680. 
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Pope,  Q.C.,  and  C.  H.  Turner,  for  the  defen- 
dants. 

JsssELy  M.E.,  said  there  was  no  pretence  for 
Baying  the  plaintiffs  had  a  common  interest,  as 
the  rights  and  remedies  of  each  were  distinct ; 
but|  it  appearing  that  the  objection  was  not 
taken  by  the  answer^  he  would  hear  the  cause 
by  consent^  as  if  two  Bills  had  been  filed."* 


Common  Fleas  Division* 

Befoze  Lord  CousBiDOEy  C.  J.,  &  Archibald  &  Lxndlet,  J  J, 

February  26^A,  1876. 

Edwards  v.  Lowther. 

T!bis  was  an  action  of  libel  against  the  pub-  The  perxom, 
liaher  of  a  newspaper.    The  plaintiff,  after  issue  «^  «y- 
joined,  took  out  a  summons  before  a  Master  to  Order  XVL, 
have  the  name  of  Matthew  Green,  the  proprietor,  Zm  joined  a$ 
added  as  a  defendant.      The  summons  was  <^>«<^«»»<» 
dismissed  on  the  ground  that  the    addition  meneemmt 
of  Green  was  not  necessary.    On  appeal  to^/'^'''^*^''» 
Denman,  J.,  his  lordship  referred  the  matter  stage  in  the 
to  the  Court,  without  expressing  any  opinion  on^^^^^JJ^*' 

the  case.  under  Rule  13 

Before  action  it  was  (as  alleged  by  the  plain-  i,  defendants' 
tiff)  impossible  to  find  out  the  name  of  the  «^fj**f?^^fj. 

'    .  . ^  J  ,T_         ..  j«      1  oftheplamtif, 

proprietor,  and  the  action  was  accordingly  com- 
menced against  the  publisher,  whose  name 
appeared  at  the  end  of  the  newspaper,  and  in- 
terrogatories were  delivered  with  the  statement 
of  daim.  The  answer  to  these  was  not  satis- 
factory, and  further  answers  were  obtained 
which  disclosed  that  Matthew  Green  was  the 


•  46  L.  J.  (Ch.),  276. 
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sole  proprietor.  No  notice  of  trial  had  been 
given.  The  application  was  made  under  Order 
XVI.,  Eule  18. 

Macleodf.tar  the  plaintiff,  in  support  of  the 
application. 

A.  L.  Smithy  for  the  defendant.  Although 
Green  might  originally  have  been  joined,  yet 
he  was  not  brought  within  the  words  of  Rule 
13  of  Order  XVI., "  ought  to  have  been  joined," 
i.e.y  for  the  purpose  of  the  action,  which  was 
to  try  an  issue  between  the  plaintiff  and  the 
present  defendant.  Was  not  Gbeen's  presence 
necessary  to  determine  this  question?  in  case 
of  trespass  by  B.  and  C.  against  A.,  ii  the 
action  was  originally  commenced  by  A.  against 
B.,  0.  could  not  afterwards  be  joined.  Order 
XVI.,  Bule  17,  provided  for  such  an  application 
as  this  by  a  defendant,  but  not  by  a  plaintiff. 
The  present  application  was  really  for  the  pur- 
pose of  damages,  not  for  the  purposes  of  the 
action. 

Per  Curiam. — The  Court  must  not  give  to 
the  Bules  of  Court  a  pleader's  interpretation, 
but  must  be  guided  by  their  general  spirit. 
Although  the  question  between  the  plaintiff  and 
Qreen  may  not  be  the  question  in  the  action, 
still  it  is  "  a  question  involved  in  the  action.'^ 
Eule  3  is  part  of  the  same  Order,  and  must, 
therefore,  be  read  together  with  Eule  13,  which 
will  then  clearly  mean  one  who  ought  to  have 
been  joined  at  first,  i.^.,  for  the  purpose  of  con- 
venience and  of  doing  justice  in  the  action — 
therefore,  Green's  name  must  be  added.* 

♦  46  L.  J.  (C.P.),  417 ;  34  L.  T.,  255 ;  24  W.R.,  434. 
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Chancery  Division. 

(Before  Sir  Chables  Hall,  V.C.) 
June  2Sth,  1876. 

The  New  Westminster-Brewery  «?.  Hannah. 

The  old  Westminster  Brewery-  Company  had  irhere  a  right 
transferred  aU  its  "  property,  estates,  and  effects,  'IfJ^  b^' 
with  the  appurtenances,"  including  a  mortgage  «  d^d  of 

trsfuf&y  of 

"with  the  benefit  of  all  securities'*  for  the  property,  the 
amount  due,  to  the  present  plaintiffs,  the  new  l*^^{^y^  ^j^ 
company,  and  had  been  wound  up.  tratisferor 

At  the  date  of  the  transfer  the  old  company  ^//^[fj*;:^*-^- 
claimed  a  right  of  action  for  breach  of  trust  in  pose  of  en- 
respect  of  this  mortgage  against  the  defendants,  ^ight  of 
the  representatives  of  Hannah,  one  of  its  direc-  ^t^^^^- 
tors,  who  had  died. 

Cooksofiy  Q.(7.,  and  Whilehorne,  for  the  plain- 
tiffs, contended  that  the  right  of  action  passed 
to  the  plaintiffs,  the  new  company,  under  the 
deed  of  transfer,  but,  if  not,  the  plaintiffs  could 
join  the  old  company  as  co-plaintiffs  under 
Order  XVI.,  Eule  13. 

Dickinson^  Q.C.j  and  Sorton  Smith,  for  the 
defendants,  were  not  called  upon. 

Hall,  Y.C,  held  that  the  right  of  action  did 
not  pass  to  the  plaintiff,  and  that,  as  they 
themselveB  bad  no  right  of  action,  they  could 
not  join  the  old  company  as  co-plaintiffs  under 
Order  XVI.,  Rule  13.* 


•  W.  N.,  1876.  p.  216;  24  W.  R.,  899.     Affirmed  on 
appeal,  W.  N.,  1877,  p.  36. 
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Chancery  Division. 

(Before  Sir  Bichabd  Halins,  Y.G.) 

MarchlOth^We. 

VaLIANCB  V.  THE  BIRMINGHAM  AND  MiDLAND 

Land  and  Investment  Corporation. 

rnterc  the  This  was  an  action  to  have  the  sale  of  certain 

^"li^f:  ref*"  building  land  of  the  plaintiflf  by  the  defendant 
tirain  a  cor-  Fallows,  who  was  mortgagee,  declared  void,  and 
cmnpMinffa*^  ^ Or  an  account,  and  to  restrain  the  defendants 
^MrrAaw  of  tJ^e  Birmingham  and  Midland  Land  and  Invest- 
was  added,    '  ment  Corporation,  who  had  agreed  to  purchase 

xri  %^l  *^^®  ^^^^  ^^  Fallows,  from  completing  the 
13,  on  his  oicn  purchase. 

TS^^nt"'  ^^  another  suit  of  Cannot  v.  Falloics,  to  which 
to  another  the  plaintiff  in  this  action  had  been  added  as  a 
which  an  order  party  ou  his  own  application,  an  order  had  been 
was  made,  by  made  bv  conscut  that  the  Birmingham  and 
Z^^  Midland  Land  and  Investment  Corpomtion 
fS'ir-  ^ovli  oomplete  the  purcha^  of  the  land  and 
name  of  the  pay  the  purchasc-mouey  to  Fallows,  on  his 
7cas^»truekout  imdeitaking  to  deal  with  it  as  the  Court  should 
««<fer  <Af  <afw<?  direct,  and  without  prejudice  to  any  of  the 

Utile.  a$  defen-  m  •         •        ii*ii  i       j* 

danti  in  the    qncstious  mvolvcd  in  the  present  action. 
former  action ;     Bobifisofi,   Q.C.   (TT.  P.   Bcale  with  him), 
ration  were      moved  OU  behalf  of  the  defendant  corporation 
refused  costs,    foj,  ^  ^j^^r  uudcr  Order  XVI.,  Rule  13,  that 

Ofi  account  of  .-ii  i  • 

fhe  lateness  of  they  might  be  struck  out  as  defendants  m  this 

mnt7£!^'  fi^o^  ^^  *^«^t  ^^^  plaintiffs  might  be  ordered 

struck  out.      to  pay  to  the  defendant  corporation  their  costs 

of  this  action.    The  plaintiff  was  a  party  to  a 

consent  order  in  another  suit,  which  estopped 

him  from  suing  the  defendant  corporation. 


I 
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Gbimey  Q.C.,  and  Northmare  Lawroicej  for  the 
plaiiitiff  YaUanoe,  contended  that,  inasmuch  as 
the  defendants  had  -put  in  their  statement  of 
defence  and  issue  had  been  joined,  this  applica* 
tion  was  too  late,  and  the  Court  could  not  now 
make  the  order. 

Rigby^  for  Fallows,  said  that  the  proceedings 
of  the  plaintiff  had  been  vexatious. 

Bobinwfif  Q.C.,  in  reply,  urged  that  the 
putting  in  of  the  statement  of  defence  was  to 
show  the  uselessness  of  the  suit.  Order  X  YI., 
Bule  14,  showed  that  the  application  may  be 
made  at  any  time  before  trial. 

Majlins,  Y.C. — So  far  as  I  am  aware,  this  is 
the  first  application  which  has  been  made  before 
me  under  Order  XYI.,  Bule  13,  to  strike  out  a 
defendant  from  an  action.  I  regard  the  power 
thereby  given  to  the  Court  as  very  valuable, 
and  as  one  which  may  frequently  be  exercised 
with  advantage.  This  action  and  that  of 
Cannot  v.  Fallows  relate  to  the  same  subject- 
matter. 

Yallance  has  bound  himself  by  his  consent  to 
the  payment  of  the  purchase-money  to  Fallows, 
and  not  to  dispute  the  sale ;  how  can  he  now 
carry  on  a  suit  to  dispute  its  validity  and  re- 
strain its  completion  P  This  litigation  can  have 
no  result  as  against  the  defendant  corporation, 
and  the  sooner  it  is  put  an  end  to  the  better. 
Under  Order  XYI.,  Bule  13,  the  Court  has 
power  to  add  or  strike  out  parties ;  I  exercised 
the  first  power  in  the  case  of  Cannot  v.  Ibllot(^s 
in  favour  of  the  present  plaintiff;  I  am  now 
asked  to  exercise  the  second  power.     Before 


-m       I 
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the  Supreme  Court  of  Judicature  Acts  came 
into  operation,  it  often  turned  out  at  the  hear* 
ing  that  defendants  had  been  vexatiously 
brought  or  kept  before  the  t7ourt.  The  Legis- 
lature  has  now  expreaalj  remedied  this  griev- 
ance. If  I  find,  as  in  this  case,  that  persons 
have  been  vexatiously  made  or  retained  as 
parties,  I  shall  gladly  exercise  this  power.  I 
am  clearly  of  opinion  that,  as  soon  as  it  is 
ascertained  that  the  suit  is  hopeless  as  against 
any  defendant,  it  becomes  the  duty  of  the 
Court  to  strike  him  out  at  the  earliest  possible 
stage  of  the  proceedings.  But  the  consent 
order  was  made  three  months  ago ;  the  defen- 
dant corporation  should  have  moved  to  be 
struck  out  immediately.  I  shall  make  the 
order  to  strike  out  the  name  of  the  defendant 
corporation,  but  without  costs,  I  hope  that 
this  case  will  establish  a  precedent.* 


Rule  14. 

{Application  at  ihe  Tn'al  to  addy  drike  outj  or 

substitute  a  Plaintiff  or  Defendant,) 


North-Eastern  Circuit,  Newcastle. 

Civil  Side. 

(Before  Mr.  Justicb  Lush  and  a  Common  Jary.) 
July  8M,  1876. 

Wardley  V.  Greagg. 
In  an  action         JFoddy,  Q*C.y  and  Greenhow,  were  for  the 
havewa/*^  plaintiff;  fferschelly  Q.C.^  was  for  the  defen- 

refuted  to  join  dant. 


•  2  Ch.  D.,  369 ;  24  W.  R.,454. 
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This  was  an  action,  bronght  by  an  old  lady 
of  67,  to  recover  £400  and  famitnre.  Prior  to 
1872  her  husband  was  a  fanner,  and  she,  by  a 
carefiil  and  thrifty  management  of  the  home- 
stead, had  saved  over  £400,  which  he  allowed 
her  to  regard  as  her  own.  Mr.  Wardley  then 
gave  np  the  fann,  and  having,  unfortunately, 
joined  his  eldest  son,  Joseph,  in  a  scavenging 
contract  with  the  Gateshead  Oorporation  which 
turned  out  unsuccessfully,  his  affairs  were 
liquidated  in  bankruptcy,  and  after  payment  of 
98.  in  the  poimd  to  his  creditors  he  still  retained 
the  £400  and  his  furniture.  His  health  having 
biled  him,  he  was  persuaded  by  his  eldest 
daughter,  who  was  married  to  the  defendant, 
an  engine-driver,  to  go  and  live  in  a  room  in 
their  house,  and,  accordingly,  his  furniture  and 
a  safe  containing  the  £400  were  conveyed  there. 
The  safe  was  kept  in  his  bedroom,  and 
every  night,  when  he  went  to  bed,  he  roUed  up 
his  trousers,  in  the  pocket  of  which  he  always 
kept  the  key  of  the  safe,  and  put  them  under 
his  pillow.  Every  Saturday  night  he  paid  his 
daughter  a  sovereign  for  the  board  and  lodging 
of  himself  and  wife  from  a  private  purse  he  had 
in  his  pocket.  One  night,  when  the  old  man 
was  on  his  death-bed,  the  plaintiff,  who  was 
in  bed  by  his  side,  heard  a  footstep,  and  saw  her 
daughter  snatch  the  trousers  £rom  under  his 
pillow,  while  the  defendant  stood  at  the  door 
with  a  lighted  candle.  The  plaintiff  did  her 
best  to  get  the  trousers  back  from  her  daughter, 
but  the  latter  twisted  her  arm  round  and 
called  out  to   her  children,  "Mother's  in    a 


the  trustee  in 
bankruptcy  of 
the  plaintiff* 8 
late  husband 
as  co-plaintiff 
on  application 
made  at  the 
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fit ;  throw  some  water  over  her/'  Unable  to  get 
back  tbe  trousers  or  the  key  of  the  safe,  the  plain- 
tiff rushed  down  stairs  into  the  yard,  screaming, 
*'Murder!"  and  "Eobbers!''  and,  in  the 
presence  of  a  neighbour  who  was  aroused  by 
her  shouts,  challenged  her  daughter  with  having 
taken  the  trousers.  Next  morning  she  would 
have  gone  down  to  the  police-station,  but  her 
husband  begged  her  not  to  disturb  his  dying 
moments,  and  assured  her  the  daughter  would 
give  up  the  key.  He  died  a  few  days  after, 
and  while  he  lay  dead  in  his  room  the  plaintiff 
saw  her  daughter  open  the  safe  and  take  out 
the  money,  which  consisted  of  seventy-seven  J£5 
notes  and  £20  in  gold.  Again  and  again  the 
plaintiff  asked  for  the  money,  but  the 
daughter  always  refused  to  give  it  up, 
and  at  last  tried  to  coax  her  into  investing  it 
in  a  building  society,  of  which  her  husband  was 
a  member,  in  redemption  of  a  mortgage  for  an 
advance  made  to  him,  but  the  plaintiff,  upon 
learning  from  the  secretary  that  she  could  not 
have  the  money  back  again  when  she  wanted  it, 
refused  to  consent  to  this.  Time  went  on,  and 
eventually,  having  been  very  badly  treated  by 
her  daughter,  who  revised  to  give  up  the  money 
or  even  the  furniture,  the  plaintiff  was  diiven 
to  the  workhouse.  It  was  admitted  she  was 
entitled  to  the  furniture,  and  that  the  old  man 
died  possessed  of  £350,  although  the  defendants 
denied  all  knowledge  of  its  whereabouts,  audit 
was  attempted  to  explain  away  the  plaintiff's 
stoiy  by  suggesting  that  she  was  given  to 
drinking. 
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The  jury,  without  leaving  the  box,  at  once 
found  a  verdict  for  the  plaintijBf  for  £350^  which, 
after  deducting  £42.  10s.  for  the  old  man's 
maintenance  before  his  death,  and  the  plaintiif  s 
board  since,  left  a  verdict  for  £307. 10s.  and 
the  fdmiture.  The  Judge  granted  execution  in 
14  days. 

In  the  course  of  the  case  Gaimford  Bruce 
applied  under  Order  XYI.,  Eule  13,  on  behalf 
of  the  trustee  in  bankruptcy,  to  be  allowed  to 
intervene,  on  the  ground  that  the  trustees  would 
be  entitled  to  the  fi:uit8  of  the  verdict. 

Lush,  J.,  thought  the  question  was  outside, 
and  not  ^^  involved  in  the  action,"  and  there- 
fore refused  to  allow  the  trustee  to  intervene ; 
but,  in  order  to  give  him  an  opportunity  of 
taking  the  qpinion  of  the  Court  above,  directed 
that  the  money  should  be  paid  into  court, 
and  the  opioion  of  the  Court  above  be  taken 
within  a  fortnight. 

Bruce  preferred  taking  the  opinion  of  the 
Judge  in  the  Bankruptcy  Court ;  and  it  was 
agreed  that  an  application  should  be  made  to, 
and  the  matter  be  decided  by,  him.* 


•  Jimtf  Thuwday,  July  13, 1876, 
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The  present  Yolome  completes  the  Beporte  of 
all  the  "Chamber  CaBe8"vhicb  Her  Kajeaty's 
Judges  have  alluwed  to  be  made  public.  As  the 
ground  on  which  the  Judges  have  decided  that 
no  more  Chamber  Caaes  shall  be  made  public,  is 
that  ihei  Chamber  Cases  already  published  form 
an  ample  eeries  of  precedents  of  Chamber  Fraotice, 
the  importance  of  acquiring  a  knowledge  of  these 
precedents  must  be  obvioue.  It  is  hoped  that  the 
full  mar^iual  notes  and  references,  and  the  copious 
Indice.H,  which  accompaoj  the  Cases,  will  prove  a 
means  of  facilitating  the  acquisition  of  this  know- 
ledge. 

The  remainder  of  the  Volume  comprises  "Court 
Cases''  decided  during  the  Hilary,  Easter  and 
Tricitj-  Sittings  of  the  Supreme  Court  of  Judi- 
cature in  the  present  year,  in  continuation  of  the 
"Court  Cases"  contained  in  the  first  Volume. 
That  a  work  like  the  present,  in  which  all  the 
new  Practice  Cases  ore  arranged  under  their 
appmpriate  Sections  and  Bules,  was  needed  by  the 
Profesfion,  appears  to  be  proved  by  the  steady 
deniaad  for  Uie  numbers  of  the  first  Volume. 


W.  T.  0. 


fi,  Crown  OfRce  Eow,  Temple, 
Ociohtr  '27th,  L876. 
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SECTION  22. 


I. 

This  was  an  action  on  a  bond  against  a  surety. 
The  declaration  was  delivered  on  26th  Oct.,  1875, 
and  a  statement  of  defence  was  after^'ards  de- 
liTered,  which  was  struck  out  by  the  Master,  who 
also  refused  defendant's  application  to  proceed 
under  the  Supreme  Court  of  Judicature  Acts. 
The  defendant's  affidavit  stated  that  he  had  a 
good  equitable  defence  to  the  action. 

Abchibald,  J. — ^Tou  do  not  say  what  your 
equitable  defence  is.  If  you  could  have  shown  a 
good  reason  for  the  reform,  I  would  have  made 
it ;  but  your  statement  of  defence  is  very  bald, 
and  your  affidavit  does  not  supplement  it. 

No  order.     Appeal  dismissed  with  costs.* 

This  was  an  ex  parte  application  for  leave  to 
proceed  under  the  Supreme  Court  of  Judicature 
Acts  in  order  to  deliver  a  counter  daim.  The 
action  was  commenced  under  the  old  system,  and 
the  declaration  was  for  goods  bargained  and  sold, 
the  plea  being  ''  never  indebted."     The  action  was 

•  Weekly  Notes,  February  5th,  1876  (Monday,  January 
24th) ;  SoiieUori  Journal,  lb,;  Law  Timee,  lb, 

VOL.  n.  1 
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rioHM,  iiiffj.  remitted  ftom  the  High  ConrttotlieCoiinty  Court  on, 
"^ir^r  ^'"'-  ^^^'  ^^^**  -Aa  application  waaaubsequently 

gaiiieri  au-i  made  to  the  Couoty  Court  Judge  for  leave  to 
Bold,  nini.  deliver  a  counter-claim,*  and  he  adjourned  the 

mtattd  befori  action  for  two  months  to  enable  the  defendant  to 
iSTs''"  7*  '  *PP'y  *"  *  Judge  of  the  High  Cohrt  for  leave 
Temitted'  ^  proceed  under  the  Supreme  Court  of  Judicature 

(d  tlu  Count!;  Acta.  It  was  stated  that  the  application  was 
Couri,  rtfiisrd    made  ex  part*  fcy  consent. 

{^'J'T-!"'"-''  Denhas,  J.— There  ie  no  proof  that  the  other 

side  consent  before  me ;  and  the  cause  has  now 
gone  OD  too  long  under  the  old  system  to  transfer 
it  to  the  new. 
No  order,  f 

SECTION  24. 
Subsection  (3). 

MaCDOITAU)  «r.  BODK. 

This  was  an  action  on  a  bill  of  exchange,  and 
the  defendant  now  appealed  from  Master  Hodg- 
son's order,  striking  out  the  counter-claim  which 
had  been  delivered.  J  The  statement  of  defence 
alleged  that  the  bill  had  never  been  indorsed  by 
Alexander,  the  drawee,  to  the  plaintiff,  or  if  it  had 
been  so  indorsed,  that  there  had  been  no  conaidera- 
tion  for  such  indorsement,  and  that  it  was  hold  by 
the  plaintiff  solely  as  trustee  for  Alexander.  The 
set-off  and  counter-claim  alleged  that  Alexander 
and  the  defendant  were  jointly  engaged  to  act  ibr 
;  a  company,  and  that  they  agreed  that  the  com- 
'  mission  which  they  should  receive  for  their  services 
was  to  be  equally  divided  between  them,  and  that 
Alexander  fraudulently  refused  to  account  for 
j  commission  he  had  received. 

Foard  for  the  plaintiff — That  Hacdonald  is  s 
trustee  for  Alexander  is  a  mere  allegation  ;  thej 
do  not  show  that  it  is  true.     This  is  not  a  claim 

•  See  Order  XIX.,  Eulo  3. 

t  Law  Tiiiai,  February  19tli,  1876  (Satnrdsy,  Febnuiy 
fith)  :  Solieitort'  Journal,  lb. ;    Tfttkly  Xotii,  Hsrch  ith, 

J  See  Ordor  XIX.,  Hu]e  3. 


1876). 


To  bring  in 
a  third  parly, 
dtfendanft 


a  third 

part!/,  «-fl* 
alloaed,  in 


f- 


party. 


DECIDED   AT  JlTDaES'  OHA^BEBS.  3 

within  the  action.    Theie  must  be  a  distinot  and  a  trmutfor 
specific  daim ;  and  here  there  is  no  distinct  claim.     ^^  ^^^^ 

KeUy  for  the  defendant. 

LraDLEY,  J. — ^Prom  Order  XVI.,  Exdes  17  and 
18,  it  would  appear  tiiat  to  bring  in  a  third  party, 
the  defendant's  claim  against  him  must  be  in  the 
action.  But  section  24,  subsection  (3),  of  the  Act 
of  1873,  giyes  a  wider  power.  Supposing  Alex- 
ander was  the  plaintin,  the  setoff  would  be 
certainly  good.  Then  they  allege  that  Alexander 
is  the  real  plaintiff.  As  they  raise  the  defence 
that  Macdonald  is  a  trustee  for  Alexander,  I  shall 
allow  them  to  set  up  this  counter-claim  and 
set-off. 

Order  of  Master  rescinded.   Costs  in  the  cause.* 


SuBSBonoN  (5). 

!• 

This  was  an  application  to  stay  proceedings  in  an 
action  on  two  solicitprs'  bills  of  costs.  The  writ  had 
been  issued  on  Oct.  21, 1875,  declaration  Oct.  30, 
statement  of  defence  Nov.  10,  reply  Nov.  27.  A 
summons  had  been  taken  out  now  in  the  Bolls  for  an 
order  to  tax,  and  it  was  asked  to  stay  proceedings  in 
the  action.  An  objection  wastaken  that  the  applica- 
tion had  been  delayed  toolong;  but,  on  the  defendant 
agreeing  to  withdraw  all  his  defence  except  as  to 
the  costs  being  taxed, 

LiKDLEY,  J.,  said  that  he  would  make  the  order, 
putting  the  plaintiff  in  the  same  position  as  he 
wonld  have  been  in  if  the  defendant  had  made  this 
application  promptly. 

Order  to  stay  all  further  proceedings  in  the 
action.  The  defendant  to  pay  the  plaintiff's  costs 
of  the  action  subsequent  to  the  writ  up  to  the 
present  time,  including  the  costs  of  this  application, 
defendant  imdertaking  to  obtain  an  oj^er  to  tax 
with  all  practicable  8peed.t 

*  Weekly  Xotes,  January  22nd,  1876  (Saturday,  January 
l^th) ;  law  Times,  lb.  ;  SolieUori  Journal,  lb. 

t  JFeekly  Nhtee,  January  29th,  1876  (Friday,  January 
21st) ;  Law  Times,  lb, ;  Solieitore*  Journal,  lb. 
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KkTBKS  V.  HlOBXLL. 

W.  D.  Satelint,  on  behalf  of  the  defenduLts, 
applied  ex  part*  for  a  etay  of  proceedings  in  this 
action : — UnleBs  we  obtain  this  stay  execution  vill 
issue  to-moTTDw.  A  Ohanceiy  action  is  pendi^, 
brooght  by  the  defendant  for  an  account.  W* 
are  mlling  to  pay  the  amount  of  the  judgment 
t  into  court, 

AjtomsAiJ),  J.,  ordered,  on  payment  into  conrt 
of  ;£504,  a  stay  of  proceedings  iot  ten  days.* 

SECTION   25. 
SuBszcnox   (6). 

LlCBY  V.  WlXLAKS. 

Shinu  Will  for  the  defendant. — An  award  has 
been  given  against  us,  and  judgment  signed  by 
"Lacey,  the  present  plaintiff.  We  are  quite  ready 
to  pay,  but  two  claims  have  been  made  upon  the 

i'udgmentdebt.  Kotice  in  writing  of  an  assignment 
las  been  given  us,  and  Lacej  has  become  bankrupt, 
and  the  assignee  under  his  bankruptcy  claims  Uie 
money.  It  is  right  to  say  that  on  appeal,  on 
Iiacey's  part,  is  pending  against  the  order  of 
bankruptcy. 

LiNSLET,  J.,  made  an  order  that  the  defendant 
be  at  hberty  to  pay  the  money  into  court,  less 
his  costs  to  be  taxed.  Proceedings  as  against 
defendant  to  be  stayed.f 


(8). 


This  was  an  tx  parU  application  for  an  order  for 
substituted  sarvice  of  a  writ  upon  dofendant's 

•  Wtekly  Hotel,  Februuv  Gth,  1876  (Mond*)',  Juwu; 
Mtil)  :  Lav  Tima,  lb. ;  Selidleri'  JeumMi,  a. 

t  TwAVy  Ifoltt,  JamiM?  SSnd,  1876  (Sstnrdsy,  JtnnSTy 
IGtb)  ;  law  Timt,  16. ;  Stlititori'  Jimnul,  It. 
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manage]*,  Mackenzie,  defendant  being   abroad .♦  ^^^f^^^^ 
An  injunction  was   also   asked  for  to   restrain  ^S^intiffw^ 
M'Arthnr,  the  defendant,  from  negotiating  a  bill  paru^  to 
of  exchange,  which  had  been  put  into  his  hands  restrain 
by  the  plaintiff,  who  was  holder  for  value,  to  ^Z^****"' 
discount.     He  had  not  discounted  the  bill,  and  ^^^iaUng  a 
refused  to  return  it,  and  it  was  this  bill  that  was  bin  of  ex- 
the    subject    of  the  action.     In  support  of  the  change^ 
application,  it  was  stated  that  the  plaintiff  appre-  indorsed,  and 
hended  the  defendant's  presenting  the  bm  for  ^^^rf)!. 
payment,  getting  the  money,  and  going  off  with  count,  and 
it.  Thq  bill  was  indorsed,  and,  therefore,  negotiable.  %Dh%eh  wot 
It  had  been  in  M'Arthur's  hands  since  the  17th  ***  subject' 
December  [1875],  and  would  be  due  on  the  23rd  ^?J^  ''•^^^ 
Januazy  [1876].     Mackenzie  had  stated  two  days  ^ 
previous  to  this  application  that  the  bill  was  not 
as  yet  discounted. 

LnvDiiEY,  J. — ^I  can  grant  an  injunction  to 
restrain  M'Arthur  from  receiving  the  money  on 
this  bill,  as  this  is  one  of  the  cases  where  the 
application  may  be  made  ex  parte.  Of  course,  if 
notice  is  given  of  an  application  for  an  injunction 
to  restrain  anyone  from  negotiating  a  bill,  the  bill 
might  be  negotiated  before  the  injunction  could 
be  obtained.  But  you  must  take  care  that  the 
indorser  is  not  discharged,  which  would  be  the 
effect  of  its  not  being  duly  presented  for  payment. 
Order  for  substituted  service  of  writ  on 
Mackenzie.  Injunction  to  restrain  the  defendant 
from  parting  with  the  bill  before  the  1 8th  January 
ri876];  liberty  for  the  plaintiff,  on  notice  to  the 
defendant,  to  apply  in  the  meantime  for  further 
order.  Service  of  this  order  on  Mackenzie  to  be 
good  service  on  defendant,  plaintiff  imdertaking  to 
abide  by  any  order  as  to  damages,  and  to  accept 
short  notice.f 

II. 

* 

This  was  an  ex  parte  application  for  an  inUrim  Interim  in- 
injunction  in  an  action  on  a  bill  of  exchange.  junetum 

•  See  Order  IX.,  Rule  2. 

t  Weekly  Notes,  January  22nd,  1876  (Monday,  January 
|Oth) ;  Law  Ttmes,  lb, ;  Solicitors'  Journal,  lb. 
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Monekton,  for  tlie  plaintiff,  said  th&t  he  was  ap- 
plying  ex  parU,  but  that  notice  of  thie  &ppUoatiaft 
had  been  given  that  day  to  the  other  side.  It  WM 
deBired  to  restrain  the  defendant  from,  negotjatjng 
a  hill  of  exchange  obtained  withoDt  any  couaidetar- 
tion,  anti]  the  action. 

LiNDLEY,  J.,  made  an  order  to  restrain  defen- 
dant from  parting  with  the  bill  before  judgment 
in  the  action  or  further  order,  plaintiff  undertaldng 
to  abide  by  any  order  the  Court  might  make  as  to 
damages,  and  to  accept  one  day's  notion  of  Maj 
application  the  defendant  might  make  to  dissolre 
the  injunction.* 

in. 

Makih  c.  Baxbot. 

An  «x  parte  apphcation  was  made  for  an  injunc- 
tion to  restrain  the  defendant  in  an  action  (^ 
trespaea  from  continuing  his  trespaeBee.  It  vas 
Btat«d  in  the  plaintiff's  ^davit  that  the  defendant 
had  destroyed  the  grass  on  part  of  plaintiff's  land 
by  driving  a  horse  and  cart  over  it. 

LiKDi^T,  J, — I  never  heard  of  an  injunction  to 
restrain  a  man  Irom  trespassing  on  land  with  a 
horse  and  cart.  Injunctions  are  not  ordinarily 
granted  for  mere  trespass,  unless  seriouA  injury  is 
threatened  to  the  propeoty.  This  affidavit  speaks 
of  an  injury  that  has  been  done.  You  can  serre 
the  defendant  with  notice,  if  you  like,  and  apply 
again ;  but  I  do  not  advise  that  course,  as  I  thmk 
you  will  not  get  an  injunctios.t 

XUk. 

Maeik  v.  Barbow. 

In  this  case,  Forhet  applied  tor  an  interlocutory 

injunction  to  restrain  the  defendant  &om  com- 

mitting    certain   trespasses.      The  plaintiff  now 

•  Wtiily  Note;  Janiury  29th,  1878  (Tneaday,  Santatj 
18th)  ;  Law  Timti,  lb.  ;  Solinlort'  Journal,  lb. 

t  Wtekly  NoUa,  January  Z9th,  1876  (Wednnday,  January 
IWi);  Imc  IVmo,  I».;  SaHtitore  Jtttmal,  lb. 


r. 
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proceeded  iix>on  summons.  The  plaintiff's  affidavit  A«^<^  ^ 
stated  that  the  defendant  had  erected  bnildings  '*'*•'>*<''**- 
on  his  own  land,  and  in  order  to  support  such 
buildings  had  subsequently  erected  five  buttresses, 
which  encroached  upon  the  land  of  the  plaintiff ; 
that  since  the  issuing  of  the  writ  in  this  action 
(14th  Jan.,  1876)  the  defendant's  carts,  containing 
heavy  weights,  had  passed  and  repassed  over  the 
plaintiff's  land,  thereby  catting  up  the  said  land 
and  covering  it  with  ashes  and  other  refuse. 

Dekmak,  J. — ^As  to  the  buttresses  there  can,  of 
course,  be  no  interlocutory  injunction.  As  to  the 
other  alleged  trespasses,  I  doubt  whether  a  suffi- 
cient case  of  continuing  injury  is  shown  for  me  to 
grant  an  injunction.  The  affidavit  seems  to  me 
to  disclose  nothing  but  what  may  be  compensatec|^ 
by  damages. 

Forbes, — ^The  plaintiff  cannot  get  damages  for 
any  injury  since  the  writ. 

On  behalf  of  the  defendant  it  was  then  stated 
that  he  would  consent  to  damages  being  assessed 
up  to  the  date  of  trial. 

No  order,  the  defendant  consenting  that  the 
jury  at  the  trial,  if  a  verdict  should  be  found  for 
the  plaintiff,  shall  assess  damages  for  all  injury 
done  to  the  plaintiff's  land  up  to  the  date  of  trial. 
Costs  in  the  cause.* 

Stjbseotion  (11). 

See  imder  Order  I.,  Bale  2,  of  the  First  Schedule 
to  the  Supreme  Court  of  Judicature  Act,  1875. 

SECTIONS  34  &  36. 

I. 

This  was  an  action  on  a  guarantee  given  by  a  Ihftndmt^  a 
married  woman,  and  leave  had  been  obtained  to  ferried 
amend  the  indorsement  on  the  ^^t,  so  as  to  charge  ^^^*  "'^ 
her  separate  estate.  It  was  now  desired  to  transfer  guarantee.  The 

-    _  — — ■ — ^^ — * — ^ — . — — ^ — ,   .        ■_  .  .       _ 

•  Weekfy  2fote$,  Harch  11th,  1876  (Tuesday,  Februnry 
8Ch) ;  Lato  TimeSf  Febroflry  26th,  1876;  Solicitort*  Journal, 


trm»fttrc<l  lo 
Iht  Chancery 

the  purpofie  0_t 
charging  hrr 
itpanteeilatt 


halt  net  if  en 
amptcteii 
aicing  to  na 
altesft  defi" 
nf  title,  u/1.1 

althoi^h  the 
I  defendant  Im 
'  nriind  a 

tpeeijle  ptr- 

'    (Ant  Livuioi 


the  action  to  the  Chancery  Division,  with  a  view 
to  obtaining  an  order  against  her  separate  estate. 

LiHDLEY,  J. ,  made  an  order  to  transfer  the  octitnt 

from  the  Queen's  Bench  Division  to  Tice-Chan- 

cellor  Hall  ;  costs  in  the  Queen's  Bench  and  costs 

.  of  this  applicatioa  to  he  disposed  of  by  the  Vice- 

Chancellor.* 

II. 

This  was  an  »x  parU  application  by  the  defen- 
dant to  transfer  to  the  Chancery  Division  an  action 
by  an  auctioneer  to  recover  money  which  had  been 
paid  to  him  as  deposit  by  an  intending  purchaser, 
and  handed  over  to  the  defendant,  for  whom  the 
auctioneer  was  selling.  The  sale  had  not  been 
,  completed  through  an  alleged  defect  in  the  title. 
The  defendant  allej;ed,  as  matter  of  counter-claim, 
that  theplaintiffdidnot  use  due  diligence  in  taking 
sufficient  deposit  money  ;  and  he  had  commenced, 
an  action  for  specific  performance  in  the  Chancery 
Division.  It  was  stated  that  the  plaintiff  did  not 
object  to  the  transfer. 

Abchibau),  J. — The  plaintiff  does  not  sue  for 
money  had  and  received,  but  for  money  lent ; 
from  which  I  should  have  supposed  that  he  took 
a  different  view  of  the  transaction.  I  do  not  see 
that  this  claim  is  mixed  up  with  the  question  of 
title.  Looking  at  youi'  statement  of  defence,  thij 
claim  appears  to  be  perfectly  distinct  from  yourclaim 
'  for  specific  performance.  That  both  parties  consent 
is  not  a  sufficient  reason  for  transferring  a  cause. 

No  order,  f 

SECTION    45. 


ThtSiriiiomii 
Court  for 
appeaUfrom 


BiLLIHO  V.    NiCHOLSOX. 

Whfeler  moved  ftc  parte  for  a  rule  «(*»'  in  this 
ase,  oallii^  upon  the  other  side  to  show  canse 

•  Weiktg  Kota,  Janiuuy  22nd,  1876  (WedncMlar, 
Janiury  12th) ;  Law  Tina,  lb. ;  Solicitor!'  Joiirumt,  Ih. 

t  Weekly  Notei,  Febmary  Stb,  1S76  (Sutordar,  Zataaxf 
29tli)  j  Lam  Timet,  IB.  ;  Solieitort'  Journal,  lb.  N.B. — S«D 
fartaer,  under  aection  1 1  of  the  Supreme  Court  of  Judica- 
ture Act,  18T6. 


r 


DECIDED  AT  JUDQES'    CHAMBEBS. 


*J 


why  the  decision  of  the  County  Court  Judge  in 
their  favour  ahould  not  be  reversed.  The  Judges 
of  the  Divisional  Court  were  appointed,  but  the 
Court  was  not  yet  constituted.  Bbett,  J.,  had 
directed  this  application  to  a  Judge  at  Chambers. 

Ljitdley,  J. — ^I  think  the  better  course  now  is 
to  extend  the  time  for  moving  until  such  time  as 
the  Divisional  Court  shall  sit  to  hear  appeals. 

Order  accordingly.* 

n. 

Hill  v.  Pebsse. 

An  $x parte  application  was  made  in  this  case 
for  an  extension  of  the  time  for  appealing  from 
the  decision  of  the  County  Court  Judge. 

Abchibald,  J. — This  is  an  appeal  given  by 
statute,  and  tliere  is,  therefore,  a  difficulty  with 
regard  to  extending  the  time.  But  as  I  have 
power  to  hear  the  appeal,  I  can  treat  this  as  a 
first  hearing  of  a  motion  for  a  rule  nm. 

Farther  hearing  of  motion  adjourned  till  the 
first  sitting  of  the  Divisional  Court  of  Appeal  f 

SECTION  57. 

**  Section  57  of  the  Act  of  1873  is  practically 
inoperative  as  regards  compulsory  references,  no 
Of&cial  Beferees  having  yet  been  appointed,  and 
Special  Beferees  being  only  appointed  by  agree- 
ment between  the  pioties ;  but  the  compulsory 
reference  under  sect.  3  of  the  Common  Law 
Procedure  Act,  1854,  is  still  in  force,  and  there- 
fore matters  of  accoimt  may  be  referred  without 
consent."    Per  Abohibald,  J4 

*  Weekly  Notes  J  January  29th,  1876  (Thursday,  January 
20th) ;  Zauf  Timet,  lb, ;  Solieitort*  Journal,  lb.  8ee  the 
County  Court  Act,  1876,  section  6. 

t  Weekly  Jffotet,  February  5th,  1876  (Monday,  January 
24th) ;  Law  Times,  lb, ;  Solieitort*  Journal,  lb.  8ee  the 
County  Court  Act,  1875,  section  6. 

X  Weekly  Notes,  February  12th,  1876  (Monday,  January 
31  st);  Law  Timet,  lb. ;  Solieitort*  Journal,  lb.  K.B. — 
Ofliaal  Befisrees  have  since  been  appointed.  See  Note  on 
p.  69  of  Vol.  L  of  these  Beporta  (Court  Cases). 


County  Courts 
not  having 
yet  been  eon^ 
stituted,  the 
time  for 
tnovingfor  a 
rule  niti  to 
thow  cause 
why  the 
decision  of  a 
County  Court 
Judge  should 
not  be  reversed, 
was  extended. 


An  application 
for  an  extent 
sion  of  time 
for  appealing 
from  a  County 
Court  Judge, 
was  treated  as 
a  first  hearing 
of  a  motion 
for  a  rule 
nisi,  and 
at{joumed  to 
the  Divisional 
Court, 


Matters  of 
account  may  b 
referred  with" 
out  consent 
under  section  3 
of  the  C.  L, 
Pro,  Act, 
1854. 
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SUPREME  COURT  OF  JUDICATURE  ACL 


SECTION  11. 


The  defence  to 
an  action  on  a 
deed  being  that 
the  deed  was 
void  in  eqtiity 
and  ought  to 
he  set  aside  on 
the  ground  of 
undue  in^ 
JlueneCf  the 
action  was 
transferred  to 
the  Chancery 
Division, 


I. 

Padwick  r.  SooTT. 

This  was  an  application  to  transfer  an  action  on 
a  deed  to  the  Chancery  Division  of  the  High 
Court.  The  defence  was  that  the  deed  was  in 
equity  Toid,  and  should  be  set  aside  on  tiie 
ground  of  undue  influence. 

Chittyj  for  the  plaintiff,  referred  to  the  Supreme 
Court  of  Judicature  Act,  1873,  s.  24,  subs.  (2). 

G.  Shaw,  for  the  defendant,  referred  to  s.  34 
of  the  same  Act. 

Archibald,  J. — ^This  case  is  assigned  by  s.  34 
of  the  Act  to  the  Chancery  Division,  as  it  relates 
to  the  rectification,  setting  aside,  or  cancellation 
of  a  deed. 

Older  to  transfer  to  Yice-Chancellor  Hall.* 


Where  the 
plaintiffprays, 
not  for  the 
exeeutiont  but 
for  the  crea- 
tion  of  a  trusty 
the  action  is  a 
/it  one  to  be 
tried  by  a  Jury. 


n. 

This  was  an  action  brought  under  the  foUowing 
circumstances:  The  plaintiff  had  been,  in  the 
year  1849,  seduced  by  the  defendant^  and  by  him 
had  become  the  mother  of  six  illegitimate  ohildren. 
In  consideration  of  the  plaintiff's  taking  chaige 
of  the  children,  the  defendant  promised  to  pay  her 
£4,500  on  the  sale  of  an  estate  belonging  to  him, 
or  £300  a  year  by  quarterly  payments.     An  action 


•  ^#9i^yJ^o<««,FebriiAry  19th,  1876  (Thiixadaj,F6bnM^ 
3rd) ;  Law  Ttmes^  lb. ;  SoHdtori  Journal^  Ih, 


T 
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hftd  hoea  brought  and  judgment  recoyered  by  the  ^^*i.*^ 

plftiTitiif  for  quarterlj  payments  then  in  anrear.  ^clainud  in  the 

Subsequent  payments  not  having  been  paid  on  altertuuive, 

their  falling  due,  the  present  action  was  com-  paymmtt  in 

menoed,  but  the  defendant  having  now  sold  his  ^'^^^^  <^  « 

estate,  and  a  Ghaneeiy  suit  in  respect  of  the  sale  ^fjj^i^ 

having  terminated,  the  plaintiff  now  claimed,  in  veUment  of 

the  alternative,  either  to  recover  the  payments  in  nteh  a  sum 

arrear  or  to  be  paid  the  sum  of  £4,600,  or  the  inthenameof 

investment  of  such  sum  in  the  name  of  trustees  V!^^:^  ^^ 

Mr  oenejtt,  an 
for  her  beneht.  application  to 

A.  Charles,  for  the  defendant,  now  applied  for  an  transfer  the 
order  that  the  claim  should  be  amended,  or  that  ^^  ^^  ^^ 
the  action  should  be  transferred  to  the  Chancery   nis,7^s^^. 

XV.     .    .  rrii_  •        "I     •  •  1-  •  T  JUtVtSiOn  WOS 

Division. — This  claim  is  embarrassing,  as  I  can^  refused. 
not  tell  whether  the  plaintiff  requires  the  invest- 
ment of  a  lump  sum  in  the  name  of  trustees,  or 
payment  of  the  arrears  of  the  annuity.  The 
plaintiff  claims  eaceoution  of /a  trust,  and  that  is 
peremptorily  assigned  to  the  Chancery  Division 
by  s.  34  of  the  Supreme  Court  of  Judicature  Act, 
1873. 

J.  C.  Mathew  for  the  plaintiff. 

Denmaii^,  J. — ^The  plaintiff  does  not  pray  for  the 
execution  but  for  the  creation  of  a  trust ;  what 
she  asks  for  is  often  done  by  a  jury. 

No  order.* 


m. 

JOHKSON  «.  MOFPAT. 

This  was  an  application  to  transfer  the  above  An  order 


action  to  the  Chancery  Division,  on  the  ground  *^*T^  **^ 
that  it  was  substantially  a  breach  of  an  order  chancery  suit 
made  in  the  suit  of  Moffat  v.  St.  Jameses  BanJc,   that  **  the  de- 
pending  in  the  Chanceiy  Division.  In  that  suit  the  fendant  should 
f  oUowing  order  had  been  made :  *  *  Motion  to  stand  *****  ^  P^' 


•  ZtffT  Times,  February  26tb,  1876  (Wednesday,  February 
»th);  Solicitors'  Journal,  lb.;  Weekly  Notes.  March  11th, 
1876. 
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redins!  "t  Until  hearing,  defendant  undertaking  to  take  ns 
til," aa  aetion  proceedings  at  law."  Shortly  after  ^is  order  wai 
''  ?/,"  *™"**'  ™*^®'  *  ^^*^^  ■^^  ^™*  *°  ^^  defendant  (th( 
tfcndani  plaintiff  in  the  Chancery  suit),  demanding  pay- 

II  indorsrei'f a  ment  of  a  diehonoured  acceptance  placed  in  tht 
iuiuiiw'irn!  hands  of  the  writers  by  their  client,  Dear.  Thii 
i.«  of  r.<-  letter  was  sent  by  Kees  and  Co.,  who  were  Dear*! 

\u'vlnii<uf'in  solicitors.   '  The  bill  had  been  endorsed  to  Johnson 
•ht  Chsnrtry     as  it  waa  suggested,  for  the  purposes  of  this  action 
\u\t,unit  tram-  The  defendant  had  amended  hia  bill  in  Chancery 
ftrrerf  (o  the      ^^^  made  Johnson  a  defendant 
mZil'!  ^-  ^*^  ^°'  ^®  defendant. 

Ji.  Williamt  for  the  plaintiff 
LiNSi^T,  J.,  transferred  the  cause    to    Vice 

Chancellor  Ualins,  the  defendant  undertaking  ti 

bring  the  matter  to  a  hearing.* 


FIRST  SCHEDULE. 

ORDER  I. 
TLvtx  2- 


0«  nil  inter-  Qjj  ^  sheriff's  interpleader  summons,  the  claim 

«.m»,"«.  held     "^t  producing  a  bill  of  sale  purporting  to  pw 

(by  Archihald,   after- acquired  property,  it  was  held  by  Ascui 

J.J,  that  ffter-    BALD,  J.  (following   the  decision  of  LlISH,  J,,  TO 

1,  Chamber  Cases,  p.  31),  that  the  principle  of  tfa 
Common  Law  that  such  an  instrument  was  Toi( 
as  a  transfer  of  property  acquired  since  its  execu 
tion,'  was  now  abrogated,  and  that  the  sheri 
seized   subject  to   the   equities,    Abchibau), 


properly 
poMaed  under 
a  HI!  er  iBle. 
and  tknt  the 
tkeriff  tei:ed. 


observing  that  he  need  not  express  any  opinio 
as  to  whether  such  a  state  of  the  law  tended  t 
encourage  fraud. f 


'  Wtehig  Ifotet,  J».utmrf  Tlni,  1ST6  (Tnesdsy,  Jsnuu 
llth):  LawTimei,n.!  Sttieitort' Journal,  lb. 

t  Weekly  Nati;  Fatruaiy  12th,  1878  (ToeadBj,  Febmu 
lit) ;  Law  Tinu;  li.  ;  Selieilori'  Jimnul,  lb.  8eo  til 
lection  26,  Bub-section  (11),  of  the  Sapntme  Co<iit  i 
JodicBtuTo  Act,  IBT3. 


DECIDED   AT  JUDSES'    CHAMBERS. 
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ORDER  II. 

BULE   6. 

I. 

Ogur  v.  Bradbt. 

This  was  an  action  under  the  Bills  of  Exchange 
Act  brought  in  the  District  Bcgistry  of  Man- 
chester; and  the  important  question  was  now 
raised,  liaving  been  referred  by  the  District  Regis- 
trar to  the  Judge,  as  to  whether  an  action  under 
the  Bills  of  Exchange  Act  could  be  carried  on  in 
a  District  Registry.  The  question  was  dependent 
on  the  construction  to  be  put  upon  the  words  of 
Order  H.,  Rule  6. 

Bruee  for  the  defendant. — The  only  provisions 
for  the  issue  of  writs  out  of  a  District  Registry  are 
for  the  issue  of  writs  in  the  ordinary  fbrm.  It 
was  never  intended  that  a  defendant  should  be 
compelled  to  appear  in  a  District  Registry  if  re- 
siding elsewhere.  But  under  the  Bills  of  Ex- 
change Act  the  whole  procedure  would  have  to  be 
altered  if  the  defendant  is  to  have  the  option  of 
not  appearing  in  the  place  where  the  writ  is 
issued.  If  this  action  can  be  brought  in  a  Dis- 
trict Kegistry  I  must  go  before  the  District 
Registrar  in  order  to  obtain  leave  to  appear.  See 
eases  reported,  Yol.  I.,  Chamber  Cases,  pp.  32  &  33. 

Arthur  li^ilson  for  the  plaintiff. — I  think  the 
apparent  difficulty  here  is  overcome  if  the  exact 
words  of  Order  II.,  Rule  6,  are  looked  at.  The 
question  is,  what  meaning  is  to  be  attached  to 
^e  words  **  The  procedure  under  the  Bills  of  Ex- 
change Act  ?  "  it  is  conceivable  that  that  might 
be  read  as  meaning  that  the  whole  procedure  in 
the  action  was  to  be  the  same  as  it  would  have 
been  if  the  Supreme  Court  of  Judicature  Acts  had 
not  been  parsed ;  but  that  interpretation  would  be 
extremely  inconvenient,  and  would  further  be  in- 
compatible with  a  decision  of  Mr.  Justice  Idndley, 
reported  in  W.  N.  of  Jan.  22,  p.  23,  allowing  a 
party  in  an  action  under  the  Bills  of  Exchango 
Act  to  take  advantage  of  the  provisions  of  t£e 


>f 


SembUf  that 
the  wards  "  the 
procedure 
under  the 
BiUt  of  Ex- 
change Aetf'' 
in  Order  II., 
Mule  6,  mean 
^*  the  procedure 
to  far  at  it  in 
governed  hy 
the  Billt  of 
Exchange 
Act,*  i.e,,  to 
far  at  relatet 
to  the  form  of 
the  writf  and 
obtaining  leave 
to  appear. 
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Supreme  Court  of  Judicature  Acts  for  the  purpose 
of  joining  another  defendant.  The  interpretation 
that  I  would  suggest  was  intended  to  be  put  on 
the  above  words  is  "  the  procedure,  so  far  as  it  is 
governed  by  the  Bills  of  Exchange  Act."  This 
construction  of  the  words  would  not  be  at  variance 
with  the  decision  in  the  case  cited  bj  mj  firiend^ 
which  has  been  affirmed  by  the  Court.  That  de- 
cision went  on  the  ground  that  there  was  an  ex- 
press provision  in  the  Bills  of  Exchange  Act  for 
personal  service  of  the  writ.*  This  Act  deals  also 
with  the  form  of  the  writ,  and  with  the  obtaining 
leave  to  appear,  and  it  is  to  those  provisions  that 
the  rule  in  question  applies.  As  regards  matters 
of  procedure  not  dealt  with  by  the  Bills  of  Ex- 
change Act,  an  action  commenced  under  that  Act 
should  now  be  carried  on  under  the  Supreme 
Court  of  Judicature  Acts,  and  not  under  the  old 
practice.  The  Act  in  question  has  been  expressly 
extended  to  all  the  County  Courts  in  England. 
By  Order  Y.,  ftule  1 ,  the  plaintifP  in  any  action 
o^er  than  a  Probate  Action,  may  issue  a  writ 
out  of  the  District  Eegistry.  Although  this  Bule 
makes  an  express  exception  it  does  not  in  any 
way  except  an  action  imder  the  Bills  of  Ehcchange 
Act.  The  argument  applies  with  especial  force  to 
the  District  Begistry  of  Lancaster.  The  powers  of 
Prothonotaries  are  kept  alive  by  the  Supreme 
Court  of  Judicature  Act,  1873,  sect.  78,  and  they 
had  the  power  of  issuing  writs  xmder  the  Bills  of 
Exchange  Act. 

Denman,  J. — If  this  action  can  be  commenced 
in  a  District  Registry  no  doubt  the  defendant  will 
be  at  liberiy  to  apply  to  remove  the  action  to 
London  from  the  District  ^Registry  under  Rule  13 
of  Order  XXXY.  My  own  impression  is  thai 
Mr.  Wilson's  interpretation  of  the  rule  is  the  cor- 
rect one ;  but  I  shall  refer  the  question  to  the  Court. 

All  proceedings  stayed.     Costs  in  the  cause. f 

*  See  Vol.  I.,  Chamber  Cases,  p.  32. 

t  Law  Times,  February  26th,  1876  (Tuesday,  l^hnarf 
8th);  Solicitors*  Journai,  lb,;  JFsshPy  KoUs,  Mazoh  11th, 
1876. 
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n. 

This  was  an  appeal  from  the  Disf^ct  Begistrar 
of  Swansea,  who  had  refdsed  to  set  aside  an  order 
giyingf  defendant  leave  to  appear.  The  action 
was  on  a  bill  of  exchange,  and  the  defendant  had 
obtained  leave  to  appear  nnder  the  Bills  of  Ex- 
change Act.  The  plaintiff's  affidavit  stated  that 
the  consideration  for  the  bill  was  the  withdrawal 
of  an  execution  against  a  third  party.  Defendant's 
affidavit  denied  the  consideration. 

Butterworth  for  the  plaintiff! 

Anstie  for  the  defendant. 

Abchibau),  J. — ^I  think  there  is  too  much  con- 
tradiction and  doubt  about  this  matter  to  allow 
the  plaintiff  to  sign  judgment. 

No  order.  Costs  to  be  defendant's  in  any 
event.* 

OEDBR  m. 

BULE   6. 
BaBKER  A9t>  A170THEB  V,  WoOD. 

This  was  an  action  for  money  lent  Particulars 
were  applied  for  by  the  defendant.  No  dates 
were  indorsed  upon  the  writ.  Notice  that  a  state- 
ment of  claim  was  required  had  been  served  upon 
the  plaintiff,  and  sudi  statement  was  ready  for 
delivery  containing  all  dates  and  particulars. 
Master  TJntiiank  had  ordered  particulars,  and 
plaintiff  now  appealed. 

F.  0.  Crump  for  the  plaintiff. — The  defendant 
has  required  a  statement  of  claim,  which  is  drawn, 
and  gives  full  particulars.  The  practice  here  has 
been  not  to  allow  particulars  before  claim.  It  is 
putting  us  to  the  expense  of  ao other  document. 

AxcsiBALD,  J. — ^I  can  see  a  great  convenience 
in  allowing  particulars  before  the  statement  of 
claim,  as  the  defendant  may  withdraw,  and  costs 

«  Weekly  Notce,  February  12th,  1876  (Tneeday,  February 
lit);  LaiP  Timee^  lb.;  Solicitore'  Journal^  lb.  See,  further, 
under  Order  XYI.,  Hules  2  and  13. 


Wkere^  iu  an 
action  on  a 
bill  of  ex- 
change^ de- 
fendant denied 
the  alleged  eon- 
eider  ation  for 
the  bUlf  leave 
toaa  giveti  to 
him  to  appear 
under  the  Bills 
of  Exchange 
Act, 


The  power  to 
order  par- 
ticulars has 
not  been 
abolished. 
Although 
notice  that  a 
statement  of 
claim  would  be 
required  had 
been  giveti  to 
plaintiffy  and 
a  statement  of 
claim  contain- 
ing full  par- 
ticulars was 
ready  for 
delivery  ^  par- 
ticulars were 
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ordered  to  be 
delivered^  in 
an  action  for 
money  lent 
(per  Arehi" 
bald,  J, J. 


may  be   sayed.     There  is  one  view  of  the  Act 
which  regards  particulars  as  being  now  altogether 
abolished,*  but  I  think  that  the  power  to  order 
them  has  not  been  abolished. 
Appeal  dismissed  with  costs,  f 

ORDER  V. 

Rules  1  &  2. 

See  the  case  of  Ooub  r.    Bb.kbbt,   reported 
under  Order  H.,  Rule  6. 


Substituted 
service  cannot 
be  ordered  of 
a  notice  of 
application  for 
a  writ  of 
attachment. 


ORDER  IX. 
Rule  2. 

On  an  application  for  an  order  for  substituted 
service  of  a  notice  of  application  for  an  attach- 
mental  an  affidavit  having  been  read, 

Dekham,  J.»  said  that,  supposing  it  to  be  taken 
to  be  proved  that  the  defendant  was  wilfully 
evading  service,  he  knew  of  no  power  of  ordering 
substituted  service  except  in  the  case  of  a  writ  of 
summons  in  an  action.§ 


ORDER  XI. 

Rule  1* 

Preston  ajscd  others  r.  Lamoitt,  Rexjbi>%  axd 

Rodger. 

Leave  given  to       This  was  an  ex  parte  application  for  leave  to 
serve  defendant  serve  out  of   the  jurisdiction,   on  appeal  from 

m  Scotland,  he   j^g^^^  Walton. 


*  See  per  Quain,  J.,  Vol.  I.,  Chamber  CAflee,  pp.  35,  36. 

t  Weekly  Notes,  Februaiy  6th,  1876  (Saturday,  January 
29th)  ;  Law  Times,  lb, ;  Solicitors'  Journal,  lb.  See  also 
under  Order  XIV.,  Kulee  1  &  3. 

t  See  Order  XLIV.,  Rule  2. 

§  Law  Times,  February  26th,  1876  (Tueflday,  February 
8th) ;  Solicitors*  Journal,  lb. ;  Weekly  Notes,  Murch  11th, 
1876.  See  also  under  section  26,  sub-section  (8),  of  the 
Supreme  Court  of  Judicature  Act,  1873. 
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C  Bodd  in  support  of  the  application.— -We 
want  to  seTYe  the  defendants  in  Scotland.  The 
terms  of  the  contract  were  that  the  money  should 
be  sent  direct  to  the  plaintiff,  who  resides  at  Dept« 
ford.     The  money  has  not  been  sent. 

Ldtdlet,  J. — ^That  is  a  breach  within  the  juris- 
diction. 

Order,  Master's  decision  reversed.* 

OEDEB  Xn. 

EULE   3. 

See  the  case  of  Ooxm  v.  Beadbt,  reported  under 
Order  H.,  Eule  6,  and  the  next  case,  infra,  Eule  4. 

EuLE  4. 

This  was  an  application  to  set  aside  an  order  of 
Master  TTnthank  giving  the  defendants  time,  on 
the  ground  that  the  application  should  have  been 
made  to  the  District  Eegistrar  of  Manchester. 
The  action  was  brought  against  the  North- Western 
Eailway  Company  to  recover  damages  for  personal 
injuries.  The  defendants  had  appeared  in  the 
District  Eegistiy  of  Manchester,  where  the  writ 
was  issued ;  the  statement  of  claim  had  been  filed 
and  delivered  there  on  the  18th  Jan.  [1876],  and  a 
summons  for  time  had  been  taken  out  Dy  the 
defendants  in  the  District  Eegistry,  on  which  they 
obtained  an  order.  While  tibat  order  was  run- 
ning, a  simimons  was  taken  out  in  London  by  the 
defendants  for  seven  days  further  time*  to  plead, 
on  which  the  order  of  Master  Unthank  was  made, 
which  it  was  now  sought  to  set  aside.  The  ez< 
planation  of  the  defendants  was,  that  there  had 
been  a  mistake  on  the  part  of  their  agents  in 
Manchester,  and  that  they  had  no  authority  to 
appear  there.  After  some  discussion  as  to  whether 
the  defendants  carried  on  business  in  Manchester 
the  meaning  of  Order  XTT.,  Eule  3, 


hwfinff  com- 
mitted a 
breach  ofcofi' 
tract  by  not 
tending  memy 
to  plaintiff 
Dcptford 


The  de- 
fendants, a 
railway  com- 
pany^ having 
obtained  an 
order  in 
London  from 
the  Maeterfor 
further  time 
to  pleads  in  an 
action  com- 
menced and 
carried  on  in  a 
Dietriet 
Registry^  the 
order  of  the 
Matter  was 
directed  to 
stand,  and  the 
action  was 
removed  to 
London,  hut 
the  defendants 
were  visited 
with  the  costs 
of  the  applica^ 
tion  and  of  all 
proeeedinge 


^  Weekly  Notes,  Jamxary  22nd,  1876  (Monday,  Jannary 
I7th) ;  Law  Times^  lb.  ;  Solicitors*  Journal,  Ib^ 

▼OL.  n.  2 
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in  tk0  Dktrict 
B$giairy  t^Ur 
ufrit^for 
faiitsre  to  §W4 
notice  undir 
Order  XXXV., 


"DvsMANp  J. — The  defendaata  cannot  disavow 
the  act  of  tht^r  agent  in  Manchester.  If  Hxej 
'wished  the  proceedings  to  be  carried  on  in  Londdn. 
the  notice  under  Order  XXXY.,  Bnles  II  &  12, 
should  haye  been  given  to  the  plaintiff.  I  will 
let  the  Master's  o»ler  stand,  but  make  the  de- 
fendants pay  all  the  costs. 

No  order ;  cause  to  be  remoired  to  London,  costs 
of  all  proceedings  in  the  District  Begistry  after 
writ,  and  of  this  a^^Hcation  and  that  before  the 
Master,  to  be  the  plaintiff's  in  any  event.* 


Leave  to  eign 
judgment  on  a 
epeeiaUjf' 
indorsed  %Drit 
refused,  de^ 
fendantf  eerved 
in  New  York 
fon  bth 
January  J  f  not 
having  had 
time  to  imetruet 
his  aolieitora 
he/ore  the 
summons  teas 
taken  out 
(on  Jan*  7thJ, 


.    ORDER  XIV. 
Rule  1. 
I. 

In  an  action  for  £609  as  commijBsion  on  the  sale 
of  tea,  in  which  leave  had  been  obtained  to  serve 
out  of  the  jurisdiction  the  specially-indorsed  writ, 
issued  4th  Dec.  [1875],  and  of  which  service  was 
effected  in  New  York  on  5th  Jan.  [1876], 

Held  by  LmDLEY,  J.,  on  a  summons  to  sign 
judgment  taken  out  on  7th  Jan.  [1876],  and  heud 
to-day,  that  it  wae  a  sufficient  reason  for  not  allow- 
ing judgment  to  be  signed  or  ordering  the  defen- 
dant to  pay  money  into  Court,  that  the  defendant 
had  not  had  time  to  communicate  by  post  with  his 
solicitors  his  instructions  with  reference  to  the 
summons  taken  out  on  7th  Jan.  [1876].t 


n. 

Leave  given  to  This  was  an  appeal  from  the  order  of  Master 
onVs^cUilh'  -^^^fi^^'  allowing  judgment  to  be  signed  under 
^Hi^sedwrit  Order  XIV.,  Rule  1.  The  action  was  by  a  stodi- 
for  commiesion 


•  Law  Timos,  Febraazy  26th,  1876  (TuiMday.  Febrwy 
8th)  ;  Solicitors'  Journal,  lb,  ;  Weekly  Notes,  Harch  11th, 
1876. 

t  Law  Times,  January  22nd,  1876  (Ibnnday,  Jianuy 
13th) ;  Solicitors*  Journal,  I*. 
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broker  for  commission  to  the  amount  of  £326.  hyattoeh- 

The  defendant;  alleged  tliat  he  had  taken  proceed-  ^ui^'  %  *i^ 

ings  in  bankruptcy,   and  that  he   disputed  the  ^rrecfneaiof 

currectneea  of  the  account  delivered.  Am  account 

PoijxMTK,  B.,  dismissed  the  appeal  with  costs.*  ^f'^*  disputed 

by  defendant, 

m. 

The  Mabqate  Pieb  Aim  Harbotte  Company  v 

Pbert, 

An  application  had  been  made  in  this  case  to    Where  the 
Master  Bennett  for  leave  to  sign  judgment  under  Master  Mas 
Order  XIV.,  Kule  1 ;  the  application  was  refused,   *^1^^*^f^ 
and  the  summons  indorsed  **  No  order."  After  the  application  * 
expiration  of  eight  days,  no  statement  of  defence  for  leave  to 
having  been  deHvered,  the  plaintiff  signed  judg-  sign  Judgment 
ment  for  hia  claim.     The  present  sumaoLons  was  to  ?^  '^^^^K' 
set  aaide  that  judgment,  and  it  was  contended  l^nt^is  equiva' 
that,  as  no  notice  that  the  defendant  dispensed  lent  to  leave 
with  a  statement  of  claim  had  been  delivered,  the  to  defend,  and 
plaintiff  was  bound  to  deliver  such  statement.         *f  ^^  ^^' 

ARCHIBALD,  J.— Looking  at  Atkins  v.  TayIor,i  ^n^ZLThis 
I  am  inclined  to  think  that  the  judgment  was  defence  within 
re^^nlar.     My  only  doubt  arises  from  the  fact  of  eight  days, 
the  Master  not  having  expressly  given  the  defend-  ^^^jP^^^j. 
ant  leave  to  defend.     The  Bules  seem  to  contem-  fpi^int^ 
]date  that,  where  a  plaintiff  is  not  allowed  to  sign  ^^  thensign 
judgment  under  Order  XIY.,  Bule   1,  express  Judgment, 
leave  shall  be  given  to  the  defendant  to  defend. 
But    I  think  the  indorsement  *'No  order"   is 
equivalent  to  leave  to  defend,  no  time  for  delivery 
of  a  statement  of  defence  being  named,   and 
therefore  brings  this  case  within  the  words  of 
Kule  3  of  Order  XXJl.,  "  or  if  no  time  be  limited, 
then  within  eight  days."  I  shall,  however,  grve 
the  defendant  leave  to  defend,  and  I  will  make 
the  costs  costs  in  the  cause.^ 


♦  Weekly  Notes,  Jtamary  22nd,  1876  (Friday,  January 
14th) ;  -lour  Tim$s,  lb. ;  Solicitors*  Journal,  Ih, 

t  Vol.  I.,  Chamber  Caies,  p.  63. 

X  Weekly  Nat$s,  V^broMry  6th,  1876  (Monday,  January, 
24th) ;  Zaw  Timff  Ih,;  Solmt^^  Journal^  16, 
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IV. 


Leave  wUl  be  A  merely  formal  difference  (such  as  the  mis- 

ffiven  to  sign  placing  of  a  date)  between  the  indorsement  on  a 

Judgment  on  -^^^  ^nd  the  form  of  indorsement  given  under 

Uido^dwrit  Order  III.,  Eule  6,  will  be  no  answer  to  an  appli- 

Tkko't^htJ^re  cation    to    sign    judgment    under  Order  XIV.- 

may  be  a  Kule  1. 

formal  error  in  Pe^    Abchibald,    J.    (reversing    the   Master's 

r.'^X  decision.)* 

writ  under  *• 

App.  (A),  V. 


P.  //.,  8.  2. 


Phillips  v,  Habbis. 


Leave  given  to  This  was  an  appeal  from  the  District  Registrar 
eign  judgment  of  Monmouth,  who  had  ordered  judgment  to  be 
on  a  speciallg-  gigned  on  a  specially-indorsed  writ,  tmless  the 
indorsed  writ  ^^^^^  ^f  the  daim  wis  paid  into  Court  by  the 
for^f^hire  of  defcndaQt  The  action  was  for  £65  for  the  hire 
a  steam  pump,  of  a  steam  pump  and  work  in  putting  it  up. 
although  de-  jT  ^.  Knight  for  the  defendant — ^The  object  of 

fendant  alleged  ^^^  -^^^  ^^  ^  provide  for  cases  where  there 

ZlLsu^7Z  was  really  no  defence  suggested.    We  allege  that 
for  the  purpose  the  pump  provided  was  insufficient  for  the  purpose 
for  which  it       for  which  it  was  expressly  ordered. 
was  hired,  j^     Charles    for    the    plaintiffl — The    District 

Begistrar  acted  on  the  affidavit  of  the  plaintiff^ 
and  the  plantiff's  bookkeeper,  stating  that  the 
defendant  had  called  and  admitted  his  claiuL  The 
work  the  pump  was  hired  for  was  done,  and  the 
pump  then  retumed(  W.N.,  p.  294,  was  referred  to). 
Abchibald,  J. — To  a  certain  extent,  on  these 
applications,  the  question  of  liability  must  be  tried ; 
but  how  far  one  is  to  try  it  is  a  nice  question. 
The  Eule  must  not  be  rendered  inoperative. 
Appeal  dismissed  with  costs,  t 

•  Weekly  Notes^l^e^srMxrj  bih.,  1876  (Monday,  Januuy 
24th)  ;  Law  Times,  lb,;  Solicitors'  Journal,  lb. 

t  Weekly  Notes,  February  6th,  1 876  (Wednesday,  January 
26th) ;  Law  Times,  lb, ;  Solicitors*  Journal,  lb. 
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W0OL8IOK  AND  ABOTHZB  V.  BUMES. 

ThiB  was  an  action  for  money  paid,  at  the  request 
of  the  defendant,  for  differences  on  the  Stock 
Excliange.  Master  Hodgson  ha^  refused  to  mate 
an  order  to  sign  judgment,  under  Order  AlV,, 
Bule  1,  on  the  ground  that  there  was  an  arrange- 
nient  to  carry  over  the  account  between  the  parties. 

The  plaintifEs  relied  on  an  admission  of  the 
defendant's  that  the  money  was  due. 

Abchibaij),  J. — How  can  the  agreement  between 
the  parties  to  cany  over  the  account  be  an  answer 
to  tiiis  action?  It  is  a  mere  matter  of  arrange- 
ment, a  promise  to  postpone,  for  which  the 
defendant  cannot  suggest  any  consideration. 

Order  to  sign  jud^ent. 

BeciBion  of  Uester  reversed.* 

vn. 


This  was  an  application  for  leave  to  sign  judg- 
ment under  Order  XIY.,  Bule  1,  on  appeal  &om 
the  Uaster.  The  action  was  to  recover  ^£5,000 
and  interest,  on  a  joint  and  several  covenant.  The 
defendant  set  up  a  deed  of  release  ;  the  answer  to 
that  being  that  the  release  was  an  escrow. 

Sotoeli,  for  the  plaintiff,  asked  that,  if  judgment 
was  not  allowed  to  be  signed,  at  all  events  the 
defendant  might  be  ordered  to  pay  the  money 
into  Court 

A..  B.  Hmritim  for  the  defendant. 

DxKMAK,  J. — This  is  a  question  for  a  jury  to 
by.  The  plaintiff  brings  simply  an  affidavit, 
rtAting  that  the  money  is  due ;  and  the  defendant 
repliea  by  alleging  a  deed  of  release.  The  plaintiff 


■  ITwily  KaUt,  Fsteosrv  1Mb,  ISTS  (Fridsjr,  rebroMy 
4tli) ;  LtHD  Tmi;  lb. ,-  SMatvrf  /«iimal,  lb. 
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has  to  resort  to  the  difficult  affirmatiye  proof  Hiat 
the  deed  of  release  was  only  delivered  as  an 
escrow.  I  shall  n^t  ordar  the  Bioa«y  to  be  paid 
into  Court.* 

vni. 

Zea^e  given  to       This  was  an  application  on  appeal  from  Master 
sign  Judgment    Pollock,  to    sign    final  judgment,    under  Order 
^orwT**^'^'  XIV.,  Eule  4,  in  an  action  on  a  guarantee. 
writ  in  4m  ^^    defendant's    affidavit     stated    that    &e 

action  on  a  guarantee  was  given  in  respect  of  an  undelivered 
guarantee,  ^iU  of  costs ;  that  it  was  given  under  protest,  and 
a/^Aot<^A  <fe-  obtained  by  undue  pressure  j  and  that  the  promise 
that  the  was  gratuitous. 

guarantee  itae  Dexman,  J. — That  the  defendant  should  not 
giifenimder  have  given  this  guarantee  is  no  defence  to  the 
^^^^h^  action.  Consideration  appears  on  the  face  of  the 
^undue  guarantee,  that  consideration  being  the  giving  up 

pretsun.  of  a  lease.     It  would  be  cruelty  to  the  defendant 

to  allow  this  action  to  go  on. 
Order,  t 

BuiiE  4, 
I. 

Leave  given  Upon  an  application  to  sign  judgment  under 

to  eignjudg*  Order  XTV.,  Rule  4,  Master  Dodgson  had  refused 

'"^f  ^  *  to  order  judgment  to  be  signed  for  any  part  of 

^id^wdtvrit  *^®  claim,  but  had  ordered  £100,  which  the  de- 

for  a  pari  of  fendant  practically  admitted,  to  be  paid  into  Court. 

the  claim  The  plaintiff  appealed  from  this  onier. 

^T^**^  ARcniBALD,  J.,  made  an  order  that  plaintiff  be 

„n^^  at  liberty  to  sign  judgment  for  £100,  unless  that 

withm  a  week,  sum  be  paid  to  him  within  a  week.} 


•  Lav?  Times,  Pebrtjary  19th,  1876  (Saturday,  Febnlanr 
6th) ;  SoUeitort'  Journal,  Ih. ;  Weekly  Notee,  Fehnaxf  £60, 
1876. 

t  Law  Times,  February  26th,  1876  (Tuesday,  Februaiy 
8th);  Solicitor 9*  Journal,  lb.;  Weekly  Notee,  Mardi  lHh» 
1876. 

X  Weekly  Notes,  February  6th,  1876  (Mopday,  JTaniuiy 
24th) ;  Law  Times,  lb,  ;  Solieitort*  Journal,  lb. 


LoBD  Hamibb  v.  Fuoht. 

This  was  an  Mttion  for  nmt  or  fM  use  and  «ooa-  ln<m  action 
patHm,  in  the  altematire.  Master  Dodgaon  had  /"r  «"  and 
retoMd  to  make  any  order.  ^^^*^' 

(7.  JwBWitOT  the  plamtiff,— The  defendant  does  t^tCaitJ^lU- 
not  deny  &at  he  has  been  in  possesaion  bom.  titu,  defendant 
Sept.,  1874, tothepre8enttime;ireare, therefore,  admittijig  tiac 
entitled  to  sign  judgment  for  that  amount.  **  had  been  in 

Btath^  for  the  d»rfendant.— The  defendant  is  Ci^(iw{'"" 
diarged  thrtmehout  Ihe  statement  of  <daim  as  ytar,  itare 
SBsignee  of  l^e lease.  TTiw  deience  is  that  he  is  aatgKinta 
not  assignee  of  the  lease.  The  assignee  of  the  ^f<*Ji«^'u>'i 
lessor  brings  tiiis  action  against  the  assignee  '^/'^l^)^'  "-^ 
of  the  leasee.  We  pay  £24  into  court  for  the  that  part  of 
mesne  profita.  tit  time. 

ABomBAU),  3. — The  defence  set  up  ie  no  answer 
to  an  aetion  for  use  and  o<x»pation,  vhidi  is  ad- 
mitted for  part  of  the  time  daring  vhioh  the 

plaintiff  dainiK. 

Order  of  Muster  amended  by  giving  liberty  to 
the  plaintiff  lo  sign  judgment  for  X167.  10a., 
arrears  of  rent. 

On  the  question  of  costs  being  raised,  Abceibau), 
J.,  foUowing  the  nev  practice  as  to  costs  in  ap- 
peals, which  Mr.  Justice  Quain  had  held  to  apply 
to  appeals  £rom  Masters  to  the  Jadge,  gave  the 
costs  of  both  applications  to  tjbe  plaintiff.  * 


OEDEE  XVI, 

Edlb2. 

MzBCAmnx  Biter  Pla,ts  v.  Isaao. 

This  was  an  action  fbr  the  balanoe  due  on  a  ^  ja„,(  ^lal■in^ 
promissoiy  note  brought  under  the  Bills  of  Sx-  broufkt  m 


r^ 
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l^a^^^d  '**    c^ang©  Act.    The  present  application,  on  appeal 
aprwnUwry*   from  Master  Manley  Smith,  was  to  substitute  one 
nou  under  the    Hart  as  the  plainti^  in  the  addon.     It  appeared 
BiiUofEx'      that  the  promissory  note  had  been  drawn    in 
«A^e  Act,  an  favour  of  Hart,  who  was  a  banker ;  that  Hart,  on 
made  nX         leaving  England,  had  put  the  note  into  ihe  hands 
BtUtuing  as       of  the  Mercantile  Siver  Plate  Bunk,  but  without 
plaintiff  the      indorsing  it;  and  that  on  its  falling  due,  Hart, 
banker,  who      having  been  informed  that  he  had  omitted  to 
^t^JuUnde      j^do"3®  i*»  forwarded  to  the  River  Plate  Bank  an 
of  the  bank,  he  indorsed  copy  of  the  note.    It  was  in  consequence 
having  omitted  of  this  informality  in  the  note  sued  upon  that  it 
to  indorse  it,      ^as  desired  to  substitute  Hart  as  plaintiff  in  the 
place  of  the  Mercantile  Biver  Plate  Bank.     An 
objection  taken  that,  this  action  being  under  the 
Bills  of  Exchange  Act,  the  new  procedure  could 
not  be  taken  advantage  of,  having  been  over- 
ruled, 

Denkait,  J.,  made  the  order  asked  for,  reversing 
the     decision    of    the    Master,    the    substituted 
plaintiff  to  pay  the  costs  of  both  applications. 
JS.  Jones  for  the  substituted  plaintiff. 
T,  Sastingi  for  the  defendant.* 

Bulb  9. 

LsATHLEY  (on  behalf  of  himself  and  all  others 
the  underwriters,   &c.)  v.  Maoandrew  ani> 

AirOTHEB.t 

Where  one  This  was  an  application  to  stay  the  above  action 

^h^lf^'  ^  ^^  *^®  ground  of  an  agreement  to  refer. 

numerous  '^'  ^'  ^athew  for  the  defendants. — ^Leathley  is 

parties  having  bound  by  an  agreement  to  refer.     I  am  willing  to 

the  same  admit  that  we  contracted  personally,  but  not  that 

^dsf^^'^  the  ^®  *^®  owners. 

pk^tiffon  Butterworth  for  the  plaintiffs. — The  other  plain- 

the  record  is  a  tiffs,  who  were  not  parties  to  the  agreement  to 

defence  to  the  refer,  are  not  bound.  If  the  defendants  admit  that 

action,  they  are  owners,  then  we  do  not  object  to  the 

*  Law  Times,  February  26th,  1876  (Monday,  Febmazy 
7th) ;  Solicitors*  Journal,  lb, ;  Weekly  Notes,  March  llth» 
1876. 

t  See  Vol.  L,  Caiamber  Cases,  p.  58. 
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referenM.  If  they  admit  their  owamhip,  then, 
of  ooDTBe,  they  are  liable  to  us  in  thia  action. 

LiHDUY,  J. — This  form  of  action  is  familiar  to 
Chancery  practitioners,  and  it  has  always  been 
held  that  a  defence  to  th^  plaintiff  on  the  record 
is  a  defence  to  the  Buit.  I  do  not  think  the 
personal  liability  of  the  plaintiffs  on  the  agree- 
ment to  refer  is  quite  the  question.  If  the  de- 
fendants do  not  admit  ownership  there  is  a 
question  for  the  jury,  and  the  agreement  to  refer 
does  not  apply. 

No  order,  unless  the  defendants  admit  that  they 
were  owners  of  JR*  Cid;  if  they  do,  order  with 
liberty  to  apply  to  settle  terms  of  reference.  Costs 
in  the  cause.* 

Bulk  13. 

I. 

An  expartt  application  was  made  for  leave  to  Leavt^W.n  lo 
add  another  d^endant  in  an  action  under  the  add  anoi/it  r 
Bills  of  Exchange  Act-  The  Master  had  refused  ■*?/■«*""  ■" 
the  application  on  the  ground  that  the  defendant  ^",^'5^" 
could  not  avail  himself  of  the  provisions  of  the  sm,  «/  j;^. 
Supreme  Court  of  Judicature  Acts  at  this  stage,  change  Act, 
The  defendant  had  obtained  leave  to  appear,  and  a^'rdeiin-ni 
a  statement  of  claim  had  been  deliverei  "nJ^of"" 

L1NDI.ET,  J.,  made  an  order  that  the  defendant  claim. 
be  at  liberty  to  join  a  third  party  as  defendant.f 

II. 

Beck  r.  De.^. 

This  was  an  action  by  an  auctioneer,  for  his  In  an  ati.oi> 
commission  on  goods  sold.  %  "•  ""c- 

R.    WiUiam*  for  the  defendant. — A   company  ''™<^/»'A" 
built  a  large  hotel,  which  the  defendant  furnished ;  an  a  tale  of 
the  company  has  been   wound-up,  a^d    the  fur-  /aniiure, 

^ '"ppii'd  b-i  Ihc 

iejendatil  i,i 
*   Wnklff  Natf,  January  29th,  1376  riliiirsdsv,  JaoDSiy 
2OU1)  :  Lmn  Timu,  lb. ;  SolieiU>ri'  Journal,  lb. 

t   W-tly  ifetu,  JonaaiT  23iid,  1876  <8at«ird>7,  Jsnnar}- 
I  Stli) ;  Zdw  Tlwwi,  n. :  Seluileri'  JonrmU,  li. 
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an  hotel  com' 
pony^  which 
foot  tubu- 
quetUly  wound 
upf  an  appli- 
cation by  dt" 
fendant  to  join 
the  official 
liquidator  as  a 
plaintiff/or 
the  purpote  of 
bringing  a 
counter-claim 
against  Aim,  in 
reepect  of  an 
alleged 
property  in 
half  the 
furniture,  toa» 
refuted. 


In  an  action 
for  mesne 
profits  against 
an  ^ected 
tenant  of 
plaintijf^s 
land,  received 
during 
plaintiff's 
lunacy,  an 
application 
by  defendant 
to  join 
plaintiff*s 
sister  as  de- 
fendant  in 
respect  of 
rent  paid  her 
by  him^  and 
applied  to 
plaintiff*  t 
maintenance  in 
an  asylum, 
was  refused. 


niture  lias  been  fioM  by  ttnotioft  by  agfeement 
of  all  parties.  The  auctioneer  has  brooghtHus 
action  against  ns,  and  we  have  a  claim  against 
the  official  liqtddator  of  the  company  in  respect 
of  an  alleged  property  in  half  of  the  fbmitnre. 
We  say  that  the  auctioneer  sold  for  the  liqui- 
dator. We  wish  the  official  liquidator  to  be 
joined  as  a  plaintiff,  that  we  may  bring  our 
counter-claim,  which  arises  out  of  the  same 
matter,  against  him,  and  have  it  decided  in  Uiis 
action. 

BulUn  for  the  plaintiff. 

LiNDLEY,  J.,  would  make  no  order.  Ck>sts  to  be 
plaintiff's  in  any  event.* 


m. 

LovELL  V.  Holland. 

This  was  an  action  for  mesne  profits  against  the 
defendant,  who  had  been  tenant  of  the  plaintiff's 
land  during  his  incarceration  in  an  asylum.  An 
action  of  ejectment  had  already  been  successfully 
brought  against  the  same  defendant  The  damages 
were  assessed  by  the  plaintiff  at  the  rent  which 
the  defendant  had  been  paying.  The  present 
application  was  on  appeal  from  Master  Hodgson 
by  the  defendant,  and  was  that  Miss  LovaQ,  the 
plaintiff's  sister,  might  be  made  a  party  to  the 
action,  and  might  be  ordered  to  deliver  a  statement 
of  defence  in  the  place  of  the  present  defendant. 
The  defendant's  case  was  that  he  had  paid  rent  to 
Miss  Lovell,  and  that  she  had  applied  the  money 
so  paid  to  the  expenses  of  the  plaintiffs  residence 
in  the  asylum. 

A&CHiBALD,  J. — The  procedure  of  which  the 
defendant  wishes  to  avail  himself  rather  contem- 
plates the  case  of  a  defendant  who  is  not  liable, 
or  who  is  to  a  (^reat  extent  free  from  any  dedGetult. 


«  Weekly  Not&e,  Jatmarv  29th,  1S76  (Saturday,  Jaanary 
22Dd)  ;  Law  Timet,  lb, ;  Selieit&re'  Journal,  7). 
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Hiere  fhe  d«fetidant  ie  &  trMrpaaser.  "Why  shAnld 
llie  plaintiff  be  pnt  to  proYe  that  any  mone^  WM 
paid  to  Miss  Lovel!  ?  If  the  defendant  was  led  to 
believe  tiiat  Hies  Lorell  wbb  the  pet«OD  to  whom 
the  rent  Bhoutd  be  paid,  and  paid  it  to  her  imder 
a  mistake  of  fiict,  he  has  a  simple  remedy  against 
hsr  for  money  had  and  received. 
A|rpeal  dismissed  witli  ooets.* 

IV. 

Lkbeouley  v.  KkBBisoir  Aim  ovhbbb. 

This  was  an  action  by  a  merchant  against  j 
solicitors  for  negligence.  The  defence  was  that  the  i 
negligence,  if  any,  vas  the  negligence  of  Kilby,  " 
ivboiQ  the  defendants  had  instructed.  MEister  * 
Manley  Smith  had  made  an  order,  joining  Kilby  „ 
as  a  defendant  in  the  action,  and  the  plaintiff  / 
appealed  against  this  order.  " 

Soni4  Fayiu  for  the  plaintift — ^The  defendants  ^ 
do  not  apply,  as  they  might  have  done,  under  t. 
Eules  17,  18,  and  19  of  Order  XVI.,  in  which  case 
notice  must  hare  been  ^en  to  the  third  party 
from  whom  they  claimed  indemnity;  but  they 
apply  under  finle  13  of  that  order.  JFilliamt  y. 
AmA-ewt  (Vol.  I.  Chamber  Cases,  p.  60)  and 
Smith  V.  MauJtiM  (Ih.,  p.  B6)  are  the  only  two 
cases  I  have  found  where  this  Rule  has  been 
applied ;  and  in  those  cases  the  circumstances  are 
quite  different  from  those  in  this  case.  The  Bule 
was  probably  intended  to  meet  any  difficulty 
wbich  might  arise  from  the  abolition  of  pleas  in 
abatement.  The  Master  has  now  ordered  <ib  to  sue 
a  defendant,  whose  liability  we  do  not  recognise. 

Sullm  for  the  defendants. — ^We  say  that  Kilby 
is  the  party  who  is  really  liable.  We  admit 
reliuner  by  me  plaintiff,  but  we  say  that  with  his 
consent  our  managing  clerk  put  the  matter  in 
KObyt  hands.     I  etibmit  that  one  of  the  objects 


temitwl  thnr 
but  that  of  H 
tfiird  per  mm. 

they  put  thr 

pUintif, 
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of  Bule  13  was  to  meet  the  diffioulty  of  not  being 
able  to  put  in  evidence  at  the  trial  evexything  that 
was  material,  through  persons  who  were  connected 
with  the  matters  in  question  not  being  joined.  If 
we  had  served  Kilbj  with  a  notice  of  indemnity 
under  Bule  18,  he  need  not  have  made  himself  a 
party  to  the  action  unless  he  chose  to  do  so ;  and 
if  he  chose  not  to  put  in  an  appearance,  the  essential 
part  of  our  evidence  would  have  been  shut  out. 
If  it  should  turn  out  that  the  joinder  of  KUby  was 
unnecessary  or  unreasonable,  the  costs  occasioned 
by  such  joinder  will  fall  upon  us. 

LiNDLET,  J. — ^I  think  that  this  application  is  not 
within  Eule  13  of  Order  XVI.,  and  that  the 
Master  was  mistaken. 

Name  of  defendant  Kilby  to  be  struck  out; 
decision  of  Master  reversed.* 

T. 

UOBMAGE  V,  QbOSBIAK  AND  ANOTHEB. 

'  In  an  action  by  This  was  an  action  by  a  shipowner,  against  two 
a  thipowner  consignees  of  goods  carried  by  him,  for  demurrage, 
against  eon-  ^  counter-claim  had  been  delivered  for  damage  to 
Mr^tf which  ^^*'^-  ^®  plaintijff  then  took  out  the  present 
a  eounieT'Claim  summons,  wluch  was  to  add  other  parties  as 
ioat  aeuvp  for  plaintlfiGs,  on  the  ground  that  they  were  part 
damage  to  the  owners,  and,  therefore,  partly  liable  on  the  counter- 
e^go.Uaveto    ^^^^^    Master  Hodgson  had  refused  to  make  tho 

joxn  part  _  ^ 

ownert  alleged    OTQBT, 

to  be  partly  Webster  for  the  defendants. — ^Under  OrderXVi., 

liable  on  the      Rule  13,  no  plaintiff  can  be  joined  without  his 
eounter^elaim,    ^j^^^^i :  under  the  old  practice,  tJbat  consent  had 

as  eo'platnttftf         .  •/»   j  v       xnj      -I 

was  refuted.      *<>  DC  verified  by  affidavit. 

WittioT  the  plaintiff. — The  rights  of  the  parties 
whom  I  wish  to  join  are  the  same  as  those  of  the 
present  plaintiff.  This  action  is  being  brought 
for  their  benefit.  Under  the  old  system  we  might 
have  been  nonsuited  for  not  joining  these  parties. 


•  Weekly  Notety  Jamiaiy  29th«  1876  (Friday,  January 
21  st)  ;  Law  JHmee^  Jb»;  Solieitors'  JourmU^  lb. 
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Weoan  no  lon^^plead  inabatement  to  theoounter' 
claim,  and  it  irotdd  be  very  hard  if,  because  the 
plaintiff  brings  the  aotion  alone,  which  he  ia 
entitled  to  do,  ve  should  have  to  meet  alone  a 
subsequent  claim  with  regard  to  which  oUier 
persons  are  liable  as  much  as  himself. 

LrasLET,  J.,  dismissed  the  appeal  with  costs.* 


Bulb  17. 

CoiOOSSIOHBItS    OF  WaTEBFOBD    I 
AMD  EVAMB. 


Teale,  Beoo, 


This  was  an  action  for  expenses  incurred  in 
removing  wreck. 

SuttoK  for  the  defendants. — ^We  have  served  the 
Great  Western  Bailwaj  Company  with  a  notice 
that  we  claim  indemnity  from  them ;  they  consent 
to  come  in  and  defend  the  action,  and  to  our 
withdrawing. 

C.  Sovien  for  the  plaintiffs. — ^We  object  to  that, 
unless  the  Great  Western  Bailway  Company  admit 
their  liability;  the  present  defendants  have  done 

80. 

Myhurgh  for  the  Great  Western  Railway  Com- 
pany.— Wear©  willing  to  admit  our  liability. 

FoLU)CK,  B.,  made  an  order  for  tbe  Great 
Western  Bailway  Company  to  be  defendants,  they 
admitting  the  cause  of  action  and  their  Hability.f 


EuLES  17,  18,  19. 
Dawxb  and  akotheb  v.  Thormton  and  Othebs. 

This  waa  an  action  by  builders  for  work  done  If  maaiou 
nnderacontractto  build  achurch.  The  defendants  *y '^•^'■'.j 
now  desired  to  serve  a  third  party  with  notice  that  ^^^^  '" 
they  claimed  indemnity  from  him.  The  nature  of  church,  lean 
the  claim  for  indemni^  was  that  Mr.  Barry,  the  viatgirm  ta 
architect,   had  ordered  costly  extras,  and  had  no  ^findmiti  i. 


urrtei,  thi 

ciaimiag 
indemnity 

eempany, 

liability,  the 
ccmpany  i,v,. 
tubtiilal,-,!  ,< 
dtfendayil.'  u 
plaaof  c/,. 


■  WfUy  KoUi,  JsQOAry  32nil,  1876  (Wednesdmy, 
Juma^  12tb) :  Lmc  Tim**,  lb. ;  Solicilori'  Journal,  lb. 

t  Wmklg  Holtt,  JuiUHy  22iid,  1S7S  (Friday,  Jaauaiy 
lltb)  1  Lam  Timt»,  lb.;  Solitilort'  Journal,  lb. 
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notice  of  a 
claim  for 
indemnity  in 
respect  of 
costly  extras 
ordered  by  him 
without 
express 
authority. 


On  an  applux^- 
tion  by  dc" 
fendantsfor 
direciiofu  as 
to  future 
proceedings^  in 
an  action  by 
the  holders  of 
a  bill  of  ex- 
ehafige  against 
than  as 
acceptors^  in 
which  the 
drawer  had 
appeared  as  a 
third  party 
after  notice 
that  defetidants 
claitned  in- 
demnity  from 
him  for 
partial  failure 
of  the  con* 
sideration, 
defendants 
were  directed 
to  pay  the 
amount  of  the 
bill,  less  the 
amount  of  the 
aUeged  failurCy 


authority  to  order  thAiii,  and  must,  tlievefore,  inr 
denmify  the  defendants.  It  was  stated  that  the. 
questioiL  would  be  whether  these  extras  were  a 
reasonable  outcome  of  the  contract 

Order  made  by  Abghibald,  J.,  for  leaye  to  serve 
notice  on  0.  Bany.* 

Exile  21* 

The  National  Frovikclal  Bane  op  ENOLAin)  v. 
The  Bbadly  Bridge  Ohabcoal,  Xbon,  ahd 
FouNDEY  Company. 

This  was  an  action  on  a  bill  of  exchange  by  the 
holders  against  the  acceptors^  and  a  notice  had 
been  served  by  the  latter  upon  Hewetson,  the 
drawer  of  the  bill,  that  they  claimed  from  him 
part  indemnity.  Hewetson  had  appeared  pur- 
suant to  the  notice,  and  the  defendants  now 
applied,  under  Bule  21,  of  Order  XVI.,  for  direc- 
tions as  to  future  proceedings  in  the  action. 

Moulton  for  the  defendant. — The  ground  of  our 
claim  for  indemnity  against  the  drawer  is  the 
partial  failure  of  the  consideration  for  the  accept- 
ance. If  the  drawer  will  pay  to  us  the  amoimt  of 
the  failure  of  consideration  (about  £95),  we  will 
allow  judgment  to  be  signed  for  the  whole  sum. 

WdrhurtonPikeioTl3.QWQ\&QiL, — ^I  deny  the  failure 
of  consideration.  As  that  is  now  the  only  ques- 
tion in  dispute,  I  propose  that  I  should  be  sub- 
stituted for  the  present  plaintiiis,  and  sue  the 
defendants  on  the  bilL 

Archibald,  J. — The  defendants  are  willing  to 
pay  the  amoimt  of  the  bill  to  the  plaintifis,  lees 
the  amount  of  the  alleged  failure  of  consideni^on; 
Hewetson  must  pay  the  plaintiffs  what  will  make 
up  the  whole  amoimt  due  on  the  bill,  and  then  can 
continue  this  action  to  recover  the  sum  so  paid. 


i 


*  Law  Times,  February  12th,  1876  (Thursday,  Febni&ry 
3id) ;  SoUeitors'  Journal,  Jh. ;  Weekiy  Notee^  Febnutfy  19th, 
1876.  See,  also,  Maedonald  ▼.  ^ode,  reported  under  seotioa 
24,  8ab»8ectioa  (3),  of  the  Supnane  Court  of  Judicature 
Act,  1873. 
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Order,  defendants  undertaldng  to  pay  pltuntiffs  'A«  drawn-  to 
£  and    interest,    and  on    payment  of  the  '"*'  '** '"""" 

fiirther    sum   of    £958    interest    and  oosts    by  J^'^'j/" 
Hewetsoa  to  the  plainti^,  Hewetsoa  to  be  sub-  $uiMiituitd 
etituted  08  plaintiff  in  this  action,  and  to  be  at  for  '^  hoidtn 
liberty  to  proceed  for  £        .*  atpUiniif. 

OBDEB  XIX. 

EuLE  3. 


This  -was  an  appeal  from  the  District  Kegistrar  Leavtgiren,  in 
of  Liverpool,  ■wno  had  refused  the  plaintiff's  "" "«""  fir 
application  to   sign  judgment.      The  action  was  *"  "t 

brought  under  the  old  procedure,   and  the  writ  f„f^„  i,i 
specially  indorsed  in  the  same  manner  as  it  would  Nmetnber, 
now  be  under  Order  ni.,  Eule  6.     The  special  l8T6,(orf(/ircr 
indorsement  on  the  writ  was  as  follows : — "April,  "*?"",'"■" 
1875.     To  amount  of  acconnt  rendered  for  work  tfc^"/^  T'tet- 
done  by  the  plaintiff  for  the  defendant  at  his  of,  both 
request  in  and  about  the  keeping  and  training  of  partita  ma- 
a  horse  of  the  defendant,  X6l.  Ss."      Conflicting  -""'"V- 
deoisions  as  to  whether  Judgment  could  be  signed 
under  Order  XIV.,  Hule    1,  under  any  circuni- 
Btsnces,  when  the  writ  has  been  indorsed  before 
the  Supreme  Court  of  Judicature  Acts  came  into 
operation,  were  referred  to.     It  was  stated  that 
the  I>iBtrict  Begistrar  had  said  that  at  any  rate  he 
would  not  make  the  order  after  issue  joined. 

ChanneU  for  the  plaintiff.—The  general  order  of 
Mr.  Justice  Lush  that,  where  no  declaration  has 
been  delivered  before  the  1st  November,  the  pro- 
ceedings should  be  continued  under  the  old  system, 
was  expressly  stated  to  be  subject  to  special 
orders.  If  thare  is  no  defence  to  this  action,  why 
should  it  go  to  trial  ?  The  defendant's  clmm  to  a 
set-off  is  in  leali^  only  ground  Sor  an  action  of 
trover. 

W.  C.  Gully  for  the  defendant. — My  daim  to 
a  setoff  is  in  respect  of  certain  hamesa,  &c.,  left 


aiit)  ;  Laie  I 
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by  the  defendant  with  the  plaintifP.  That  mig^t 
be  for  goods  sold ;  leaying  goods  in  the  possession 
of  another  is,  under  certain  circnmstancee, 
eyidence  of  a  sale.  We  paid  £25  on  this  daim, 
and  this  proceeding  was  not  taken  by  the  plaintiff 
till  after  issue  joined.  Supposing  the  set-off  not 
to  be  good,  if  the  plaintiff  can  avail  himself  of 
the  new  procedure  the  defendant  can  also,  and  my 
defence  is  good  as  a  counter-claim.  If  this 
action  goes  on,  we  shall  apply  to  bring  it  under 
the  Supreme  Court  of  Judicature  Acts  in  order  to 
file  our  coimter-daim. 

Dekkak,  J. — ^I  shall  afi&rm  the  Registrar's 
decision,  and,  if  both  parties  consent,  I  will  give 
the  defendant  leave  now  to  file  his  counter-claim. 

No  order ;  costs  to  be  defendant's  in  any  event. 
Defendant  to  be  at  liberty  to  proceed  by  way  of 
counter-claim.* 


In  an  action 
to  recover  the 
balance  of 
money  dtte  on 
the  sale  of  a 
public»hou$e, 
defendant  wat 
permitted  to 
set  up  a 
counter-claim 
for  the  return 
cf  money  paid 
at  a  deposit^ 
on  faUe  repre- 
sentatione 
made  by  the 
plaintiff** 
agent  to  defen- 
dant^  and  to 
Join  the  agent 
an  co-defendant 


n. 

Bartholomew  v.  BAWLnfOs* 

This  was  an  action  brought  to  recover  the 
balance  of  money  due  on  the  sale  of  a  public 
house.  It  was  desired  to  set  up  a  counter-claim 
for  the  return  of  money  paid  as  deposit  on  false 
representations  alleged  to  have  been  made  to 
defendant  by  one  Smith ;  and  for  this  purpose  an 
application  had  been  made  to  Master  Bennett  to 
join  Smith  as  a  co-defendant  to  the  counter-claim, 
which  was  refased.  That  decision  was  now  ap- 
pealed against. 

Glyn  for  the  defendant. — Our  answer  to  this 
claim  is  that  the  takings  were  warranted  to  be 
up  to  a  certain  amount,  and  that  they  were  not 
equal  to  that  amount.  Smith  was  the  plaintiff's 
broker  and  agent,  and  we  allege  that  he  made 
false  representations  to  us  as  to  the  value  of  the 
business,  which  induced  us  to  make  the  deposit. 

*  Law  Times,  Febrnary  19tli,  1S76  (Monday,  Fehnuury 
7th) ;  Solicitors*  Journal,  lb, ;  Weekly  Ifotes,  February  26th, 
1876.  N.B. — S«e,  further,  under  section  22,  sab-MCtion 
(8),  of  the  Supreme  Oourt  of  Judicature  Act,  1873. 
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Btard  for  the  plaintUt — Urs.  Bartliolomew  has  telha  e 
made  no  f  alae  representationa  ;  why  should  she  be  '*"*"• 
prejudiced  in  her  action  by  this  counter-claim  ? 
Bsaides  prejudicing  her  case,  it  will  postpono  the 
action,  and  therefore  keep  her  longer  out  of  this 
money  which  she  alleges  is  owing  to  her.  If 
Smith  has  made  false  representations,  an  action 
for  damages  can  be  brought  against  him- 

Akchibald,  J. — There  is  no  doubt  whatever  that 
a  defendant  is  entitled  to  set  up  any  counter-claim 
that  is  not  so  incongruous  as  to  be  incapable  of 
being  conveniently  tried  with  the  origin^  claim. 
I  think  a  claim  for  the  return  of  deposit  money  ou 
the  ground  of  &aud  may  be  very  convenieutly  tried 
in  an  action  for  the  balance  of  purchase-money 
on  a  sale,  when  the  whole  defence  to  the  action  ia 
on  the  ground  of  fraudulent  representation  by 
the  agent.  I  cannot  say  that  these  claims  are  of 
such  an  incongruous  kind  as  to  he  unfit  to  be  tried 
together.  I  regret  that  there  may  be  some  delay 
in  the  trial  of  the  action,  owing  to  the  joinder  of 
Smith ;  but  that  cannot  be  avoided. 

Order  to  join  Smith  as  a  party  to  the  counter- 
claim; and  costs  to  be  defendant's  in  any  event.* 


Buut  4. 


■WraoARD  p.  Cox, 

This  was  an  action  of  slander,  and  the  defend-  Pariiniiari  i 
ant  now  applied  for  an  account  of  the  names  and  'A<  mouj  "h 
addresses  of  divers  persons  mentioned  in  the  "*'""" ".'" 
statement  of  claim,  and  in  what  respects  the  ^l^^^j  ,„ 
plaintiff's  business  was  falling  off.  tht  StaUnn  n 

Dbkhah,    J. — The    defendant    is    aaking    the  of  Claim,  .m 
plaintiff  for  the  names  of  persons  who  were  passing  "^J^.l!" 
in  the  street  at  the  time  of  the  alleged  slander  ^^^^^l,,, 
being  uttered ;  that  can  certainly  not  be  allowed.  faUinj  of. 
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action  of 
tlander. 


To  ask  for  particulars  of  damages  in  an  action  for 
slander  is  a  very  novel  application ;  and  to  ask  for 
the  particaiars  of  damages  occacdoned  by  the 
business  falling  off  is  only  another  waj  of  asking 
what  business  the  plaintiff  did  before  the  slander. 
It  is  very  doubtful  whether  the  plaintiff  would  be 
allowed  at  the  trial  to  give  particular  evidence  of 
damages  occasioned  by  the  falling  off  of  his 
business. 

Dimnissed  with  costs.* 


Where  the  old 
forms  of 
pleading  will 
eerve  as  models^ 
they  are  not 
necessarily 
abolished  by 
the  Judicature 
Acts,     In  an 
action  for 
money  had  and 
received  for 
the  plaintiff  s 
usSf  the  state' 
ment  that 
defendant 
received  a  sum 
of  money  for 
the  plaintijf*  s 
use  is  all  that 
can  he 

required ;  the 
circumstances 
under  which 
he  received  it 
need  not  be 
stated. 


n. 

Ba&TLBTT  9.  BOGHB. 

This  was  an  action  for  money  had  and  received 
fox  the  plaintiff's  use.  Master  Sir  F.  PoUoek  had 
ordered  the  plaintiff  to  amend  his  statement  of 
claim  by  stating  the  circumstances  tinder  which 
the  defendant  received  the  £95,  and  when,  where, 
and  under  what  circumstances  the  account  was 
stated  between  them.  This  order  was  now 
appealed  against. 

0.  B,  AlUny  for  the  plaintiff,  cited  Order  XIX.. 
Eule  4. 

B^esfordf  for  the  defendant,  cited  forms  in  the 
Appendices  to  the  Act  of  1875,  for  cases  that 
would  formerly  have  come  under  a  count  for  money 
had  and  received. 

The  statement  of  claim  was  as  follows  : — 

1.  One  Christopher  John  MurseU  paid  to  the 
defendant  for  the  use  of  the  plaintiff  £96,  and  the 
defendant  had  and  received  the  said  sum  from  the 
said  0.  J.  MurseU  for  the  use  of  the  plaintiff. 

2.  The  defendant  with  the  consent  of  the  plain- 
tiff retained  £5  as  commission  for  his  trouble,  and 
paid  to  the  plaintiff  the  sum  of  £45,  paroel  of  the 
said  £95  so  received  by  him  as  aforesaid,  leaving 
a  balance  of  £45,  which  is  wholly  due  and  unpaid 
to  the  plaintiff. 


♦  law  Times,  February  26th,  1876  (Wednesday,  Febmaiy 
9th):  Solicitors' Journal,  lb, ;  Weekly  Notes,  March  11th, 
1876. 
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The  plaintiff  claims  £4S  and  istereet  thereon 
from,  &c. 

Abchibau),  J. — The  only  material  facts  in  this 
case  are  that,  the  defeadant  received  the  money, 
and  that  he  receiTed  it  for  the  plaintiff's  use. 
Where  the  old  forms  'will  servo  as  models,  they 
are  not  necessarily  abolished  by  the  Supreme 
Court  of  Judicature  Acta.  Where  the  defendant 
has  received  a  sum  of  money  for  tho  plaintiff,  the 
statement  of  that  fact  is  all  that  can  be  required. 
The  Master's  decision  will  be  reversed,  and, 
folloifing;  the  new  practice,  the  whole  of  the  costs 
will  he  ttke  plaintiff's  in  any  event.* 

in. 

Coi^nui.  AssuKAKCE  C0BP01U.TIOH  (Luotsd) 
V.   Phobsek. 

This  was  an  action  of  slander  in  which  Master  Fartieulan 
Sip  F.  Pollock  had  refused  to  make  an  order  for  ofwhatpantd 
particulan  of  the  statement  of  defence.  '"  "  '^'*'■■'''- 

TtnAdAthituon  fbrthe  plaintiff.— The  defendant  tTintCZtu. 
denies  that  he  spoke  or  published  the  words  we  mtnt  of 
charge  him  with.     Ho  then  goes  on  to  say  that  as  dtfeiue, 
agent  of  the  Union  Iiife  Assurance  Company  he  "-^""f  " . 
met  with  one  David  Lamb  and  others,  and  that  all  „„  actim  t.'/" 
anch  statements   as  were  made  in   conversation  iiander. 
between  them   were  made   for   the    purpose  of 
advising  Lamb  as  to  insurance.     He  then  says 
that  the  words  that  were  used  were  true.    We  want 
particulars  of  what  passed   at  the  conversation 
referred  to. 

Pritehard  for  the  defendant. 

Abchibau),  J. — The  defendant  admits  that  he 
had  a  conversation  with  Lamb,  but  denies  that  he 
used  the  words  the  plaintiffs  allege  as  slanderous; 
and  he  says  further  that  whatever  was  said  about 
the  plaintiffs  was  true.  It  is  wholly  immaterial 
what  those  statements  were. 

Appeal  dismissed  with  costs. f 

•  Wttlls  Kola,  February  6th,  1876  (Wednesday,  Janiur\- 
3«th)  :  X«E  Tim,,,  lb.  ;  Solicitor,'  Journal,  lb. 

t  WetlUff  Jfote,,  Febmary  6th,  1B76  (Thiiradsy,  Januarj- 
27th)  ;  ZaM  riowi,  ii.y  Soliei(ori'  Journal,  Jt. 
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In  an  action 
by  a  tvidoWf  a* 
administratrix 
of  her  late 
hutbandf  an 
auctioneer, 
against  hie 
eolicitor^  par- 
ticulare  of  the 
claim  were 
ordered  to  be 
delivered,  in 
addition  to 
those  ^eciallff 
indorsed  on 
the  writ. 


In  an  action 
in  which  it  did 
not  clearly 
appear  what 
was  plaintiff  *s 
claim,  and 
defendant 
wished  to  get 
up  a  counter- 
claim,  a 
further  states 
ment  was 
ordered  to  be 
delivered,  in 
addition  to 
that  specially 


OEDER  XXI. 

EujJB  4. 

I. 

Cotton  v,  Hottshak. 

lliis  was  an  action  by  a  widow,  as  administra- 
trix, against  the  Solicitor  of  her  deceased  husband, 
who  was  an  auctioneer.  The  writ  was  specially 
indorsed,  and  the  plaintiff  gave  a  notice  iJiat  the 
claim  was  that  wluch  appeared  by  the  indorse- 
ment upon  the  writ  The  present  sunmions  was 
taken  out  by  the  defendant  for  a  statement  of 
claim  and  particulars.  The  Master  had  refused 
the  application. 

Archibald,  for  the  plaintiff,  said  that  no  further 
particulars  of  the  claim  could  be  given  than  those 
indorsed  on  the  writ. 

WiU  for  the  defendant. 

Lnn)LEY,  J.,  made  an  order  for  the  plaintiff 
to  deliver  the  best  particulars  she  can  in  a  week ; 
defendant  to  have  eight  days  after  delivery  of 
particulars  to  put  in  his  statement  of  defence. 
Summons  adjourned  generally.* 

n. 

SCHOMBERO  V,  ZOEBELLI. 

This  was  an  application  for  further  and  better 
particulars  of  claim  in  an  action  where  the  writ 
was  specially  indorsed,  and  the  plaintiff  had  de- 
livered a  notice  that  his  claim  was  that  which 
appeared  by  the  indorsement  on  the  writ,  instead 
of  delivering  a  statement  of  claim. 

In  support  of  the  application  it  was  stated  that 
the  plaintiff  made  a  large  claim  for  interest  at  12 
per  cent. ;  that,  as  regarded  the  interest,  the  de- 
fendant disputed  the  claim.  The  defendant  also 
desired  to  set  up  a  claim  for  damages  in  respect  of 
caps  sent  to  the  plaintiff,  a  merchant  at  Singapore, 
to  be  sold  for  the  defendant,  which  caps  had  been 


•  Weekly   Notes,   January    22nd,     1876     (Wednesday, 
January  12tli) ;  Law  Times,  lb.;  Solicitors*  Journal^  lb. 
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transinitted  by  the  plaintiff  without  any  authority  indorsed  on 
to  Hong  Kongy  where,  having  been  spoilt  on  the  '**  *'^^- 
▼oyagey  they  were  sold  at  a  loss. 

D^mcAN,  J. — ^The  form  of  the  summons  should 
not  have  been  for  particulars,  but  for  further 
statement  of  daim.  W]iat  the  defendant  really 
wants  is  not  particulars  of  the  pleadings,  but  that 
it  should  appear  on  the  pleadings  what  is  his  case 
and  what  is  the  plaintiffs.  I  think  this  is  a  case 
where  it  will  be  better  to  have  a  statement  of 
daim. 

Order  for  farther  statement  of  daim.* 


OEDER  XXn. 

EXTLE    3. 

See  The  Makqate  Pieb  &  Harboub  Compai?y 
«.  Febby,  reported  under  Order  XIY.,  Eule  1. 

Ettles  5,  6y  &  7. 

See  under  Order  XTI.,  Eule  13,  and  Order  XIX., 
Eule  3. 

Eule  9. 

NicoLsoN  f>,  Jackson. 

This  was  an  application  to  strike  out  a  counter-  ■^'*  ^^  ^^^*^ 
daim  in  the  above  action,  which  was  for  libeL  '^'*^/^ 
The  alleged    libel  was  contained  in  a   circular  dir^torofa 
letter  published  by  defendant   among  the  share-  eompany,  a 
holders  of  the  Haune  Colliery  Company  (limited) .   eotmter^laim 
The  plaintiff  was    one    of  the    directors  of  the  M^^9f'M 

■■  ,  J    •      XT-      1  xA  -xi     «>"  sustained 

company,   who  were  charged  m  the  letter  with  i^y  defendant 
conspiracy  and  fraud.     The  defence  was  that  the  in  respect  of 
communications  were  privileged,  and  there  was  a  shares  in  the 
counter-daim  for  damages    for  loss  sustained  in  ?^?!*^ 
respoct  of  shares  bought  on  false  representations,  fj^  reore- 
larhes  for  the  plaintiff. — The  plaintiff  alone  is  sentations 


«  Law  !r»MM,  February  26th,  1876  (Wednesday,  Febmary 
Ml) ;  Solieiiori  Journal,  lb.  ;  Weekly  Notes,  Mardi  11th, 
1876.    See,  also,  Order  XIY.,  Rule  3. 


madebif  the 
directors^  waa 
struck  outf 
on  t&tfM, 
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An  ord$r  of 
the  Matter 
staying  an 
action  f  was 
varied  by 
substituting 
the  word 
"  diseontinn-' 
ing  "  for 
"  staying,*'  so 
as  to  put  an 
end  to  the 
action 
altogether. 
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not  responsible  on  tbis  oounter-daiaiy  but  the 
otber  directors  also.  Tbe  action  for  libel  is  a 
simple  one ;  the  counter-claim  will  be  Icmg  and 
involved.  Tbe  libel  is  a  veiy  gross  one,  and  this 
counter-claim  must  prejudice  the  plaintiff. 

UnderhiU  for  the  defendant. — If  we  have  really 
been  induced  to  buy  shares  by  their  fraud,  it 
would  be  absurd  that  they  should  be  allowed  to 
bring  an  action  of  libel  against  us,  and  p^haps 
recover  damages,  merely  because  we  cannot  tedi- 
nicfdly  justify. 

Ldtdley,  J. — ^This  is  one  of  those  eases  where 
it  would  be  very  difficult  to  keep  the  jury  from 
mixing  up  the  two  claims. 

Order  to  strike  out  counter-claim,  without  pre- 
judice to  any  action  the  defendant  may  bring,  and 
on  the  terms  that  the  plaintiff  in  this  action  shall 
not  issue  execution  on  any  judgment  he  may 
obtain  without  leave  of  a  Court  or  a  Judge.  Costs 
in  the  cause. 

In  this  case,  under  the  provisions  of  the  new 
scale  of  costs,  a  special  allowance  of  £1  Is.  was 
made  to  the  solicitor  on  each  side.* 

ORDER  XXin. 

This  was  an  application  by  a  defendant  to  vary 
an  order  of  Master  Walton,  staying  an  action  on 
pajonent  of  costs.  It  was  contended  that  he  had 
no  power  to  make  such  an  order,  and  that  the 
summons,  the  wording  of  which  the  order  fol- 
lowed, was  misconceived,  as  it  followed  the  old 
practice.  It  was  further  contended  that  this  order 
would  enable  the  plaintiff  to  go  on  with  the  action 
subsequently,  and  that  the  defendant  had  now  a 
right  to  be  put  in  the  same  position  as  if  he  had 
a  judgment  in  his  favour. 

LiNDLEY,  J. — ^It  seems  to  me  to  be  very  imma- 
terial ;  but  I  will  vary  the  order  by  substituting 
the  word  "  discontinued  "  for  **  stayed,  "f 

«  Weekly  Notes,  January  29th,  1876  (Tuesday,  January 
18th) ;  Law  Times,  lb. ;  thlicitors^  Journal^  lb. 

t  Weekly  Notes,  January  29th,  1876  (Saturday,  Januaxy 
22nd) ;  Law  Times^  lb. ;  Solicitort^  Joumai,  Ih, 
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ORDER  XXVIL 

RlTLB  1. 
I. 

In  an  action  of  trespass,  an  application  was  1*^  (*f^  action 

made  to  strike  out  the  statement  of  daim.     The  %-^^^^  fA' 

writ  was  issued  in  June,  and  Master  Dodgson  had  ^^Ja  a**^ 

ordered  a  statement  of  claim  to  be  filed  within  statement  of 
eight  days.     The  plaintiff  then  serred  a  copy  of  Claim  to  be 

the  indorsement  on  the  writ  as  a  statement  of  ^^^^^«^f 

dainL     The  defendant  now  contended  that  this  ^7r/X!Il«« 

-,    -   .  iiverea  a  copy 

was  no  statement  oi  ciami.  ^f  ij^  indorse" 

LnvDiAT,  J. — ^It  is  an  informal  statement,  but  ment  on  the 

it  need  not  be  struck  out.  ^^^^  and  i he 

Statement  to  be  amended  in  a  week,  otherwise  ^^^.^f^^ 

order.     (Josts  in  the  cause.*  0,^, 

Babkioot  v.  Hakk  and  Cbosb. 

This  was  an  action  for  money  lent.     A  sum-    Where  unoh* 
mons  had  been  taken  out  by  the  plaintiff  to  stnke  Jf^i^*^^* 
out  the  statement  of  defence.  pZ^ltill 

Wilherforce  for  the  plaintiff. — The  statement  of  be  employed  as 
defence   contains  foiu*  distinct   and   inconsistent  untler  the  old 
allegations,  namely,  that  the  plaintiff  never  lent  »y»^  of 
the  money ;  that,  if  he  did,  he  lent  it  to  somebody  f^'f  J^'  ^^'^" 
else ;  that  the  defendant  had  paid  the  money ;  money  was 
and  that  the  plaintiff  had  released  the  defendant,  never  lent  ; 
This  is  the   old    form   of   pleading  which  the  ^nd  that  the 
Supreme  Ctourt  of  Judicature  Acts  have  abolished,  f^^fj^ 

Wtti  for  the  defendant.  J|^^  f\^      ' 

LnrDUEY,  J. — ^Where  the  old  form  of  pleading  plaintiff 
is  applicable,  there  is  no  objection  to  it.     A  de-  released 
fendant  is  entitled  to  say  that  he  never  was  lent  ^fi*^^^V^ 
the  money,  and  that,  if  he  was,  he  has  paid  it,  or 
been  released.     No  order.f 

*  Weekly  Notes,  January  22iid,  1876  (Monday,  January 
17th) ;  Lmo  Times,  lb.;  Solicitors'  Journal,  lb. 

t  Weeidy  Notet^  January  22nd,  lS7ft  (Monday,  January 
17th)  ;  Lem  Times^  lb. ;  Solicitors'  JomrmO,  lb. 
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In  an  action 
for  an  alleged 
breach  of  an 
agreement  to 
take  an  aeeign^ 
ment  of  a  lease 
of  a  housCy 
plaintiff  set 
out  letters 
between  the 
parties,  and 
alleged  that 
they  contained 
the  agreement^ 
and  the  Judge 
refused  to 
strike  out  the 
Statement  of 
Claim  as 
embarrassing. 


ni. 

HoPB  V.  Bakes. 

This  was  an  action  for  an  alleged  breach  of  ant 
agreement  to  take  a  house.  The  plaintiff  was  to 
have  assigned  his  lease  to  the  defendant,  and  had 
written  naming  a  day  upon  which  he  could  give 
up  possession ;  but  before  the  day  named  his  wife 
became  ill,  and  he  wrote  to  the  defendant  saying 
he  should  be  unable  to  give  possession  on  that 
day.  The  defendant  then  took  another  house; 
and  shortly  after  having  done  so  received  a  letter 
from  the  plaintiff,  offering  to  give  possession  in 
three  weeks.  The  plaintiff,  in  his  statement  of 
claim,  had  set  out  certain  of  the  letters  between 
the  parties,  and  alleged  that  they  contained  a  con- 
tract on  the  part  of  the  defendant  to  take  an 
assignment  of  plaintiff's  lease. 

Grantham  had  applied  to  the  Master,  and  now 
appealed  to  the  Judge,  to  strike  out  this  state- 
ment of  claim  as  epibarrassing,  and  as  not  setting 
out  the  facts  on  which  the  plaintiff  relied. 

MacLeod  for  the  plaintiff. 

Ldtdlby,  J.,  dismissed  the  appeal,  with  costs.* 


In  an  etction 
for  breach  of  a 
contract  to 
deliver  as 
much  salt  as 
the  plaintiff 
should  require 
for  three 
months,  an 
application  to 
strike  out 
from  the 


IV. 

GoLDiNG  V.  The  Wharton  Hail  axd  Btveb  Salt 

Company. 

This  was  an  action  for  the  breach  of  a  contract 
to  deliver  as  much  salt  fts  the  plaintiff  should  re- 
quire for  three  months.  Master  Manley  Smith 
had  refused  to  strike  out  several  paragraphs  from 
the  statement  of  defence,  and  that  decision  was 
now  appealed  from.  One  of  the  paragraphs  which 
it  was  desired  to  strike  out  denied  the  breach  on 
the  ground  that  the  plaintiff's  requisitions  were 
unreasonable.  The  other  paragraphs  objected  to 
stated  that  the  contract  was  entered  into  with  the 


*  Weekly   Notes,     January     29th,    187ft     (Wednesday, 
January  19th) ;  Law  Times,  lb, ;  Solicitors*  Journal,  Ih 
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plamiiff  as  director  of  a  company.     The  contract  StaUtnent  of 
was  also  set  out,  but  there  was  nothing  upon  its  -Z)tf/<?«<»«pflra- 
&ce  to  show  that  the  contract  was  other  than  a  ^i^goOat 
contract  with  the  plaintiff  personally.  plaintifa 

jP.  O.  Crump  for  the  plaintiff. — ^The  salt  was  to  requititioru 
be  delivered  by  rail  or  river  as  the  plaintiff  should  ^**?  ^'^^  ^ 
require. '  Our  requisitions  were  for  480  tons  per  Z^l^le 
week,     li  there  was  any  doubt  as  to  the  law,  it  and  that  the 
woTild  be  right  to  drive  me  to  demur.     But  the  contract  was 
law  is  clear  that  the  defendant  should  have  pro-  ^t&red  into 
tect^d  himself  in  the  contract;  as  he  has  con-  ^^*^^^l^ 
tracted  without  reservation,  he  must  either  deliver  \apaci^firom 
what  we  require,  or  indemnify  us,  unless  he  alleges  that  which 
that  our  demands  were  made  not  for  the  purposes  appeared  hy 
of  our  business,  but  for  the  purpose  of  defraud-  *!^  ^ntract 
ing   him.    As  to  the  defence  that  the    contract  r'fy^lJ^*" 
was  with  the  plaintiff  as  a  director,  parol  evidence   . 
will  only  be  admitted  to  prove  that  there  was  no 
contract,  and  is  not  admissible  for  the  purpose  of 
varying  the  written  contract.     This  paragraph  of 
the  defence  raises  a  false  issue. 

•7.  ^.  Alien  for  the  defendant. — One  of  the  chief 
questions  in  the  action  will  be  whether  the  require- 
ments made  were  the  requirements  of  Golding, 
Davis,  and  Co.,  or  of  Golding  personally.  We  say 
that  we  contracted  with  him  in  one  capacity,  and 
that  he  made  his  requisitions  in  another  capacity. 

LiKDLET,  J. — ^There  are  two  questions  to  be 
decided  in  this  action  ;  first,  what  is  the  intention 
of  the  contract  ?  and,  secondly,  what  is  the  true 
character  of  the  requirements  that  have  been  made. 
I  do  not  think  that  these  paragraphs  of  the  state- 
ment of  defence  are  embarrassing,  and  I  shall  not 
strike  them  out. 

Appeal  dismissed  with  costs.* 


V. 

Smitr  Am)  OTHERS  V.  West. 
This  was  an  action  on  a  guarantee,  and  an  ap-  ^o<^^'  f*^^  ^*'«- 

*  Wuify  Notes,  JanoaiT  29th,  1879  (Saturday,  January 
22nd) ;  Lmtf  Times,  lb.  ;  Solicitors*  Journal,  Id. 
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denee  are  in 
manp  00969 
80  mixed  up  e» 
to  be  undi9' 
iingniehable. 
Fartieuiars  ef 
a  paragruph 
in  the  State* 
ment  of  Defence 
ordered  to  he 
given  inHead 
of  striding 
it  out. 


pliofttion  was  made  to  strike  out  the  statement  of 
defence.  One  objeotion  to  the  statement  of  de- 
fence was  that  it  stated  that  a  oondidon  precedent 
to  defendant's  liability  on  the  guarantee  was  that 
the  plaintiff  should  make  an  open  and  unsecured 
adyanoe,  and  that  he  had  not  given  a  credit  within 
this  undertaking,  without  stating  whether  that 
undertaking  was  verbal  or  in  writing,  when  made, 
or  the  parties  to  it.  It  was  suggested  that  this 
was  a  violation  of  the  rule  that  forbids  the  pleading 
of  evidence. 

Arhutknot  for  the  plaintiff. 

Forbes  for  the  defendant. 

AbghibaIiD,  J. — There  are  many  cases  in  which 
facts  and  evidence  are  so  mixed  up  that  thej  are 
almost  undistinguishable. 

Other  alterations  were  agreed  upon  by  counsel, 
and  an  order  was  made  for  particulars  of  the 
above  paragraph  of  the  statement  of  defence,  and 
to  amend  as  arranged  by  counsel.* 


A  paragraph 
in  the  State' 
ment  of  Defence 
tohieh  set  out 
matters  that 
were  alleged  to 
be  equivalent 
to  a  release 
from  an  agree* 
mentf  was 
struck  out  on 
the  ground 
that  defendant 
should  have 
demurred. 


71. 

MeXHUQCK  AHiD   ANOTHER  V.   TUBITEB. 

This  was  an  action  on  an  agreement  to  pay  £  100 
as  premium  on  obtaining  a  spirit  licence.  The 
alleged  agreement  was  contained  in  a  lease  for 
three  years,  dated  May,  1871.  The  defence  set 
up  was  that  the  lease  was  void,  and  that  there 
was  a  second  lease  in  substitution  of  it  The  state- 
ment of  claim  set  out  the  agreement  relied  upon. 
The  Master  had  struck  out  the  fourth  paragraph 
of  the  statement  of  defence,  and  that  decision  was 
now  appealed  from.  The  paragraph  in  question 
stated  that  the  agreement  of  1871  had  been  mu- 
tually rescinded  by  varying  its  final  term ;  that  it 
was  void  as  an  agreement  and  as  a  lease  ;  that  a 
lease  made  in  September,  1874,  was  a  new,  final, 
and  conclusive  contract;  that  the  lease  of  1874 


«  JTeeJsl^  ITotes,  FebruAry  5th,  1876  (Thunday,  Janoaiy 
27Ui)  ;  Zfftr  TimM,  lb. ;  SoliciUrs'  Journal,  lb. 
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was  not  granted  upon  the  terms  of  the  agreement 
sued  on,  but  at  a  higher  rent ;  and  that  &eraf  ore, 
if  the  defendant  was  not  before  released  from 
that  agreement,  he  was  released  by  that  circum- 
stance. 

Bray  for  the  plaintiff. 

Foard  ior  the  defendant. 

AncHiBALD,  J. — These  are  all  points  of  law 
proper  to  be  raised  by  a  demurrer;  they  are 
not  matters  of  fact.     I  think  the  Master  is  right. 

Appeal  dismissed  with  costs.* 

VIL 

Adebib  v.  Thbigley. 

This  was  an  action  for  malicious  prosecution,   in  an  action 
Master  Hodgson  had  made  an  order  striking  out  for  malicious 
certain  paragraphs  from  the  statement  of  claim,  prosecution, 
and  that  order  was  now  appealed  from.  ^  ZltZ^n^ 

Moulton  for  the  plaintm. — The  Master  tnougnt  of  Claim,  that 
that  I  had  set  out  evidence  in  my  statement ;  but  tet  out  fact*, 
I  submit  that  I  have  only  set  out  the  res  geitcs,     I  ^hxeh  plaintiff 
have  stated  what  we  say  does  not  amount  to  reason-  ««•»  «*»^**^* 
able  and  probable  cause,  so  that,  if  the  defendant  reasonable  and 
takes  a  different  view,  he  can  demur.  The  Master  probable  caMc, 
treated  this  as  a  question  of  fact,  whereas  it  is  *^^^  struck 
really  a  question  of  law.     I  submit  that  I  am  en-  ^^^*jii^"^/f 
titled  so  to  state  my  claim  as  to  raise  the  question  ;^^^  stated 

of  law.  that  there  teas 

JBidlen  for  the  defendant. — This  is  an  infringe-  to  reasonable 
ment  of  the  rule  against  pleading  evidence.    I  do  f^^^d probable 
not  for  a  moment  admit  that  the  plaintiff  is  en-  ^^^' 
titled  to  have  the  facts  so  stated  as  to  try  by 
demurrer,  if  in  doing  so  he  infringes  the  Act. 

Archibald,  J. — It  would  have  been  sufficient 
to  have  stated  simply  that  there  was  no  reason- 
able and  probable  cause.  What  is  the  use  of 
stating  such  facts  as  that  the  plaintiff  denied  the 
charge  of  stealing  which  the   defendant  made 


*  Weekly  Notes,  February  5th,  1876  (Friday,  January 
28th} ;  Law  Times^  lb,;  Solicitors'  Journal,  lb. 
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against  liim  ?    That  is  what  everyone  does  when 
charged  with  theft.    I  think  the  Master  has  re- 
duced the  statement  within  proper  limits. 
Appeal  dismissed  with  costs.* 


Where,  to  an 
action  on  a 
voluntary 
bond,  defen^ 
dant  pleaded 
fraud,  and 
gave  details  of 
cohabitation 
andfalee 
repreeentation 
as  in  an 
anncer  to  a 
bill  m 
Chancery, 
most  of  the 
paragraphs  in 
the  Statement 
of  Defence 
were  struck  out 
as  scandalous. 


DtTNCAK  V.   YeREKER. 

This  was  an  action  brought  on  a  voluntary  bond, 
and  the  defence  set  up  was  one  of  fraud.  Master 
Gordon  had  ordered  paragraphs  3,  4,  5,  6,  7,  8, 
10,  and  part  of  12,  to  be  struck  out' of  the  state- 
ment of  defence,  and  that  order  was  now  appealed 
from. 

Solomon  for  the  defendant. — ^The  fficts  are  set 
out  as  they  would  have  been  in  an  answer  to  a 
bill  in  Chancery. 

Nasmyth  for  the  plaintiff. 

AncHiBAiiD,  J. — It  woidd  have  been  sufficient 
for  the  defendant  to  have  set  out  that  there  had 
been  cohabitation  between  tlie  parties,  and  the 
false  representations  which  induced  the  defendant 
to  give  the  bond  without  going  into  all  these  de- 
tails. This  comes  within  the  words  of  Order 
XXVn,  Bule  1,  **  any  matter  which  may  be 
scandalous."  Matter  of  iMs  sort  is  not  fit  to  appear 
on  the  pleadings. 

Order  of  Master  affirmed.  Costs  of  this  appli- 
cation to  be  plaintiff's  costs  in  any  event.f 


IX. 

Cadogait  Advance  Company  (Limited) 
V.  Shepherd. 

To  an  action  rphis  was  an  action  on  a  promissory  note  for 

^aJZ^  490'   given  in  1871,  and  renewed  from  time  to 
note,  defendant  time.     The  third  paragraph  of  the   defendant's 

*  Weekly  Notes,  February  6th,  1876  (Saturday,  January 
29th) ;  Zaic  Times,  lb.  ;  Solicitors*  Journal,  lb. 

t  Weekly  Notes,  February  12th,  1876  (Tuesday,  Febraaiy 
Ist) ;  Law  Times,  lb.  ;  Solicitors'  Journal,  lb. 
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statement  of  defence,  daimed,  by  way  of  counter-  pleaded,  *y 
daim  and  set-off,  payment  of  £190  in  respect  of  "'"jf  *if  'f*^^ 

•      T.  ij    "L      J  !e     J      i.    •         1   •   -L-iuj  andeounter* 

scrip  held  by  defendant  m  plaintin  s  company.  ^^^^  ^ 
The  Master  had  refused  to  strike  this  out  on  the  payment  in 
ground  that  it  was  a  good  counter-claim ;  and,  if  respect  of  eerip 
not  good,  then  matter  for  demurrer.      The  de-  ***  '^ 
fendant  was  the    principal    shareholder  in  the  *seJ^that 
plaintiff  company,  which  was  now  being  wound-  defendant 
up  voluntarily.  showed  a  claim 

Cooper  Wyld  for  the  defendant.  '^'^Va  d 

Abjohibau},   J.-r-The  holder  of  scrip  may  be  ^^X'«^wy 
entitled  to  shares,  but  not  to  money.     The  def  en-  and  that  thii 
dant  must  set'  out  enough  to  show  that  he  has  a  part  of  the 
d«m  for  money  against  thepMatiflb-*^         If^'^^ 

not  money.  ^^  amended. 

Order :  paragraph  3  to  be  amended  or  excluded. 
Costs  to  be  costs  in  the  cause.* 

OEDER  XXVin 

HULE  2. 

Wiles  and  others  v.  Parker. 

In  this  case  the  defendant  had  demurred  to  the  j^  a^  action 
plaintiff's  statement  of  claim,  and  Master  Johnson  for  breach  of 
had  refused  to  strike  out  the  demurrer  as  frivolous.  <"*  agreement 
The  plaintiff  now  appealed.    The  action  was  for  '^^"^  *^"* 
breach  of  an  agreement  to  pay  deposit  money.         ^statement  of 

Cooper  for  the  plaintiff. — The  case  of  Fordone  Claim,  instead 
V.  Cole  (1  Wms.  Saund.  648)  shows  clearly  that  of  asking  for 
this  demurrer  is  bad.     Moreover,  under  the  8u-  ^^^'^^^^^ 
preme  Court  of   Judicature  Acts,  this  may  be  money as^^ 
treated  as  a  claim  for  specific  performance.     Or  debt.   Meld, 
the  money  I  ask  for  as  due  imder  the  agreement  ^^^ « 
may  stand  as  the  amoimt  of  damages  I  claim  for  ^'"o!  '^f  *^  . 

.,    •', 1  °  the  Statement 

the  breach.  of  Claim  could 

SaU  for   the  defendant. — By  the  agreement,   not  be  struck 
£2,000,  being  part  of  the  purchase-money  on  the  out  as 
sale  of  an  estate,  was  to  be  paid  by  a  certain  date,  f^^'olous;  but 

•  Law  Times,  February  12th,  1876  (Thursday,  Fehruary 
3id)  ;  Solicitor^  Journal,  lb,  ;  Weekly  Notes,  February  19th, 
1876. 
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plainHf  had  and  the  tiine  of  conreyance  was  fixed  at  a  certain 
Uave  to  amend,  ^j^te.  The  plaintiff  is  entitled  to  damages  for  the 
breach  of  the  agreement  to  pay  the  deposit  money ; 
but  the  statement  of  claim  asVs  for  the  J£2,000 
deposit.  He  could  only  claim  that  in  an  action  for 
specific  performance. 

Abohibalb,  J. — The  real  point  is,  is  this  money 
due  to  the  plaintiff  as  a  debt  ?  If  it  is  not,  the  de- 
murrer is  good ;  it  is  certainly  not  feivolous. 

Appeal  dismissed  with  costs;  the  plaintiff  to 
have  liberty  to  amend  the  statement  of  claim.* 

IttTLX   5. 

Leave  §ivm  to       ^^  application  had  been  made  to  a  District 

^emu/*tjL        Begistrar  for    leave  to   plead   and    demur — I3ie 

ground  of         ground  of  demurrer  being  that  the  statement  of 

demurrer  being  claim  disclosed  no  cause  of  action — and  had  been 

that  the  State-  refused. 

ment  of  Claim        Monckton  for  the  plaintiff. 

disclosed  no  a     a-   if      avj/j      x 

cause  of  Anstte  tor  the  defendant. 

action.  Lnn)LEY,   J.,  reversed  the  decision,  and  made 

the  order,  f 

OEDER  XXIX. 

BULX    1. 

An  apion  on  a  rpj^jg  ^^^g  ^^^  appeal  fix)m  a  Master's  decision, 
ehanie^ainet  refusing  to  dismiss  an  action  for  vrant  of  prosecu- 
the  indorser  tion.  The  action  was  on  a  bill  of  exchange,  and 
%oas  stayed^  the  writ  was  served  in  August  last.  Leave  to  ap- 
Z^*aJ^*^  pear  was  obtained  on  August  12th,  1S75,  and 
plaintiff  notice  of  appearance  sent  to  the  plaintiff  on  the 

since  de-  following  day.   Nothing  had  since  been  done.   On 

fendant's  behalf  of  the  plaintiff  it  was  stated  that  as  he  had 

appearance  beon  paid  by  the  acceptor  he  had  not  gone  on 
^^JemMUhe  against  the  indorser,  and  that  the  indorser  had 
previously,  given  him  a  cheque  for  the  amoimt,  which,  on 
and  plaintiff  endeavouring  to  cash,  was  found  to  be  stopped. 
having  been       Qn  b^alf  of  the  defendant,  it  was  ai^ed,  that 


*  Zaw  Timesy  February  12th,  1876  (Wednesday,  February 
2nd) ;  Solicitors*  Journal,  lb.  ;  Weekly  Notes,  February  19th, 
1876. 

t  ITeekly  Notes,  January  29th,  1876  (Monday,  January 
17th);  Law  Times,  lb.  j  Solicitors*  Journal,  lb. 
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jmdeT  the  old  procedure  a  notice  to  deliver  the  de-  -P"*''  ^^^     , 
claration  in  four  days  oould  have  been  delivered,   JJJJ* Jy  f%, 
and  if  not  complied  with,  judgment  woiild  have  accepter. 
been  signed  for  costs ;  that  the  money  paid  was 
paid  in  a  different   action,  and  that  the  present 
defendant  had    paid  nothing;    that  he  gave  a 
cheque  for  the  amount  of  the  bill  to  the  plaintiff 
on  the  condition  that  it  should  not  be  cashed  if 
tho  plaintiff  recovered  from  the  acceptor;    and 
that  the  plaintiff  should  not  have  issued  two  writs, 
one  against  the  indorser  and  another  against  the 
acceptor ;  both  should  have  been  included  in  one 
wnt. 

LnvDLKY,  J. — ^I  shall  certainly  not  let  the  action 
go  on  simply  to  determine  who  is  to  pay  the  costs. 
All  further  proceedings  in  the  action  to  be  stayed ; 
the  defendant  to  pay  the  costs  of  the  writ.* 

OKDBR  XXX. 

BULE  4. 

Bboadhurst  v.  Wiixey. 

This  was  action  in  the  County  Court,  and  there  Order  XXX., 
was  now  an  appeal  from  the  Master  as  to  costs.  The  -^11/0  4, 
defendant  had  purchased  wool  to  the  value  of  ^iJ^Hy^^^^ 
J500   odd,  and  he  paid  nearly  the  whole  price  ^akel  money  ^ 
before  receiving  t^e  goods.  The  question  between  out  of  Court, 
the  parties  was  whether  the  remaining  balance  ^^  iignjudg- 
due  was  £ZZ  or  £43.  The  defendant  sent  a  cheque  ^l^^  ^^ 
for  £33  to  the  plaintiff,  which  was  returned.     The  ^^^a  by 
plaintiff's  solicitor  then  sent  a  letter  to  the  de«  Order  L  V., 
fondants  asking  for  £43.     In  reply,  the  defendant  fohiehgivee 
offered  to  pay  the  £33,  and  to  try  the  question  as  *^  "^^f  '^ 
to  the  £10  in  the  County  Court.  This  the  plaintiff  ^^Hg  xim 
declined  to  accept,  and  served  a  writ  of  £43  upon  of  these  coats. 
the  defendant.     The   defendant  paid  £33   ihto  A  plaintiff 
Court,  and  the  plaintiff  took  it  out  in  satisfaction  "^^^^^ 
of  the  entire  cause  of  action.    For  the  defendant  it  %cau9e  he    ' 
waa  now  asked  that  the  plaintiff  should  not  have 

*  Weekly  Natee,  Jantiary  29tb,  1876  (Taesday,  January 
ISth)  ;  Zaw  Ttmee^  lb.;  Solicitor^  Jottrmtl,  lb. 
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refund  to 
accept  a  lestcr 
sum  than  that 
which  he 
elaimedf  and 
issued  a  writ 
for  the  larger 
eum,  and  then 
took  the  lesser 
sum  out  of 
Court  in  full 
saiisfactiofi. 


the  costs  of  the  action,  and  it  was  conteiided  that 
Order  LY.  gave  the  Judge  a  discretion  in  the 
matter.  For  the  plaintifP  it  was  contended  that 
there  was  no  discretion  as  to  costs  in  these  cases, 
and  that  the  Master  had  acted  in  accordance  with 
Order  XXX.,  and  also  in  accordance  with  the 
practice  before  the  Supreme  Court  of  Judicature 
Acts.  The  Judge  took  time  to  consider  the  ques- 
tion, and  torday  gave  judgment. 

LiNDLET,  J. — The  true  construction  of  Order 
XXX.,  Eule  4,  and  Order  LV.,  is  that  Order 
XXX.,  Bule  4,  is  subject  to  Order  LY.,  and  the 
effect  of  the  two  Bules  is  that,  in  cases  falling 
within  Order  XXX.,  Bule  4,  the  plaintiff  is 
entitled  to  his  costs,  unless  there  are  some  suffi- 
cient reasons  for  depriving  him  of  them ;  but  if 
there  are,  he  can  be  so  deprived.  In  this  case,  I 
am  of  opinion  that  there  are  sufficient  reasons  for 
depriving  him  of  his  costs  ;  for  it  is  plain  that  the 
writ  was  not  required  to  enable  the  plaintiff  to 
obtain  the  money  paid  into  Court,  and  accepted 
in  satisfaction  of  the  plaintiff's  claim.  The  real 
dispute  between  the  parties  was  as  to  a  sum  of 
£10,  and  the  writ  was  issued  to  obtain  this 
sum.  The  plaintiff  has  thought  proper  to  abandon 
his  claim ;  the  writ  has,  therefore,  served  no 
useful  purpose  whatever.  Under  these  circum- 
stances, I  think  it  would  be  unjust  to  compel 
the  defendant  to  pay  the  plaintiff's  costs  of  the 
action.  I  reverse  the  order  of  the  Master,  and 
stay  proceedings,  and  leave  each  party  to  pay 
his  own  costs.* 

ORDER 


In  an  action 
for  conspiring 
to  deprive 


Rule  1. 
I. 

MoCoBQUODAIiE  V.   BsiX  Ain)  AlfOTHXB. 

This  was  an  action  for  improper  tender ;  issue 
had  been  joined,  and  an  order  was  now  applied 
for  by  the  plaintiff  to  deliver  interrogatories. 


*  Weekly  Notes,  JBxmaxj  22ndy  1876  (Monday,  Jannaiy 
10th) ;  Law  Times,  lb. ;  Solicitors^  Journal,  lb. 
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JSngUsh  Marruon  for  the  plaintiff. — Our  case  is  plaintiff  of 
that  the  defendants  improperly  got  hold  of  our  ^J^^J^f^^^^ 
tender  for  stationery  to  the  Great  Western  Rail-  ^^aOm^  to  a 
waj  Company,  and  then  altered  their  tender  so  railway  eom~ 
as  to  make  it  lower.    We   allege  that  the  de-  pany  plaintiff 
f endants  and  one  Becket  maliciously   conspired  ^^  allowed^ 
together  for   that  purpose.    The  interrogatories  j{l^^*^ 
go  to  proTe  that  the  defendants,   Becket,   and  administer 
Sydenham,  a  derk  of  the  Great  Western  Bailway  interroffatorUs 
Company,  were  in  the  room  together  when  this  tending  to 
took  place,   and  what  occurred.     As   they  have  *^^^lfj^g^ 
denied  our  allegations,  we  are  entitled  to  ask  them  ^J^^n  the 
questions  to  prove  them.  defmdanU, 

J,  Francis  for  the  defendants.^My  objection 
to  these  interrogatories  is  that  they  tend  to  im- 
plicate other  persons  than  the  defendants. 

LiNDLET,  J. — ^I  think  that,  under  the  ciiicum- 
fltances  of  the  defendants  having  denied  this  charge, 
the  plaintiff  is  entitled  to  put  these  interroga- 
tories. 

Order.* 

This  was  an  action  for  damages  for  wrongfully  Before  inter- 
huilding  houses,  &c.,  on  land  adjoining  the  plain-  ^^^^'  ^^^ 
tifTs.     No  statement  of  claim  had  yet  been  de-  /^^  ^a  State- 
livered.     The  plaintiff  now  applied  for  an  order  mentof  Claim 
for  discoveiy.  should,  except 

Abchibald,  J. — I  think  you  must  deliver  a  «f«^«P*<^' 
statement  of  claim  before  you  can  have  discovery,  ^r^Wwr^ST' 
except  under  special  circumstances.  I  can  conceive 
that  this  might  be  used  for  very  oppressive  pur- 
poses; a  writ  might  be  served,  and  then  an 
application  of  this  sort  made  in  order  to  fish  out 
a  case. 

Adjourned  till  after  delivery  of  statement  of 
daim.f 

«  Weekly  Notes,  Jaanaiy  29th,  1S76  (Friday,  January 
21fli) ;  Law  Times,  lb,  ;  Solieitor^  Journal,  lb. 

t  Weekly  Notes,  "F^maxy  6tb,  1876  (Monday,  January 
24th) ;  Law  Times,  lb, ;  Solicitors*  Journal,  lb. 

YOL.  n.  4 
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m. 

On  an  applicatdon  for  diflcoTory^  it  was  objected 
that  no  statement  of  claim  had  yet  been  deliTored. 
It  was  stated  tliat  the  indorsement  on  the  writ 
gave  full  particulars. 

A&CBiBAXJ),  J.y  adjourned  the  case  till  deliTOij 
of  statement  of  claim.* 

IV. 

S.T,  An  application  for  discovery  by  a  defendant, 

who  had  not  yet  delivered  his  statement  of  defence, 
.  and  who  showed  no  special  i^^round  for  applying  at 
this  stage,  was  adjourned  tiU  after  statement  of 
defence,  Abohibald,  J.,  stating  that  that  was  the 
proper  time  to  apply,  except  under  special  circum- 
stances, and  that  the  order  would  then  be  given 
as  a  matter  of  course,  unless  the  pleadingps  showed 
the  case  to  be  one  in  which  discovery  could  not  be 
wanted.f 

V. 

'5,  P.  On  an  application  being  made  for  discovery,  it 

appeared  Siat  the  statement  of  claim  had  not  been 
delivered,  and.  the  application  was  at  once  ad- 
journed by  Abcqribald,  J.,  till  after  the  deliv^y 
of  a  staten^ent  of  claim*  X 

VL 

S,  p.  In  an  action  for  the  detention-  of  a  deed,  tho 

defendant's  application  £t)r  diflpovery  was  adfjonraed 
by  Abohtbat.t),  J.,  till  after  the  deliveiy  ol  the 
statement  of  defence.  § 

•  Wt^l^  Notet,  F«lKiiary  Stb*  1876  (Mondsy,  Jamiazy 
24th)  ;  Law  Ttmet,  lb. ;  Solieitori  Journal^  lb, 

t  Weekly  Nbtet,  February  oth,  1876  (Monday,  Januazy 
a4th) ;  Law  TimeSf  lb.  ;  Solicitors*  Journal,  lb. 

t  Weekly  Ifotet,  Kebmaiy  6th,  1876  (Thunday,  January 
27th) ;  law  limee,  lb. ;  Solicitore'  Jomrnml^  lb. 

&  Weekly  Notee,  Fefaruaiy  6tlw  1S76  (Fkiday,  Janvaiy 
28th) ;  Late  IVmof,  i». ;  MitUore*  Jotim^  B. 
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TU. 

Xhis  vw  oil  actios,  oomiuenced  under  the  Bills    Titpraetiae 
of  ExcbaDge  Act,  on  five  bills  of  exehangfe.      In-  o/AlUiriHg 
tem^^Btoriee  had  been  delivered  to  tlio  defendant,  '^MhtkTst^i 
who  had  obtainedleare  to  appear,  but  had  not  yet  mmt  of  Claim 
delivered  a  statement  of  defence.  U  a  bad  out. 

War  burton  Pikt,  for  the  defendant,  said  that  the  ^"■owed/rom 
statement  of  ilefi-iu;e,  which  was  about  to  be  de-  {^^j^'T" 
livered,  bogaii  bv  itdmitting  the  plaintiffB  case  ;  juing  intern- 
tin  that  the  ititt^niLigatoriee,  vhidi  were  for  the  gatoriei  on  the 
purpose  of  pruTiiig  the  pl&intifl'B  caae,  were  un-  **"»  «'»t*™* 
neoeesary.  knowing  or 

F.   Enight,  lor  the  plaintid',  said  that  Order  tAfanncer 
XXXI..  Bulo  t.   »aid  tbti  iatenogatories  might  wiiiu.    in- 
b«  delivered  ut.  thf  same  time  as  the  Btatemeut  of  ttrrogatoriu 

claim.  dtl«,ired  ofitr 

L1SD1.BY.  J.— Tliis  is  the  hadpraotioe  that  lued  '^Xt]^tth» 
tn  prtiviiii  ill  i>.[uiiy,  of  filing  intarrogatories  on  Staimuntef 
ihe  biU   withi'ut   knowing  or  oaring   what  the  Befmoitruck 
answer  will  be.     The  plaintiff  ahonld  have  waited  *""' 
to  file  interrogatories  until  the  statement  of  de- 
fence had  been  delivered.      There  may  be  cw>es, 
as  where  fraud  is  alleged,  where  intorrogatoriee 
may  be  filed  before  the  statement  of  defence  ia 
delivered,  but  they  are  exceptional.     I  Bhall  not 
do  anything  to  encourage  the  revival  of  the  old 
Chanceiy  abuse. 

Order  for  interrogatories  to  be  struck  out,* 
«itboat  prcgudioe  to  any  fresh  intenogat^^es 
which  &e  plaintiff  may  dssira  to  dsUver  after  the 
statement  of  defence.! 

vm. 

Fbhwick  p.   JoBKBTOir. 

This  wa«  an  action  on  a  bill  of  exchange,  and  IsUmyaUrin 
an  application  wae  made  to  strike  out  interro-  ^tiitnd  with 

■  See  Bole  fi  o(  this  Order. 

t  Wtik^  Sot**,  JsnoMj  22Dd,  187fl  (IliBnd^,  Juinuj 
13(h) ;  L»a  l^mn,  V>. ;  Soliml*r^  JounuJ,  It. 
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the  Statement  gatories  delivered  by  the  plaintiff  with  his  state- 
of  Claim  were  xnent  of  claim,*  Strong  v,  Tappin  (««prtf,  p.  51) 
It*  ."!'''  "    waa  referred  to. 

Aechibald,  J.,  made  an  order  to  strike  out  in- 
terrogatories on  the  ground  that  they  were  pre- 
mature, the  statement  of  defence  not  haying  been 
delivered.! 


prematMre, 


Dkake  r.  Whitkley. 

<^-  i'*  This  was  an  action  for  damages  for  the  nnsldlfal 

management  of  a  horse  and  cart  by  defendant's 
servant.  Interrogatories  had  been  delivered  by 
the  plaintiff  with  his  statement  of  claim,  and  an 
application  was  now  made  to  strike  them  out.{ 

Abohibald,  J. — ^After  the  decision  in  Strang  v. 
Tapptn  these  interrogatories  should  not  Have  been 
delivered  before  the  statement  of  defence,  which 
may  make  them  all  unnecessary.  Under  the  old 
system  the  practice  of  delivering  useless  interro- 
gatories was  very  prevalent,  but  now  it  seems 
worse  than  before. 

Order  to  strike  out  the  interrogatories.§ 

X. 

CoTcnrsfG  r.  Hancock. 

S,  F.  Interrogatories  delivered  by  the  plaintiff  in  this 

case  with  his  statement  of  deom,  before  statement 
of  defence,  were  struck  out**  by  Abohibald,  J. 
Costs  to  be  defendant's  costs  in  the  cause.ff 


*  See  Rule  5  of  this  Order. 

t  Weekhf   Noteey    February    6th,    1876    (Wednesday, 
Jaauary  26th} ;  Law  Timee,  A.  ;  SoHcUore*  Journal,  lb. 

?8ee  Rule  6  of  this  Order. 
Weekly  Notes,  February  6th,  1876  (Thursday,  January 
27  th) ;  ZatP  Times,  Ih, ;  Solicitors*  Journal,  Ih. 
**  See  Rule  6  of  this  Order. 

ft  Weekly  Kotes,  February  6th,  I8?6  (Thixxvdav,  Jannarv 
27th);  Law  l%mee,  lb,  ;  Solicitors'  Joumetl,  lb. 
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In  this  case  an  application  was  made  for  dia-  S.  P. 
corei;  by  the    defendant      The    statement   of 
defence  had  not  been  delivered. 

AbchibaU),  J. — I  think  in  all  these  cases 
parties  maj  be  put  to  veiy  great  expense  un* 
necessarily.  The  object  I  have  in  view  is  to  keep 
down  the  costs,  which  would  become  enormous 
now,  if  no  check  was  to  be  put  upon  tliese  applica- 
tions. When  the  statement  of  defence  is  debvered, 
unless  that  shows  that  diacoTeiy  cannot  possibly 
be  wanted,  it  will  be  allowed  as  a  matter  of  course. 

Adjourned  till  after  statement  of  defence,* 

xn. 

Plum  p.NoemamtosIeok  AKD  Steam  Co.  (Lhutkd). 

In  this  case,  an  application  for  discovery  by  the  S.  F. 
defendant  before   delivery  of    the   statement  of 
defence,  was  adjourned, 

Abobibali),  J.,  stating'  that  these  unnecessary 
applications  would  soon  be  dismisaed  with  costa.f 

YTTT. 

Hawley  v.  Beade. 

This  was  an  action  on  a  biU  of  exchange,  and  in  «•  aciiaii 
th»  defendant  had  obtained  leave  to  appear.    The  ■"•  ^^  "f 
defence  set  up  was  that  the  plaintiff  was  suing  "^^t'tehl 
for  the  benefit  of  the  drawer  as  his  nominee,  and  KugH  \u 
that  there  had  been  a  total  failure  of  considera-  aitriain  by 
tion.     The  defendant  now  applied  for  leave  to  '"ft^i^'"'"^'" 
deliver  interrogatories  before  his   statement   of  ^laintit  uia>  a 

•  Wt*k}^  Uttn,  February  12th,  1876  (Wednesdaj, 
F«tinlM7  2nd)  ;  Lmo  Ttrna,  Ih.  ;  BalieiUr^  Journal,  lb. 

t  Law  Turn*.  Ftibruary  12th,  1876  (WednewlBf,  Febrowy 
3ai) ;  Salieitart' Jaumal,  Jb.;  Wetk^JiatttfJOnMaTjlWiL, 
1876. 
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mere  nominee  defence;    the  interrogatories  went  to  prove  the 

tit^^'  above  defence.     The  defendant  desired  to  obtain 

sideratum,  was  the  information  at  this  stage,  ba  it  would  enable 

aliowed  to  ad-  hini  to  see  whether  the  failure  of  confiideration 

minister  them  ^ould  be  a  defence  to  this  action. 
Y'^StaU^t       AjtCHiBAiJ),  J.— I  think  this  is  a  case  for  anew- 

^qfl>efenee  ae,  ^^  interrogatories  before  the  statement  of  defence. 

if  plaintiff  To  do  SO  may  save  expense.     If  the  plaintiff  is  a 

proved  to  be  a  holder  for  value  without  notice  no  statement  of 

holder  for  defence  will  be  put  in. 

mtiL%  Order  that  the  defendant  be  at  Hberty  to  deUver 

Statement  of  the  interrogatories,  and  to  have  further  time  to 

Defence  would  deliver  his  statement  of  defence  until  the  inters 

he  put  in.  rogatories  are  answered.* 

BtTUi  5. 
'      I. 

Winters  v,  Dabbs. 

Thatinterro'  On  an  application  to  strike  out  interroeatories 
ffatoriee,  other-  ^^^  j^g^^  j^g^j^  administered  by  a  defendcmt  to 

TianMsare      Support  his  counter-claim, 

merely  open  LiNDLEY,  J.,  Said : — I  think  that  interrogatories 

to  eritieiem,  is  should  only  be  struck  out  when  they  are  objection- 
no  rff*^r^  able  or  oppressive.  The  mere  fact  that  Aey  are 
'out    ^  *  o^n  to  criticism  is  not  a  reason  for  striking  them 

out.     I  do  not  undergftand  that  it  is  the  businees 

of  the  Judge  to  settle  interrogatories. 
No  order.     Costs  in  the  cause. t 


n. 

SnriER  r.  Kabris. 

In  an  action  This  was  an  action  against  aa  auctioneer  for 

against  an        the  prioe  of  a  horse  that  had  been  sold  by  him 

auctioneer  for     f^^.  ^^  plaintiff.     The  defence  was  one  of  fraud, 
the  pnee  of  a  -^ 


♦  JFeeklff  Notes,  February  12th,  1876  (Wednesday, 
February  2nd) ;  Late  Ttmes,  lb. ;  So\ieitor*9  Jmtmal^  lb, 

t  Weekly  Notes,  January  22nd,  1876  (Tueaday,  Jantitty 
1 1th)  ;  Solicitors*  Journal,  lb,  ;  Law  Times.  lb. 


DECID£D  AT  Jt7I>0aB'  CXKAMBSBS. 


55 


snd  iTBBy  that  tlM  plaintiff  had  Yepresented  the 
hone  to  be  quiet  and  a  g^d  worker,  well  knowing 
it  not  to  be  so,  and  that  the  auctioneer  had  repre- 
sented this  to  one  Coulson,  the  purchaser. 

An  application  was  now  made  to  strike  out  in- 
tezTOgatoiies  that  had  been  delivered  by  the  de- 
fSmdaat  to  the  plaintiff. 

The  two  following  interrogatories  were  ordered 
by  LiNBLST,  J.,  to  be  straok  out  :— 

2.  Was  l^e  horse,  whidh  is  the  mibject  of  this 
aotMm,  the  property  of  the  plaintiff  at  the  time 
of  the  sale? 

3.  If  it  was  his  property,  how  did  it  beooioe 

80  ?• 


Kor80  told  by 
him  for 
plaintiff 
defendant^  who 
pleitded  fraud, 
was  not 
allowed  to 
a»k  whether 
the  horse  was 
plaintiJjTs,  and 
iftOf  how  did 

%t  0C0OM0  ni$» 


m. 

in  an  aedon  for  breach  of  promise  of  maniage, 
interrogatories  administered  by  the  plaintiff  to 
proTe  mere  expectations  of  means  by  d^endant, 
as  to  the  means  of  his  relations,  and  as  to  any 
settlement  made  by  them  ^n  defendant's  present 
wife,  were  struck  out  by  Lindley,  J.t 

IV. 

An  application  was  made  to  strike  out,  as  irre- 
levant, f orty-fiye  interrogatories  delivered  by  the 
defendant,  in  an  actior  of  ejectment  by  a  mort- 
gi^e  against  a  mortgagor. 

LiNDLEY,  J.-i-Interrogatories  must  have  some 
connection  with  the  pleadings.  I  shall  stnke  these 
oat  on  the  general  ground  that  they  have  nothing 
to  do  with  tiie  matter  in  question  as  it  appears  on 
the  pleadings.  Interrogatories  to  be  struck  out, 
without  prejudice  to  any  fresh  interrogatories  the 


InterrOffOtoriii 
as  to  dc' 
fendanft 
means  struck 
out  in  an  ac- 
tion for  breach 
of  promise  of 
marriage  (per 
Lindley,J.J, 


In  an  action  of 

efectment  by 

mortgagee 

against 

mortgagor 

forty-five 

interrogatories 

were  etruek 

out  as 

irrelevant. 


*  Weekly  Kotee,  January  22iLd,  1876  (Wednesday, 
Jannary  12tli)  ;  Liw  Times,  lb.  ;  Solicitors*  Journal,  lb. 

t  Weekly  Notes,  Jannary  22nd,  1876  (Wednesday, 
Jannary  12th);  Law  Times,  lb.;  Solicitors*  Journal,  lb. 
This  dedsion  appears  to  clash  with  one  of  Mr.  JuBtioe 
QvADT,  reported  vol.  I.,  Chamher  cases,  p.  105. 
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defendant  may  be  adviBed  to  deUhrer.    Gosto  to  ba 
plaintiff's  in  any  event.* 


ill  return  for 
non'Oeeeptance 
of  patent 
button- 
fattening 
machineSf 
interrogatoritM 
as  to  tho 
French  law 
on  the  eulff'ect 
were  etruek 
out;  alto 
interrogatoriee 
to  sheto 
plaintiff  had 
bought  the 
goode  cheaply  ^ 


V. 


Phillips  ajid  anothxr  r.  Babbov  ahd  aitothsb. 

In  an  action  for  refnsal  to  accept  goods  sold^ 
the  goods  in  question  being  patent  button-fastening 
machines,  seren  interrogatories  as  to  the  French 
law  on  the  subject,  delivered  by  the  defendant  to 
the  plaintiff,  were  struck  out, 

Abchibald,  J.,  remarking  that  the  plaintiff 
could  not  be  regarded  as  b^  expert  in  French  law. 

Two  other  interrogatories  were  also  struck  oat» 
which  went  to  prove  that  the  plaintifls  had  them- 
selves bought  the  goods  deliverod  to  the  defendants 
at  a  cheap  price. 

F.  Knight  for  the  defendants. 

Bigham  for  the  plaintifis.f 


^^  • 

Babtholekew  fi'.  Bawlinos. 

Aninierroga^  This  was  an  action  brought  to  r^eoover  the 
tory  aa  to  the  balance  of  money  due  on  the  sale  of  a  pubiic- 
^huHfwle^^  ^Im-  ^^'^^®®-  ^  application  was  made  to  slsrike  out 
toitaeale  woe  ^^  following  interrogatory,  delivered  by  the 
allowed,  '         defendant    to    the    plaintiff: — ^What    were    the 

monthly  receipts  of  the  business  which  formed  the 
subject  of  the  alleged  agreement  ? 

Mr.  Justice    Abchibald  allowed  the  interro- 
gatory, costs  to  be  defendant's  in  any  event4 


*  TFeeklg  Notee,  January  29th,  1876  (Thnzaday,  Jannaxy 
20th) ;  Law  Timee,  lb,  ;  Solicitors*  Journal,  lb, 

t  JFeeklg  Notes,  February  oth,  1876  (Taeaday,  January 
26th) ;  Law  Times,  lb,  ;  Solicitors*  Journal,  lb. 

X  Weekly  Notes,  February  6th,  1876  (Saturday,  Jannaiy 
29th) ;  Law  Times,  lb,;  Solicitors' Journal,  lb. 
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AuaTAQE  v.  Fttzwilllax  ASD  OTHXRS. 


Tbis  vas  an  action  of  fraud  against  th.e  directors  iHttmgaiurUt 
of  a  company.     The  defendants  now  applied  to  fo/romerf  (Sat 

strike  ont  iaterrofratones  delivered  to  them  by  the  '*  "f  ''"'"f' 
1   .    .-fr,  '^  "  Mtvpotnbk  tor 

J.  Righy,  for  the  pluatiff,  took  the  objection  an*%etr  ihrm, 
that  the  application  was  too  late,  as  more  than  four  «>tTt  ordtrcd 
days  had  elapsed  since  the  interrogatories  were  **  itiy^'""^' 
d^Tered. 

S.  S.    WahtUr,   for  the    defendant.- 
provided  for  by  Order  LVH.,  Kule   6*    These  | 
interrogatories  were  delivered  with  the  statement  ' 
of  claim,  and  are  the  statement  put  into  the  form 
of  interrogatories. 

Arohibald,  J. — If  this  application  had  been 
made  before  the  delivery  of  the  etatement  of 
defence,  these  interrogatories  would  have  been 
struck  out  as  premature.  As  it  is,  they  are  so 
framed  that  it  would  be  almost  impossible  to 
answer  them.  Why  should  they  not  be  put  in 
SQch  a  formthat  the  defendant  can  answer  "Yes," 
or  "  No,"  to  them  ? 

Order  for  interrogatories  to  be  reformed.  Costs 
0  he  defendant's  in  any  event.f 


Vm. 

BucHANAK  e.  Taylor. 

This  was  an  action  of  libel,  and  the  plaintiff  ^''  ™  "'I'liii 

now  applied  to  strike  out  interrogatories  iJiat  had  f"         ^  ,. 

been  administered  by  the  defendant  teUthKerJ" 

MacClymont,  for  tjie  plaintiff. — The  defendant  aAmnitirfd, 

attempts  to  fill  up  a  general  plea  of  justification  *"  mpptrt  of  a 

by  interrogatories.     He  cannot  do  that.     A  plea  '^  "fjfut'Ji' 

of    jostdfication  must  state  particulars  of   every  jaff,J)^(  t^ 

act  of  misconduct  that  the  defendant  has  charged  pkuuif, 

'  Which  givea  the  Judge  power  to  enlarge  the  time. 
t  JFitilf  Jfoln,  Febrouy  Sth,  187S  (Saturday,  Janutuy 
2«h) ;  law  Time;  lb. ;  Bolieitori'  JmrmU,  a. 
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asking  him       the  plaintiff  with  (Otmrhy  v.  PUnrnU,  L.  Sep., 
Y*f  •^•^^'     8  C.  P.,  560). 
^Htun  v>0rt        ^'  ^*^^*«'^  ^^r  the  defendant. 
ttr^k  out.  ABCHiBAiiD,  J. — ^The  defendant  first  says  that 

Defendant  the  plaintiff  pnbliahed  oartain  artidee,  and  then 
miffht  hate  seeks  to  interrogate  him  as  to  what  articles  he 
"tmndtin^  has  written.  That  the  plaintiff  wrote  under  an 
certain  papers  assumed  name  will  not  justify  the  defendant  in 
sprite  such  and  diarging  him  with  writing  anything  that  he  has  net 
sneh  articles  r  written.       The  defendant  must  know  that  the 

plaintiff  has  written  the  articles  upon  which  he 
seeks  to  justify,  and  not  have  to  interrogate  him 
to  discoTer  it.  That  is  fishing  for  a  defence.  Tlie 
defendant  might  ask,  ''Did  you  not  in  certain 
papers  write  such  and  such  articles?"  but  not, 
"What  articles  did  you  write?"  He  is  only 
entitled  to  put  particular  cirottmstanoes  to  the 
plaintiff,  and  to  ask  him  whether  it  was  under 
those  circumstances. 

Order  to  strike  out  three  of  the  intezroga- 
tories.* 


Jn  an  action  This  was  an  action  on  a  policy  of  insurance,  the 

on  a  policy  of  defence  being  a  general  denial  and  an  allegation 

^td^u^an  '  ^^  unseaworthiness.     The  defendant  was  an  un- 

underwriter^  derwriter  who  had  accepted  an  assignment  of  the 

assignee  of  the  policy.     The  present  application  was  to  strike  out 

policy,  denied  interrogatories  delivered  by  the  plaintiff  to  the 

all£edb$f  defendant.    In  support  of  the  application  it  was 

pUimtif!  argued  that  the  interrogatories  were  simply  the 

Heidy  that  whole  statement  of  claim  put  into  interrogative 

plaintiff  had  a  form ;  that;  as  the  defendant  was  only  assignee  of 

tnroa^t^  the  policy,  he  could  only  say  in  answer  that  he 

dtf^ndemtasto  ^^'^^  nothing  of  the  matters  interrogated  upon; 

these  facts.  and  that  he  had  denied  the  allegations  in  the 

statement  of  daim  only  with  the  object  of  putting 
the  plfidntiff  to  strict  proof  of  them. 


•  Weekly   Kotee,    February    12th,    1876    (Wednesday, 
February  2nd) ;  Law  Times,  Ih. ;  Solicitors*  Journal,  lb. 
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Dmuif,  J. — ^If  thfl  defendant  deniee  the  facte 
whioh  file  plsmdiF  alleges,  the  plaintiff  has  a 
right  to  intem^ate  him  aa  to  them.  If  the 
defendant  is  ahle  to  swear  trolj  that  he  knoVs 
nothing  about  themattere  is  question,  that  woold 
be  clearly  a  eufficient  auBirer. 

No  order.* 


UlTLE  10. 
See  under  Bule  23  of  this  Order. 


LST  V.  IfASfiHALL. 

This  waa  an  action  for  damages  for  breach  of    Ordir  made 
duty  in  and  about  the  carrying  of  goods  by  sea.  ^"^ ^^^"^ 
An  applioatiou  was  now  made  by  the  plaintiff  for  "{fj^g  Z^^'eru 
an  onler  for  disoovery.     The  statement  of  daim  <,/ siaiemnu  of 
had  not  yet  been  delivered.  Claim  in  an 

J.  C.  Mathtw  for  the  plaintiff.— The  plaintiff's  ^j^/'*' 
case  is  that  the  ship  was  overladen.    We  could  ^J|IJ^i 
hare  delivered  a  declaration,  but  not  a  statement  of  ,itip, 
elaim,  without  disoovery. 

ffollamt  tat  the  defendant. 

LiHDi^r,  J.,  made  an  order  for  usual  affidavit 
of  documents  relating  to  the  cause  of  action  men- 
tioned in  the  affidavit  of  J.  H.  White,  within 
a  week.* 


n. 

An  application  being  ntade  for  disoovery  of  -^f  i">a  if  t" 
doonmente,  it  was  objected  that  the  applicant  ^JJ^2J^„, 
amed  no  document  in  his  opponent's  poBaenion. 

*  Lmo  7%fMi,  Pebrnuy  2eUi,  18T6  (TaeBday,  February 
BOi)  ;  BelMurt'  Joitmai,  lb.;  Wttkly  ITalti,  March  llth, 
1B76. 

t  WttUfXetf,  Jumary  22iid,  1876  (Thunday,  January 
13th) ;  2<no  IImm,  B.;  StUeibm'  Jmntat,  IK 
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applicant 
names  no 
document  in 
hit  opponent** 
posseteion. 


LiNBLBY,  J, — ^That  is  aa  exploded  doctrine. 
He  is  entitled  to  disooverj  as  a  matter  of  ooorse, 
unless  you  can  make  out  an  objection  to  his 
haying  it.  The  onus  is  on  you.  He  cannot  knov 
what  documents  you  have  until  he  g^ts  your 
affidavit.* 


Where  de- 
fendant,  a 
bankruptf 
swore  that  he 
had  no  doeu" 
ments  in  hit 
pottettion,  he 
toot  required 
to  ttate  what 
documentt 
patted  from 
him  to  the 
trustee. 


m. 

An  application  was  made  for  further  discovery 
of  documents.  The  defendant's  affidavit  stated 
that  he  had  no  documents  in  his  power,  possession, 
or  control  It  appeared  that  the  defendant  was  a 
bankrupt,  and  that  all  his  books  and  papers  had 
been  handed  over  to  the  trustee. 

LiNDLEY,  J. — The  defendant  must  state  what 
documents  passed  from  him  to  the  trustee,  and  the 
fact  of  their  so  passing. 

Order  for  fiir&er  affidavit  within  a  week,  as  to 
documents  that  have  been  in  defendant's  power, 
possession,  or  controLf 


In  an  action 
for  negligence 
againtt  a 
railway  oom^ 
pany,  inst^" 
eient  lighting 
of  the  ttation 
being  alleged 
at  one  of  the 
eautes  of  the 
aeeidenty 
discovery  of 
documents  re^ 
lating  to  the 
lighting  of  the 


IV. 

This  was  an  action  for  n^ligenoe  against  a 
railway  company,  and  cross-summonses  had  been 
taken  out  for  discovery.  The  defendant's  summons 
asked  for  discovery  of  the  plaintifiTs  business 
accounts  for  the  past  five  years,  and  this  was 
allowed.  The  plaintifiP's  summons  asked  for  dis- 
covery of  reports  of  other  accidents  at  the  same 
station,  of  documents  showing  number  of  tickets 
issued  at  the  station,  and  of  documents  relating 
to  the  lighting  of  the  station. 

An  oiNier  for  discovery  as  to  the  two  ^first  items 
was  refused  by  AbohibaIiD,  J.,  but  made  by  him 


*  Weekly  Notes,  January  22nd,  1876  (Monday,  Janouy 
17th}  ;  Law  Times,  lb.;  Solicitors*  Journal, lb. 

t  Weekly  Notes,  January  29th,  1876  (Tuesday,  Jaanuy 
18th);  Law  Times,  lb.;  Solicitors*  Journal^ lb. 
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as  to  the  last  (insnfficieiit  lightmg  being  alleged  station  wat 
as  one  of  the  oanBOB  of  the  accident.*)  ordered. 


f 


BlTLB  13. 

On  an  application  for  an  order  for  discovery  of 
documents,  an  objection  was  taken  that  the  action 
was  one  of  ejectment,  and  that  the  applicant 
named  no  document  of  which  he  sought  dis- 
covery. 

LiNDLET,  J. — ^Tou  can  protect  yourself  in  your 
affidavit  with  regard  to  any  documents  for  which 
you  claim  privilege. 

Order  made.t 


BiTLBS  14,  17,  &  18. 
I. 

Application  was  made  for  leave  to  inspect  a 
document  mentioned  in  the  second  paragraph  of 
the  statement  of  daim.  The  action  was  one  of 
ejectment  by  mortgagees  against  the  executors  of 
the  deceased  mortgagor.  The  defendants  desired 
to  inspect  the  mortgage  deed. 

Mead  for  the  plaint^. 

JF[  0.  Crump  (for  the  defendants)  cited  Patch  v. 
Ward  (L.  Bep.  1  £q.  436),  and  stated  that  the 
defiBndants  wished  to  know  the  amount  of  the 
mortgage  in  order  to  redeem. 

LiNBiiEY,  J. — I  shall  make  no  order  for  produc- 
tion, the  plaiutiffs  undertaking  to  give  in  a  week 
a  statement  of  principal,  iuterest,  and  amount  of 
costs,  and  of  the  particulars  of  all  other  subsequent 
incumbrances.  The  def  endauts  will  have  to  make 
the  first  mortgagee  and  all  subsequent  holders  of 
charges  parties  to  their  claim  to  redeem. ;( 


Order  for 
discovery  of 
documents 
madCf  though 
no  document 
named,  in 
action  of 
^feetment, 
as  applicant 
might  in  his 
qfidavit  object 
toproduecy 
and  so  protect 
himself. 


Application 
for  leave  to 
inspect  the 
mortgage  deed, 
(a  document 
mentioned  in 
the  Statement 
of  ClaimJ  to 
ascertain  the 
amount  of  the 
mortgage^ 
refused,  in  an 
action  of  ^'ee(' 
ment  by 
mortgagees 
against 
mortgagor's 
executors, 
plaintiffs 
undertaking  to 
state  the 
amount. 


*  Wnkly Notes,Yebirxiasj  6th,  1876  (Monday,  Januaiy 
24th)  ;  Law  Times,  lb. ;,  Solicitors^  Journal,  lb. 

t  Weekly  Notes,  January  22nd,  1876  (Wednesday,  January 
12th}  ;  Law  Times,  lb, ;  Solicitor^  Journal,  lb. 

X  Weekly  Notes,  January  22nd,  1876  (Friday,  January 
14th)  ;  Law  Times,  lb,;  Solicitor^  Journal,  lb. 
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n. 

Lake  asd  awothbs  p.  Poolkt. 

"'  This  was  an  action  for  breacli  of  covenaat  in  a 

"'  "  lease.  The  defendant  bad  meAe  an  assi^ment 
'  "  of  one  undivided  moiety  of  leasehold  property, 
/:„,l  consisting  of  land,  brewery,  and  fixtures.  The 
I       plaintiff  noA'  applied foran  order  for  inspectioa  of 

documents,  and  the  defendant  objected  that  the 
'"     documents  related  solely  to  his  own  title. 
,/  Abchibald,  J. — I  shoold  not  make  the  order  if 

'  I   it  was  a  distinct  property ;  but  this  is  an  undiridad 

moiety,  the  interest  in  which  can  only  be  reaUsad 
f^^  by  the  usufruct  of  the  whole  property.  This  is 
'i-,    an  extremely  complicated  case,  and  I  shall  ma^e 

the  order  and  leave  the  defendant  to  appeal  if  so 

advised. 

Order  for  inspection.* 

m. 

„         This  was  an  action  of  trespass,  and  the  plain- 
tiff asked  tor  inspection  of  two  documents  named 
'      in  the  pleading     For  the  deftmdant  it  voa  ob- 
l  '  jected  that  he  was  freeholder,  and  these  docu- 

„.  ments  were  his  title-deeds  ;  that  the  plaintiff  set 
'■y  up  a  twelve  years'  possession,  but  without  stating 
'"'     whether  as  tenant  or  freeholder ;  and  that   tba 

defendant  denied  hia  title  altogether.  For  the 
„,     plaintiff,  it  was  said  that  if  these  title-deeds  were 

shown,  the  plaintiff  might  at  once  discontinue  the 
'"•  action. 
'' "'       Abchibald,  J.,  declined   to  make  any  orier. 

Defendant's  costs  in  the  oauae.f 

EuLB  33. 
/,r       An  objection  was  takon  to  an  answer  to  an  in- 
'■/    terrogatoiy  administered  by  the  plaintiff  in  an 


■   ITwei/y  Ab(«,  FebroMy  Bth,  1878  (Thii»d»y,Ji 
27th) ;  iaw  TittKi,  lb.  ;  Solititort'  Jeurital,  It. 

t   Weiily  NotM,  Jonuurr  2»th,  187S  (Monday,  Saanaxj 
24th) ;  Lav>  lUtut,  lb.  ;  Solieiltrt'  JoKmal,  a. 
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action*  on  the  ground  that  it  stated  the  de&no9  to 
the  action  m  well  aa  answering  the  intezxoga- 
tory. 

Warh$§rian  Fika  for  the  plaintiS — ^I  do  not 
object  to  hxB  putting  that  part  of  his  answer  which 
statee  his  defence  into  a  separate  answer,  because 
then  I  can  object  at  the  trial  to  its  being  read* 
and  ask  that  it  v^a^  be  proved  by  witnesses. 
But  if  it  remains  part  of  another  answer  it  renders 
tha  whole  anawer  uaeless,  as  I  cannot  read  part 
of  an  answer. 

Bigham  for  the  defendant — My  friend  cannot 
ask  me  to  give  two  answers  to  one  question. 

LnrDLEY,  J. — I  cannot  say  that  the  defendant 
must  split  up  his  answer  to  suit  the  plaintiff's 
convenience.  I  think  there  may  arise  cases 
where  such  an  application  would  be  granted ;  but 
here,  I  think,  the  latter  part  of  the  answer,  which 
is  objected  to  as  matter  of  defence,  is  a  qualifi- 
cation of  the  former  part. 

No  order,  t 


an  itUerroga" 
twry  d^mdant 
was  alleged  to 
have  stated  the 
defence  to  the 
action^  an 
applieatum 
that  he  should 
answer 
further  f  on 
the  ground 
that  plaintiff 
could  not  read 
the  other  part 
of  the  answer 
separately  at 
the  trial,  was 
refused,  the 
litter  part  of 
the  answer 
being  nurely 
a  qualijieation 
of  the  former 
part. 


ORDEE  XXXin. 
Sickles  t;.  Nobbis. 

This  was  an  action  by  General  Sickles  upon  an 
alleged  agreement  to  pay  him  a  marginal  surplus 
upon  a  contract  for  the  sale  of  33,000  Remington 
rifies  entered  into  between  Messrs..  Norris  and 
Remington. 

C.  JBofcen  now  applied,  on  behalf  of  the  plain- 
tiff, for  an  account  to  be  taken  of  the  amount  of 
each,  margin  in  the  hands  of  Messrs.  Norris,  and 
stated  thai  they  had  admitted  a  moral,  if  not  a 
legal,  obligation. 

&m$  Fa/yne^  for  the  defendant,  refeired  to  the 
note  to  Order  20  of  the  Chancery  Consolidated 
Olden  is  Morgi^'s  Equity  Practiee,  that  order 


Before  making 
an  order  for 
an  account  of 
a  marginal 
surplus  in  the 
hands  of 
defendants 
upon  a  contract 
for  sale,  which 
surplus 
plaintiff 
claimed  und0r 
an  alleged 
agreement  hy 
defendants  to 
pay  U  him^  it 


•  See  Rqle  LO  ot  this  Order. 

t  TFeeMu  ^^^^  J«ua«M7  ^9tb>  1^76  (F9day»  JanuMy 
21tt} ;  law  !Rm€S,  Ib.j  SoficUfirs:  Jmmtih  J^, 
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M  neeessarj/ 
that  a  primd 
facie  legal  or 
equitable  case 
should  be  made 
cut  by 
plaintiff. 


being  substantiallj  the  same  as  Order  XAXHI. 
of  the  Supreme  Court  of  Judicature  Act,  1875, 
under  which  the  present  application  was  made. 

Abohibald,  J. — ^I  do  not  think  any  legal  daim 
has  been  admitted  by  the  defendant.  Does  equity 
enforce  a  gift,  unless  something  has  been  done  in 
pursuance  of  it  ?  If  the  money  had  been  paid, 
the  defendants  would  probably  not  be  able  to 
recover  it.  I  think  before  making  this  order,  it 
is  necessary  that  a  primd  faeie  legal  or  equitable 
case  should  be  made  out  by  the  plaintiff,  I  will 
refer  the  summons  to  the  Court.* 


OEDER  XXXV. 

Bulb  1. 

See  the  case  of  OauBt;.  Bbidbt,  reported  under 
Order  11.,  Rule  6. 

EULES    11   AND    12. 

See  under  Order  XII.,  Eule  4. 

EULE  13. 

See  the  case  of  Ogttb  r.  Bbadbt,  reported  under 
Order  II.,  Eule  6. 


To  oust 
plaintifs 
right  of  fixing 

the  place  of 
trialy  the 
defendant 
must  show 
preponderating 
convenience 


OEDEE  XXXVI. 

Eule  1. 

Plum  i?.  Nobmahton  Ibon,  &a,  Company. 

A  plaintiff  has  now  an  absolute  right  of  fixing 
the  place  of  trial,  subject  to  the  defendant's  show- 
ing such  a  preponderance  of  convenience  in  trying 
elsewhere  as  to  oust  that  right — Per  Denman,  J.t 


*  Weekly  NbUa,  Febmary  12th,  1876  rTaesday,  February 
Ist) ;  Law  Times,  lb. ;  Solicitors'  Journal,  lb, 

t  Laut  Times,  February  26th,  1876  (Tuesday,  Febmarr 
8th^  ;  Solicitor^  Journal,  lb. ;  Weekly  Notse,  Jfiuoh  llth, 
1876.    See  under  Order  XXXI.,  Rule  12, 8.  0. 
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BlTLKS    19,  20,  AKD  22. 

hars  c.  Etb  and  ai^othek. 

This  Hction  had  been  tried  before  Pollocs,  B.,   Witrt,/or 
and  on  its  being  called  on  the  plaintiff  woe  absent,   */"««  o/ 
and  the  fir  ton  i^t  appeared.    Thejury  was  sworn,  ^i^tf", ":'/ 
and  n  verdict  taken  for  the  defendant,  the  Judge  triiU,d$" 
eertiiyiiig  for  a  special  jury.     Subsequently  the  ft«daat  u 
plaintifi'  applied  to  set  aside  the  judgment,  which  "»«'«'fcrf  <u 
was  done  on  the  terms  that  the  plaintiff  should  ■'jj*'^' 
pay  the  cnstg  of  the  day,  all  costs  thrown  away,  artim  ""thi  " 
and  tho  'iiata  of    the  application  to  tax.     The  jury  ihevtd 
question   v.ryv;  arose  on  appeal  from  the  Taxing  *»'  *•  »icor«. 
Alastcr,  wliether  the  sum  of  £12.  12s.  should  be 
allowed   tlie  defendant  as  costs  of  the    special 
jury. 

Clay  for  the  plaintiff. — It  waa  unnecesary  to 
swear  tlio  jury.  Under  Order  XXXVl.,  Eule  19, 
it  is  not  intended  that  a  verdict  should  betaken. 

£u/ii/e;/  ■'Stitili,  for  the  defendant,  referred  to 
tho  words  in  Eule  22  of  the  same  Order,  "direct 
that  jtidgiiient  be  entered  for  any  or  either  party, 
as  be  is  )iy  law  entitled  to  upon  the  findings," 
and  donlitf d  whether  "judgment  dismissing  'the 
action  "  wuuld  be  a  final  and  conclusive  judgment, 
so  aa  to  prevent  the  plaintiff  bringing  another 
action. 

])EMitA^-,  J. — I  agree  that  the  practice  of  not 
swearing  the  jury  is  right,  but  as  it  was  done 
under  a  mistake,  I  think  the  fair  course  would  be 
for  each  iwrty  to  pay  half  the  costa 

Order  by  consent  for  each  party  to  pay  £6.  6b., 
coets  in  tho  cause.* 

OEDEE  XXXVII. 

Bttlbs  2  ASS  4. 

Stobsr  v.  Snwoiia  and  othxbs. 
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XXXriI.  at    between  a  judgment   debtor  and   a   judgment 

le  crBir-  creditor  and  garnisliQeB. 

examwwff  LumJey  Smith  for  the  plaintifF.— I  apply  'utsw, 

^BtT^'s  la       ^^^^^  ^T^B«  2  and  4  of  Order  XXXVU.,  for  aa 

the  crois-  order  agaiaet  the  defendante  to  come  up  and  be 

rxaminaiioH  cf  crosB- examined.     Judgment  has  been  obtained  in 

partiettotke      ^^  favour   agaiast   Simmons  for  £1,740.     We 

'"'"''  have  obtained  a  garnishee  order  against  Arnold 

and   Lewis.      In  December,    1B75,   Arnold    and 

Lewis  denied  that  they  had  money  owing  or 

accruing  (b  Simmons ;  they  now  admit  £640,  and 

deny  as  to  the  remainder.     They  bought  Simmona' 

business  in  October,  1874,  for  £30,000,  giving  ■ 

bill  of  sale  to  Simmons  on  the  whole  property. 

This  bill  of  sale  is  still  registered  with  no  satis- 

factiou  against  it.     The  question  is  whether  we 

are  not    entitled  to  crosa-examine  them  as  to  the 

truth  of  thoir  statements.     Even  in  an  or^naiy 

unliquidated  claim  under  Order  XIV.,  Bule  3,' 

the  defendant  may  now  be  orderodto  come  forward 

and  be  cross-examined.     The  whole  spirit  of  the 

Act  is  opposed  to  our  being  driven  to  trial,  when 

an   interlocutory  proceeding   such   as  this   may 

render  it  unnecessary. 

F.  Knight  for  the  defendant. — The  afiSdavit  of 
the  garnishees  gives  a  perfectly  natural  account  of 
the  transaction.  They  show  exactly  how  the 
money  has  been  paid  by  degreea  It  would  be  an 
undeserved  reproach  to  order  them  to  be  oross- 
ffxamined.  As  to  what  my  friend  says  about 
being  driven  to  trial,  there  wiU  be  no  trial  of  this 
issue  ;  it  must  be  referred  to  an  accountant. 

Liia>L£T,  J. — It  is  quite  obvious  that  there  is 
a  great  difference  between  these  persons,  though 
they  are  witnesses,  and  ordinary  witnesses :  be- 
cause they  are  not  only  witnesses,  but  you  have  a 
question  to  try  with  thom,  which  renders  this 
course  unnecessary.  The  Rule  was  inserted  to  meet 
the  case  of  an  ordinary  witness,  not  a  pariy  lo  the 
case,  againstwhom  there  would  be  no  other  power. 
Appeal  dismissed  with  costs.* 
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OEDEE  XLIV. 

BULE   2. 

See  under  Order  IX.,  Eule  2. 
OEDEE  LI. 


ThS    GVITEKAL    STBAM    NaTIOATIOH     CoUPAlTT    V. 

Tss  Lonxur  and  EDDTBiTBaH  Sbippiko  Coupant. 

An  application  was  made  by  the  defendants  to  -^n  '^'f- 
transfer  thia  action  to  the  Admiralty  Division,  l"*"^/'" 
The  action  was  one  of  negligence,  and  arose  out  of  V^^^ft/j^"  ,^j 
acoIlisioD  between  the  plfunti£b' and thedefendants'  Admiraiiy 
vessels  in  the  river  Thames,  the  former  being  at  Divitian  a- 
anchor,  and  the  latter  being  steered  by  a  pilot.         iw<M>»/'r 

AaoHOALD,   J.— n  this  had  been  out  in    the  ^I^',  „y 
high  BOBS,  and    there  had   been   questions    of  a  eaUuiut  hi 
<-nTn«n«hip,  of  complicity,  there  might  have  been  '^  Thamt', 
a  case  for  transferring  this  action.  But  if  I  transfer  "•*  ''f"^'', 
this  I  must  transfer  every  case  of  collision.  smbim*™  .  "'L 

Noorder.    Goetsto  be  plaintiSs' inany  event.*  the  high  ',.'." 
Miiff  inioh/il. 

oedee  t.tt 

Eule  3. 

I. 

COOFBB  ASS  OTHEBS  V.   LfOE  HaLL  CoUPANT. 

This  was  an  addon  of  trespass  betweea]a4i fining  /«  an  atiiim 
polliery  proprietors;  the  plaintiffs  now  applied  for  oftrupaii 
an  order  for  inspection  of  defendants'  mine,  and,  "F^^™'. "" 
for  that   purpose,   for  the  removal  of  barriers  ^u^Iicm, 
erected  by  the  defendants  between  the  mines,  or  ordtr  mtdt     ' 
for  liber^  to  go  down  into  the  defendants'  mine  /»>•  uuptciii-,' 


Myhurgh  for  the  plaintifEe. — ^We  want  to  inspect 
their  mine,  la  order  to  see  how  far  they  nave 
trespassed  upon  our  ground,  aud  how  mtiefa  of  out 
coal  has  been  taken  away. 

QuUy  for  the  defendants. — The  whole  question 
between  us  is  where  the  boundary  is.  This  mis 
was  never  intended  to  enable  o  colliery  proprietor 
to  get  an  inspection  of  his  neighbour's  mine  by  a 
mere  allegation  of  treepass.  Oux  colliery  covers 
800  acres,  and  theirs  about  seven  acres.  The 
affidavit  of  defendants'  manager  states  that  it  is 
most  important,  for  reasons  apart  from  this  action, 
that  the  working  of  defendants'  mines  should  not 
be  seen  by  the  plaintifis. 

LnrcLET,  J. — An  order  for  inspection  of  this 
kind  is  so  common  in  Chanceiy  that  I  should 
have  thought  this  was  a  matter  of  course.  Hy 
impression  is  that  the  plaintiffs  are  entitled, 
almost  as  a  matter  of  course,  to  inspect  the 
defendants'  mines  about  the  alleged  boundaries ; 
but  that  if  the  defendants  can  suggest  any 
method  by  which  that  can  be  done  wiUiout  the 
plaintiff  seeing  the  whole  of  their  mines,  they  are 
entitled  to  have  the  inspection  so  limited.  I  shall 
make  no  order  as  to  removing  barriers,  or  as  to 
taking  samples. 

Order  to  inspect  the  mine  and  workings  of  the 
defendants  under  and  near  the  plaintiff's  mines  as 
delineated  or  described,  and  to  measure  the  coal 
taken  away  from  under  the  plaintifTs  lands.  Two 
days'  notice  of  inspection  to  be  given.  Inspection 
to  be  made  through  ihe  pits  of  defendants,  unless 
other  access  is  provided.  No  notice  to  inspect  for 
a  week.  Costs  of  this  application  to  be  costs  in 
ttie  cause.  Statement  of  claim  to  be  delivered  a 
week  after  inspection.* 

II, 
In  an  action  for  obstruction  of  light  and  air, 
"    an  application  was  made,  on  appeal  &om  Usster 
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Follook,  tot  inirpeotioii  of  the  plomtiff'a  premises  «tr,  ke!il.  Hal, 
by  tie  defendant    No  statement  of  defence  had  prior  to  i'l- 
yet  been  delivered,  anditwas  stated  none  could  be  5J^'Jjr, 
until  inspection  had  been  obtained.  prMiiM), 

AxoHiBiLD,    J. — I    must    see   whether    your  de/enOavt 
defence  is  that  there  is  no  obetructioii,  or  that  the  >"^'  diih'tr 
plaintiff  has  no  ancient  lights.    Yon  must  deliTer  ^j"^*^'™'"' 
your  statement  of  defence  before  you  can  have   -^ 
inspection. 

No  order.* 


OEDEE  LT. 
S9e  mider  Order  XXX.,  Bnle  4. 


ORDER  LVin. 
BiriA   12. 

Under  Bule  12  of  Order  LVill.  on  the  a|^-  a  tapy  of 
cation    of  parties,  lindley,    J,,  ordered  that    a^tStJtidgia' 
copy  of  the  Judge's  notes  should  be  printed  for  the  ""'"  ''^''""' 
purposes  of  the  appealt  /-or  ^u,"  "f 

Bnxx  16. 


SODTHWZLL    V.   BOVSITOH. 

This  Tas  an  application  for  a  stay  of  proceedings  J»an-aeiia» 

for  the  purpose  of  an  appeal.  wS*' " "  " 

Aiplmd  for  the  plaintiff. — As  an  appeal  is  now  pj^^'^,"'^' 

no  stay  of  execution,  I  ask  that  the  defendant  pay  ^elre  sia^fd 

XSSO  into  Court ;  and  also  that  he  pay  the  costs  jmiding  an 

of  this  summons,  and  be  under  terms  to  give  ^^Jf'"'""^ 

notice  of  appeal  within  fourteen  days ;  otherwise  te^efiL'" 

no  Btay.  PMwr  i" 

"  WeMy  Nott;  Pebrnary  6th,  1878  (Mondaj,  Jaaoary 
24th) ;  Law  Tifiut,  lb.;  Seiidtan'  Journal,  lb. 

t  Wmkly  Natn,  Jannary  23nd,  1876  (Thnradsy,  Jannsry 
13tb})  lA«Iiam*,a.:  Saiinlan' Jotirwil, J6. 
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ditputi  ta  he 

Court  h<j  the 
apptlhni. 


Lumtty  Smith  for  tlie  defendant. — I  object  to 
being  o^ered  to  pay  the  money  into  Court.  Thia 
is  an  action  between  two  metchante,  and  there  U 
no  suggestion  of  insolvency  against  the  defendant 
The  action  is  brought  on  the  tedmioalitiea  of  a 
bought  note. 

I^OLXY,  J.^I  shall  not  order  &e  mon^  to  be 
paid  into  Court. 

Order  for  stay  of  proceedingB,  notice  of  appeal 
to  be  given  within  fourteen  days;  costs  of  this 
application  to  be  plaintiff's.* 


earporaiUm,  a 
dtBtHmr  lo 
tAejHriiilu-rii, 
having  itrii 
I  UrtmUed,  a 
tUy  a/pi-o- 
rtedtngi  kbi 

pending 

apptal,  but 
tkt  Jiidgt 
dttlined  to 


n. 

Graht  asu  AKOTHEa  V.  Ths  Babqtts  FnASCO 

EOTPTIENNE. 

In  this  action  a  demnirer  had  been  argued,  and 
decided  against  the  defendants,  and  the  plaintiffs 
were  going  on  to  tiy  the  issues  of  the  fact  and  to 
,  tax  the  costs  of  the  demurrer. 

Foard,  for  the  defendants,  now  applied  for  s 
stay  of  proceedings,  pending  an  appeal. — ^The 
demurrer  raises  the  question  whether  the  defend- 
ant being  a  corporation,  the  Lord  Mayor's  Court 
has  jurisdiction.  The  plaintiffs  have  declared  in 
prohibition.  In  consequence  of  the  question 
having  been  virtually  decided  by  your  Lordship's 
Court  we  were  unable  to  argue  it  The  effect  of 
the  judgment  is  that  the  attachment  which  the 
defendants  had  obtained  still  eilsts,  bat  that  the 
writ  of  prohibition  issues,  which  prevents  their 
acting  upon  it.  £258,000  was  in  the  bands  of 
Oran^  and  we  tookthe  usual  proceedings  in  the  Lord 
Mayor's  Court,  which  operat«d  as  a  dittringat. 
We  are  informed  that  Grant  has  since  parted  with 
this  money.  We  submitted  to  a  judgment  on  the 
demurrer  simply  for  the  purpose  of  an  appeaL 

Anderion  for  the  plamtif^. — We  deny  that 
Qrant  has  parted  with  this  money.    We  have  got 
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judgment  on  demurrar,  and  under  Order  LViil-, 
Bole  16,  an  appeal  is  no  stay,  nnlese  otherwise 
ordered ;  and  ^e;  have  not  given  as  notice  under 
Bule  2.  We  are  entitled  to  liRTe  securi^  for  the 
Doste  of  the  prohibition  up  to  tiiia  time,  which  will 
amount  to  nearly  £2,000, 

Abchibald,  J. — The  rule  formerly  wbb  that  there 
could  not  be  more  than  one  judgment  in  an  action ; 
there  could  not  be  separate  judgments  on  issues 
of  fitcte  and  issues  of  Uw.  Bat  under  the  Supreme 
Court  of  Judicature  Acts  that,  no  doubt,  is  aUered. 
It  is  not  now,  as  it  was  formerly,  considered  of  great 
importance  to  have  only  one  taxation  of  costs.  I 
shall  maketheorder  to  stay  till  after  the  judgment 
of  the  Court  of  Appeal ;  and  you  can  apply  to  the 
Court  of  Appeal  fi  you  have  any  ground  for 
asking  for  security. 

Order,  all  further  proceedings  therein  to  be 
stayed  till  after  the  judgment  in  the  Court  of 
Appeal.    Costs  in  the  cause.* 

APPENDIX  (A). 
Past  II. 
Sectioh  2. 
See  under  Order  XIY.,  Bule  1,  $  HI. 

APPENDIX  (B). 

FOKH   9. 

An  objection  was  taken  by  Wariurlon  Pih  that  T^/enn «/ 

the  affidavit  of  documents  filed  by  the  defendant  '^'''f 

was  insufficient,  as  it  made  no  mention  of  books,  oimTifi'' 

and  had  not  followed  the  statutoty  form.  App,  fjj, 

£igiam.~—T]i&  form  given  by  the  Act  is  optional.  ^'"^^  *. '' 

LniDLET,  J. — The  statutory  form  is  the  right  "^"""'"^  '" 
form,  and  is  intended  to  bd  the  common  form.     '      "'' 


An  afBdavit  of  docninents  is  intended  now  to  be 
exhaustive,  and  the  form  giren  in  tlie  Act  is  so. 
Order  for  better  affldftvit  of  documents.* 


ADDITIONAL  RULES  OF  COURT 


Of  12fA  Aii^Mt,  1875. 


1  of  An  application  vas  made  on   appeal  from  a 

3«.  aHauiedjrr  decision  of  Mftster  Johnson   aa   to   coets.      The 


emit  of  a 

Chambtvs 

iHclHdf  fit 
urn  of  U. 
*Hiteqiitnrlij 
aUairtdfor 
'  Pmti  of  the 
fopn  of  lh> 


applicant  stated  that  all  the  Masters  of  the 
Exchequer  Division  agreed  vith  Master  Johnson, 
bnt  that  all  the  Masters  of  the  othur  Divisions 
vere  of  a  contrary  opinion.  The  decision  in 
question  was  as  to  whether  the  sum  of  3(.  allowed 
in  the  Schedule  of  Costs  to  Order  YL,  of  the 
Additional  Bules  of  Court  of  August  12th,  1875, 
for  a  "  summons  to  attend  at  Judges'  Chambeis," 
included  the  allowance  eubaequen^y  mentioned,  as 
to  "  summons  to  attend  at  the  Judges'  Chambers, 
for  each  copy  to  serve,  Is."  Master  Johnson  had 
considered  diat  the  3s.  must  include  the  Court 
fees,  OS  the  note  just  above  that  allowance  ex- 
preedy^stated  that  the  preceding  allowances  did  not 
include  the  Court  fees. 

LiNsLBT,  J.,  took  time  to  consideT  the  qnestjoa, 
and  Bubsequ  en tlyt  reverted  the  decision  of  the 
Master.l 


Slst)  ;  Lma  Timn,  lb.  ;  Soluaterf  Jim 

f  WmUf   mtu,    Samaxj    32iid,     187*    (WsdMsdaj, 
J»niui7  12th}  -,  Lau  Timm.  16. ;  Micitvrt'  Joumtt,  It. 
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Directions  to  Binder.— The  vanoua  portions  of  this  Volume 
be  arranged  in  the  following  Order : — 

1.  The  Title  Page,  prefixed  to  No.  6. 

2.  The  List  of  Cases  reported  in  Vol.  III.,  prefixed  to  No.  5. 

3.  The  Preface,  prefixed  to  No.  1. 

4.  The  Table  of  Contents,  prefixed  to  No.  5. 

6.  The  Consolidated  list  of  all  the  Court  Cases  reported  in  Vols.  I., 
II.,  and  III.,  prefixed  to  No.  5, 

6.  The  Court  Cases  contained  in  Nob.  1,  2,  3,  4,  and  5. 

7.  The  (General  Index  to  Vols.  I.,  II.,  and  in.,  appended  to  No.  6. 


^^^A 


PREFACE    TO    VOLUME    III. 


This  Volume  contains  the  remainder  of  the  series  m 
Court  Cflfios  commenced  in  Volume  II.  A  copious  Index  to 
Volumes  I„  II.  and  III.  is  annexed.  The  reader  will  find 
in  Toltmies  I.,  II.,  and  III.,  arranged  under  the  appro- 
priate Sections  and  Bales,  all  the  Cases  decided  at 
Chambers  and  in  Court  during  the  year  immediately 
lucceeding  the  introduotioQ  of  the  new  system  of  Practice 
md  Pleading — a  critical  period,  during  which  the  moet 
important  points  in  relation  to  that  system  were  settled. 
9ome  of  these  cafles  are  only  to  he  found  in  the  Times. 
rhe  valuo  attached  by  eminent  Judges  to  the  reports  of 
[?ases  taken  &om  the  Times  may  be  gathered  from  Mr. 
Justice  JjiNBLBY'a  citation  of  the  Case  of  Oakea  v.  Bedford 
a  Saneocks  and  Company  t.  Lahlache  (47  Law  Journal 
5U,516),  which  will  be  found  since  reported  in  Vol.  II., 
1.  279,  of  this  series. 


,  Crown  Office  Row, 
Temple, 

July,  1881. 
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RULB    17  

The  SwanFA  Shipping  Company,  Limited,  v.  DnncBO, 
Fox,  Hill  (JompBQy.  The  British  AgricultiUKl  Amociation 
lLiniilr'L}t.'iteiito  appear.  fShipoaiurt  brought  an  aetion/or 
dtmurriric  ogaintt  their  eharlenri,  Ths  dtfmdanti  by  Iht 
ehuiler  pi"-ty,  hadagriid  le  dittkargt  tht  cargo  at  fait  ai  the 
tatliiiH  ••(  tht  port  would  allow;  and  if  tht  thip  thotUd  bt 
dilaiiiii/  by  tht  deftndaiUt  er  thtir  agtnti  btyond  tht  timt 
tpccijtr'i  foe  diuharging  ths  cargo,  denuirragt  was  to  be  paid 
by  l/ii  Jifcadanti  at  the  rale  of  JE12,  or  equivalent,  per  day. 
Before  Uie  arrival  of  the  ikip  the  defettdaHti  told  tht  aholt 
targo  to  be  dtlUered  at  the  port  of  arHval ;  but  tht  agnement 
for  tale  madt  <M  Itrmt  at  to  tht  timt  of  diteharging  the  cargo, 
nor  the  amennl  of  demurragi.  Tht  defendant!  obtained  an 
order froma  Matter  under  Order  XVI.,  Rulei  IT  and  18, 
that  u;l,ee  ihoutd  be  gicen  to  the  purehatert  of  tht  cargo  that 
the  iji'-  --'iiii'  in  the  action  thould  be  dttermiHtd  beiwten  them, 
Iht  f:'ii:.-!ifi,  and  the  difiadaHtt.  Held,  that  tht  proi-ttdingi 
un'iir  li.'isiBukt  art  applieablt  where  there  it  a  material 
quciriMi  iiiioeen  tht  defendant  and  the  third  parly,  which  it 
ide>il.r,i!  uith  that  bttteeen  the  plaintiff  and  defendant  J 

Tho  Sn.iFisea  Shipping  Company  (Limited)  v.  Duncan,  Fox 
sad  I '..rii^iBiiy.  The  British  Ag^ultoral  AsBodatiOB 
(Limilfii)  i;itedtottppear(C.^.)         > 

The  N.>rtliaapton  Waterworks  Company  v.  Easton  (S.P.),. 

Bowe^rc.  Hartley.  (If  the  introduction  of  a  third  parly  into 
the  ti^h^''i  iDould  tend  to  delay  or  piejudiot  tht  claim  of  the 
plaiTinil'.  leave  will  not  be  givtn  to  the  difendant  to  lerve  a 
notice,,'  o  third  party  under  Order  XVI.,  Rube  11  toil).. 

HfLK    18  

Rr  Parte  Smith,  In  Be  CuUie.     fA  told  and  dtlivered  good*  to 

B,  who,  before  payment,  became  bankrtgil.  A  then  brought 
an  aHion  far  the  priee  if  the  goodt  againet  C,  alleging  that  B 
hadl">aiihllhementht/ointaceauntofBandC,oro«aeanaitof 

C,  at  u'lilisitottd prineipal,  Thedtfmdant  CtXtrtupoa  terved 
the  Iriii'ee  w  the  bankmpley  with  notie*  imdtr  Order  X  VI., 
Rule  IS,  claiminifiMdeniHilyitutoflheiantriipt'itttattinrt- 
tpeel  of  tht  contract.  An  ordtr  in  baniruptoy  reitraining  all 
prottedingt  iffHM  tht  n»tiei,  attained  iy  the  tnttlH,  wot  die- 
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thargtd,  at  tht  Omart  ^  Sanlmptej/  touU  not  ditpou  eftiit 
tehoU  matlfT,  and  t/i*  ou*  Wim  ihm  iipnttlg  protidtd  for  If 
OnUr  Xri.,  SuU  li fi 

Blu  21       lo-a 

Thorpe  «.  BirkenBhav.  fStfiual  o/iht  Qmrt  to  gir*  <mf 
dirielioiuu»d»rOrdtrXVI.,SiiU20,i/Ujt4(^Ml  ClumUn 
having  prerumgty  TtfvMed)        .  •  , ,  ,  •  . ,  . ,  H 

Benecke  f .  Frost.  (II  it  nut  tucetiary  tluU  in  ardor  to  ttrtt  m 
third  party  loith  notitt  under  Ordtr  XVI.,  Etiln  17—21, 
thi  wholt  qvtition  betteteit  the  plaintiff  and  the  defendant,  and 
the  deftttdant  ttttd  tfu  third  party,  thonldi*  idcntital ;  it  it 
ti^cieat  that  a  maltrial  guHtioH  in  Iht  action  bt  eommoa  at 
betKim  the  plaintiff  and  the  dtftndant,  end  tht  difiudmit 
and  the  third  party.  Form  cf  dirxtion  at  to  th*  txlent  to 
whiih  thi  thirdparlfi  it  to  ttteuadj  ..         .,         ..         ,,  H 

Obdib  XVII »--<; 

EuLB  3         )6-3i 

Hanisty  f .  Konealy.  f Leant  fitwi  to  join  icith  am  aetion  for 
the  reemery  of  a  let  of  ehambert  in  MM  of  tht  Innt  tif  Court, 
a  tlaimfer  the  defendant  la  execute  a  eettttfanit  of  tkiprt- 

perty  to  ne«  Inttee.J « 

Cook  V.  Enchmarch.  fZeti'egiten  toJointBithamaetUmJertii 
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for  Judgment  afainti  tht  thret  defaulting  defendante,  and 
notice  of  motion  to  bi  given  to  them  for  tht  day  onwhieknotiet 
of  motion  under  Order  XL.,  Bute  11,  might  be  given  to  tht 
taker  defendonlj  17A 
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Warini;  < .  I  Jicey.  f Evidence  by  affidavit,  taken  after  a  notice 
of  trill/,  mag  be  uted  at  the  trial,  if  taken  under  a  Judge't 
order.     Older  XXXVIII,  RmU  6,  dote  net  applyj ..  .,  335 

OrniEB  5XX1X 33S— 349 

KnE  1         33ft— 313 

EalluiiiB  r.  HillB.  ("The  four  dayt  within  ahieh  a  molienfor 
a  Til'  lyiiil  muet  have  been  made  under  the  ^repealed']  Rule  1 
of  Ordi ,   XXXIX.,  were  dayt  on  urhteh  the  Divitional  Court 

Ka,,u-l,.„ilytittingJ 338 

Pondenson  c.  Planqoa.     fS-P.)  338 

AIlfrWHl  e.   I  iibwn.     (8.P.^ 340 

Appleyard  r.  Y«t««.     (SJ:) 342 

RuLB  Ia 343 

Btrii  iB 343—340 

J<jlaiidi  V.  JoQinda.    fMi  <^plitatioHfer  a  ruU  lum  fir  a  new 
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iritaintke  It^bate  and Dtvorw  J)i9inon  dit^sd  $o U  heard 

before  a  JHvieitmal  CourtJ       •  •         . .         •  •         * .         •  •  844 

Bcarf  V,  The  General  Steam  Navi^tion  Compaa^.  (Judgment 
having  been  entered  for  the  plaintiffs  a  rule  nisi  for  a  new 
trial,  obtained  by  the  defendants  under  Order  XXXIX.,  Mule 
1,  and  a  motion  for  Judgment  bg  the  defendants  under  Order 
XL.,  Mule  2,  were  directed  to  come  on  Utgether  ;  the  Cousuel 
of  the  defendants  to  heginj     ••         .•         •.         ••         ••  345 

RuLi  3         •»         346 

Bulb  4 ..346—349 

Harsh  r.  leaaofl.  (When  the  issues  in  an  action  are  separate 
and  distinct  it  ie  competent  to  the  Judge  in  his  dieeretion, 
without  the  consent  of  the  parties^  to  accept  the  verdict  of  the 
Jury  on  any  issue  or  isenes  on  wh^h  they  are  able  to  agree,  and 
to  tUscharge  the  Jury  on  any  issue  or  issues  on  which  they  arc 
unable  to  agree,  and  to  give  Judgment  on  the  decided  issues. 
The  undecided  issues  oan^inthat  event,  be  sent  down  for  a  new 

trial) 346 

O&DBB  XL 34»-^4 

Bulb  1        349 

Bulb  8        349,   350 

Bulb  11       ..         ..         «•         .»         ..         , 860—364 

BumBey  v.  Beade.  (In  a  euit  by  the  trustees  of  a  will  agmnet 
their  agents  for  an  account,  and  the  delivery  up  of  the  securities 
belonging  to  the  estate,  commenced  before  the  1st  of  November, 
1875,  in  which  the  defendant  by  his  answer  admitted  the 
agency,  and  that  the  securities  were  in  his  possession,  an  order 
was  made  under  Order  XL,,  £ule  11,  for  an  account,  and  for 
the  delivery  up  of  the  sccuritiesj  351 

Bennett  v*  Moora.  (Further  consideration  may  be  reserved  on 
the  hearing  of  amotion  as  well  as  en  the  hetning  of  the  caueem 
Form  of  the  order  in  such  a  cascj ••  352 

Gilbert  v.  Smith.  (In  an  action  for  the  partitionoffwalcstatef 
in  which  the  defendant,  by  his  Statement  of  D^ence,  admitted 
the  title  of  the  plaint\fas  etaUd  in  the  Statement  of  Claiasj 
the  Court  of  Appeal,  reversing  thedetiden  ^  MaHlns,  F»0,, 
made  an  order,  on  motion  by  the  plaintiff  under  Order  XL., 
Bule  II,  for  the  usual  in^iry  in  a  partition  tuit,  as  to  the 
persons  intereetcd  in  the  estatcj  354 

BrasBington  v.  Cussons.  (An  order  was  made  under  Order 
XL;  Bule  II,  on  admissions  by  the  defendants  on  the  pleadings, 
for  accounts  to  be  taken  and  inquiriee  to  be  made  ina  District 
Registry,  and  for  the  oji^intment  of  a  Beceiver,  A  eimilar 
order,  made  by  the  District  Begietrar  was,  at  the  tame  tiaee^ 
pronounced  to  be  ultra  Tires  and  irregular) 361 

litton  V.  Litton.  (A  defendant  seeking  to  dismiss  an  action 
for  drfault  of  pleading  is  not  a  party  claiming   **  relief  ** 

within  the  meaning  of  Order  XL.,  Buk  11^ 363 

Obdbr  XLn «         ..         ..365—367 

Bulbs  6  and  20     ..         .. 865»  366 

Battley  v*  Sea».    (A  rule  nisi  far  an  attachment  for  die* 
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obedienm  te  am  aritr  ef  tin  Qmn  tluU  ikt  tiimld  itUvtr  up  • 
diiimundring,  erpaf  iii  vabu,  aai grantid ogaiatt  a  marritd 
trimirin,  an  tzteuliim  agtiiut  her  having  pn/ttdfuitU)         ..  36n 

Piper  I .  riper.  fA  wril  ef  attaehmtnt  wot  oritrtd  U  iuvc 
ai/iiinul  n  itfindant  on  Bmlmipt  tcht  did  not  appear  alilmufh 
tAf  Mtif  afmatiim  mat  an  ardtrfw  Mit  eommittalj . .         . .  386 

RrLE  9        ..         ..       ' 3S7 

KuLK  12 367 

OkuebXLIT.  3S7— 3S1 

EvtB  I         867—306 

Owen  r.  Fritchud.  fXfafltr  a  rMUtnaUi  inHrPal,  na  mitm 
Co  lie  UTtf  U  madt,  ow  ardtr  maf  A*  Maintd  rtjmriif  tht 
iheriffirtkiBith  to  matt  AU  rttnml 367 

Bulbs         SSB-SM 

In  the  matfar  of  K  SoUcitar.  fWh*rt  an  «nltr/or  an  aUaaX- 
meni  agtUut  a  oofimtor  tmder  Zuio  9  of  th*  Chaneirt  Order 
undir  th$  Ihblori  Act,  186S,/or  non-pa^mtnt  iff  Iht  balant* 
found  tt  U  imhg  him  la  Au  eliinl  iy  Iht  taxing  mailrr'i 
cerlifcalt  in  rttpoct  of  mentyi  rtetivtd  bf/  him,  ha*  b*4n 
•^  pi rJecttS"  prior  to  tht  \tt  of  Sovtmbtr,  IS7fi,  it  can,  by 
tlit  Urmt  of*.  22  oftht  Judicatiirt  Atl,  18T3,  U  enforced  by 
lea  r  r  onlf  of  Iht  Court  on  nclia,  puruumt  to  Ordtr  XLI V. , 

Rule  1) 36ii 

Abud  <  Riehce.  (Then  art  no  itngtr  anf  find  caili  of  a  writ 
of  aliiichmtnt.  Bueh  eo4U  an,  tHtd*r  Ordtr  ZV.,  SuU  1,  ta 
Ike  iliecrttion  of  tht  Court,  and  ihould  it  moved  for  at  the 
tif.it  of  tht  applieation  fvf  th*  wril  mtdtr  Ordtr  XZIT., 

Mfl.V 371 

Dall3!<  r.  QI]m.  (Tht  ntw  praelitt  undtr  tehiti  notitt  mutt 
ie  i/ftnlo  tht  partff  taught  to  ie  attachtd  appliet  to  all  order* 
•n.i</'  nAiigutnt  to  tht  Ut  of  Novlmbtr,  167G,  whtthtr  tht 
dr/iri  ]  M  whieh  tht  order*  art  made  are  bting  eontinutd  umltr 
11."  u-d  or  tht  neu  praetiet.  Ftr  Malint,  V.C.,  diuenting 
frvm.  M  ArtuVHMAwv,  QkrliuK  *■  Bojda) 375 

Obdku  XLTL  ..     ■ 386—338 

KuLE  1       3S&— sea 

Bum.'i  ('.  Irriiu;.  (Ordtr  made  tf  a  Chanen^y  Judgt,  under 
OrdirXLVll,Su2t  \,c\argitigraiUBay  thare*  of  tht  plaint^, 
tclwre  sm  had  itm  diemiaed  itith  eoeli,  with  d^tndant^i 

eoilioftuU,  theugh  not  attuaUf  tazedj  335 

OkdibL 3S6 — 390 

RuLB  I         386 

Hi'LB  2         386,    387 

Stone  V.  Bennet.  (Ifalitu,  V.C.,  gave  tht  rtprttinlatitt*  nf 
a  ( '.'i>tuii  que  tnut,  wAo  vat  tenant  for  lift,  unrfuAon  ineomt 
had  -wt  beenfuilg  paid,  and  who  died  pendente  lito,  the  tame 
brncM  of  a  dtcrtt  againil  a  trutlttfor  breath  of  Inul,  a*  if 
th"i  had  ieen  made  partite  under  Order  L.,£tde^  .,  337 

BiTLB  4         3S&— 390 

DB.rcy  f.  Whlttoker,  (An  unmarried  ladg,  uiho  teat  defendant 
in  a  Ckanetrf  tuit,  evmiaenctd  bifore  the  let  of  2fovtmitr, 

d 


XXIV  TABLE   OF   00NTBNT8. 

PAOl 

1875,  married  pendente  lite.  The  Court  intimated  that  the 
lady  was  entitled  to  an  order  continuing  the  action  againet 
her  hushand,  but  directed  that  the  lady  should  apply  to  the 
Registrar  for  the  order  J  ..  .,  ,,  ..         ..  388 

Walker  p.  Blackmore.  (The  defendant  having  become  bank- 
rupt since  the  commencement  of  the  action,  the  Court  ordered 
that  the  action  should  be  carried  on  against  his  trustee  in 
bankruptcy,  but  intimated  that  the  application  should  have 
been  made  at  the  Rolls,  or  in  chambers)  . .  . .         . .  189 

Order  LI ..         ..890-393 

RuLB  4         390-393 

Smith  r.  Whichcord.  Evans  v.  DeLenliain.  Debenham  v. 
Lacey.  (Where  three  aetionsu^ere  brought  in  relation  to  the 
same  building  contract,  one  in  the  Common  Fleas  by  sub-eon- 
tractors  against  the  architect,  one  in  the  Exchequer  by  sub- 
contractors  against  the  person  for  whom  tne  toorks  were 
executed^  and  one  in  the  Chancery  Division  by  the  person  for 
whom  the  works  were  executed  against  the  contractor,  the  sub' 
contractors,  and  others,  the  object  of  the  latter  action  being 
to  ascertain  who  was  entitled  to  the  balance  in  the  plaintifs 
hands,  and  the  action  in  the  Exchequer  was  ordered  to  be 
transferred  to  the  Chancery  Division,  a  Judge  of  the  Chancery 
Division  directed,  on  motion,  that  the  three  actions  might  be 
consolidated,  that  they  should  all  come  on  for  trial  together, 
the  evidence  in  each  to  be  evidence  in  all,  all  proceedings  in  the 
Exchequer  action  to  be  stayed,  except  such  as  might  be  neces- 
sary to  bring  it  to  trial)  . .         . .         . .         * .         . ,  891. 

Order  LII 393-898 

Rule  1         393 

Rule  3         393,  394 

Rule  4        394—398 

Meluish  v.  Milton.  fOn  an  ex  parte  application  under 
Order  LIT.,  Rule  i,  the  Probate  Division  granted  an  it^'une- 
tion  under  subsection  8  of  section  26  of  the  Judicature  Act  of 
1873,  to  restrain  a  bank  from  handing  over  to  the  defendant 
cash  and  bonds  payable  to  bearer,  which  had  been  deposited 
with  the  bank  pending  action  for  the  revocation  on  the  groftnd 
of  fraud  of  the  probate  of  the  will  under  which  the  defendant 
claimed  them  as  the  legal  personal  representative  of  the  tes- 
tator) 894 

The  National  Provincial  Bank  v,  Thomas  fWhere  the 
plaintiffs^  who  were  holders  of  a  promissory  note  made  by  the 
defendant,  a  married  woman,  applied  to  the  Chancery 
Division,  ex  parte  (l)/or  an  order  to  restrain  the  defendant 
from  deeding  with  her  separate  estate,  which  she  was  not  re- 
strained  from  alienating,  and  out  of  which  the  plaintifi 
sought  payment  of  the  aTnouni  of  the  note,  and  also  {2)  for  the 
appointment  of  a  receiver  pendente  lite,  the  Judge  refused  the 
application)         ••         ..  ••  ••         ,,  ..         ..  89o 

Hyde  v.  Warden.  (The  Court  of  Appeal,  on  notice  of  motion 
and  affidavit,  appointed  the  appellant^  who  was  plaintiff  in  an 
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aelion  far  ipreifc  peifirnnant*  tf  an  dgrtemenl  In  acctpt  a 
Uati  0/  a  farm,  ftteirtr  and  managtr  of  Ihe  farm  withaul 
teeurity,  although  ao  prtvina  applieation  had  bttn  made  by 
him  for  that  pifrpMt  in  Iht  Court  betow,  and  lit  had  appialed 
agaiiiti  a  derision  mfmotH- of  thedtfendantj  ..  ..  897 

Ordeb  mu.  8B9— 407 

RuLi2  399—403 

In  the  goods  of  Cartwright.     fAa  af^iication  for  lit  auign- 

'•arlioii"  vilhin  Ihi  tneaning  of  Ordtr  LIIL,  EuU  2,  Ihe 
profrtdiag  thcrrfoT$  it  by  nUt  nlm  mthout  noliet  lo  Iht 
tureliei) 39) 

Biwn  r.  Shnw.  fA  Judge  of  Iht  BigA  Court  ofJutliet  litlmj 
al  Chambtm  hat  no  power  lo  mate  en  Iht  day  an  whieh  a 
Zlii-iiional  Court  of  Apptal  frvn  Suptrier  Conrlt  tits,  a  rule 
la  thotc  eautr  bcfort  that  Court  ahy  Iht  judgment  given  in  an 
aclirin  in  a  Comilii  Court  ehould  not  be  eel  amde,andthe  Court 
hae  no  pourer  lo  grmi  eoitt  lo  the  parly  tcho  apptert  to  thow 

eaiue  Of  aiml  the  rulej 4011 

RcLB  3         «3— 40; 

Berry  T.  The  Kirhnnge  Trading  CompaDy.  flfottet  teat  given 
by  ri'/ini/ault  if  a  motion  tareteindaJadge'i  Order.  The  de- 
frHdant  failed  lo  appear.  The  plaintiff  appeared.  The 
Court  ordered  the  iefendanll  to  pay  lo  Ihe  plaintiff  Ihe  eotit 
if  hie  appcarmg  lo  thtiB  tatut )  ..  ..  ..  ..  403 

D«Qliney  r.  Shuttleworth.  fjf  a  ntliee  of  motion  it  oifiouily 
bad  OH  Ihe  fan  of  it,  at  tnhen  the  dayfxed  for  the  molimi 
fills  in  varatioii  vibim  there  eannol  be  any  titlinge,  or  where 
Ihe  inlrrral  al/oietd  it  toe  ihort,  Ihe  parly  to  tehom  the  notice 
it  giren  ought  iiit  la  appear  la  the  notice.  If  h*  appear  he 
trill  not  br  allowed  hit  cotit  Iff  appearing  J       ..  ,.  ..  404 

Rule  4         ..  i»' 

EtTLB?  ..  407 

OrdbuLV 408 — i2-2 

RtTLi   2         408—422 

In  Re  The  Perry  uid  Kelly  Nickel,  Cobalt  and  Chrome 
Iron  Mmlng  t'ompany.  fA  thareholder  of  a  Company  leho 
Tciidei  out  of  I  he  jnTttdietion,  and  appeart  [although  neither 
named  nor  ii/'nrd]  lo  oppote  a  petition  for  tcinding  up  Ihe 
Company  cann-l  be  rompelled,  under  Order  LV.,  Rule  2,  to 
give  eecurily  for  eoHtJ 408 

PaxtOQ  V.  Bell.  fThe  old  Chancery  Butt  at  lo  the  plaintiff 
gwing  teeurify  for  eotti,  where  he  reiideioul  oflhejuriidietion, 
enly  lo  Ihe  rxltnl  of  £120,  mutt  prevail  in  the  Chancery 
Bivijir-H,  unhn.i  jamt  tpeeial  reaton  can  be  ehown  for  in. 
erraeiny  the  amounlj 411 

TheRepuhlicnf  Costa  Rica  ».  Erlanger.  ffFhere  a  foreign  ge- 
cimHunl  hady:!  id  £120  into  Court  at  eecurili/ for  eotli  incurred 
to  Ihe  let  ofNorember,  1876,  Iht  Chancery  Divition  in  July, 
1878,  ordered  the  plaintiffi  under  Order  L  V. ,  Suit  2,  lo  givt 
ttddilional  leturity  for  future  toll  to  the  extent  of  £S00,  leati 
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bnn^  gifftn  to  th4  deftndafU  to  applp  again  \fnee0uary ;  to 
h$ld  bp  the  Court  of  Appeal,  reverting  th$  deettion  qfMalims, 
V.C,  that  the  old  practice  of  the  Chancery  Divitum  as  to 
giving  eecurity  for  costs  applied)  ..         ..         ..         ••  412 

The  Repablio  of  Costa  Bica  p.  Erlanger  fCAJ       . .         ..  419 

O&DBRLVn 423 

Bulb  3  423 

Rulb6  423 

Ordbk  LYIIl 424-4«9 

RuLB  2         ..         ..        ^ ,         i24,  426 

Sneesby  v.  The  Luicashire  and  Torkahire  Railway  Company. 

fOn  the  argument  of  appeals,  the  Court  of  Appeal  will  hear  t%po 

counsel  on  each  side  in  accordance  with  the  practice  of  the  old 

Court  of  Appeal  in  Chancery) . .  424 

Hastie  r.  Hastie  (1).  (The  High  Court  of  Justice  cannot  by 
enrolling  its  decrees,  oust  the  jurisdiction  qf  the  Court  <f 
Appeal  to  hear  appealsj  . .         . ,         • .         .  •         . .  425 

RuLB  3         425-430 

Hunter  v.  Hunter.  fBy  an  order  in  an  administrtttion  suit,  a 
fund  teas  directed  to  be  paid  to  A,  one  of  three  claimants.  S, 
one  of  the  other  claimants,  appealed,  but  only  served  notice 
of  the  appeal  on  A.  Meld,  by  the  Court  t^f  Appeal,  that  B 
must  serve  notice  qfthe  appeal  on  C,  the  remaining  claimant, 
although  C  did  not  appeal :  the  appeal  to  stand  over  for  a 
iceekfor  notice  to  be  served  by  JS  on  CJ  •>  ^^6 

Pumell  r.  The  Great  Western  Railway  Company  and  Hanis 
(1).  (When  a  defendant  company  '^ which  was  uneucceerfsd 
at  the  trial  obtained  a  rule  nisi  against  the  plamtiff  for  a 
new  trial,  and  the  Court  below  discharged  the  rule  nisi  and 
the  defendant  company  appealed,  the  Court  of  Appeal  directed 
notice  of  the  appeal  to  be  tervedon  a  defendant  who  was  successful 
at  the  trial,  the  case  to  stand  over  until  notice  had  been  so  served)  428 

RuLB  6         ..         430-443 

Hastie  v.  Hastie.  (It  is  not  necessary  to  obtain  leave  to  serve 
notice  of  motion  for  leave  to  produce  further  evidence  on  the 
hearing  of  an  appeal  J   , .  . .  . ,  , .  , .         , .  431 

Hunter  v.  Hunter  (2).  (£y  an  order  in  an  administratum 
suit,  a  fund  was  directed  to  be  paid  to  A ,  one  of  three  claimants. 
B,  one  of  the  other  claimants,  appealed,  and  served  notice  of 
(  the  appeal  on  A,  and\by  direction  of  the  Court'\  on  C,  the 
remaining  claimant.  Meld  by  the  Court  of  Appeal  that  C 
might  also  be  heard  on  appeal,  although  he  had  given  no 
notice  of  appeal.     The  ease  a^fourned  for  \^  days)    ,.         ..  *^2 

Rhodes  v.  The  Airedale  Drainage  Commissioners.     (On  an 
appeal  from  the  decision  of  the  Court  below  on  a  rule,  the 
Court  of  Appeal  treated  a  demurrer  in  the  same  case  as  under 
.appeal  also,  and  overruled  the  decision  upon  the  demurrer  at 

well  as  the  decision  on  the  rule)  *** 

Pumell   V.    The  Great   Western  Railway   Company   and 

Harris  (2.)  (C. A.)         «* 

Lee  V.  Clutton.    (The  Court  of  Appeal  will  not  reopen  an  order, 
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Khir/i  it  otliiricut  ^glrmt,  mrily Jot  the  pHrpme  if  tarjfing 

■»  order  «  to  null  lit  tht  Cfurt  ielaiej  442 

BvlbS  443—446 

Smith  r.  Grlndlay.  (Olt  an  apptal/rent  tht  rt/iual  q/*  «■  in- 
IrrlueHlory  app'ticatiaH,  it  it  tat  mmtarfi  to  produce  to  tht 
oJUcr  under  Urdir  L  Vlll.,  Bait  8  "  i*«  judgmtnt  or  ordtr, 

or  an  offiti  cupy  IktTtaf.-'J  443 

KuLm  iO 44E— 447 

Sliand  r.  Gdwcs.  fTht  Court  btlotn  Maviiif  rtfatid  to  grant  a 
rvie  nisi  for  a  nric  trial  iu  a  eau  tcktn  Judgaunt  had  iteii 
tnlrred  /or  the  plaintifi,  taith  Uavi  to  tht  dtfCHdentt  to 
Miovt  te  tnttr  it  for  thm,  tht  Court  of  Apptal  granted  the 
rule  nisi,  ami  directed  thai  it  tkould  be  argued  in  the  Court 
below,  at  the  laml  time  icith  the  motion  to  enter  judgment  for 

the  defendantj 446 

Rl-lb  11 447—462 

Crawford  v.  Ilomae}'  Ste&m  Bricli  and  Tile  Worlui  Com- 
pany, Limitt-d.  (I.)  (Th*  Court  of  Appeal  onanux  parte 
application  b<i  tht  appellanli  directed  that,  to  eave  an  espttue 
of  £1(10,  for  Bjpee  ctpiei,  of  the  nffidavitt  for  each  of  tht 
Judge*  of  Ihiit  Court,  ofiet  capiit  of  tht  nfldavitt  taken  bi/ 
each  pally,  und  the  plain  copiei  of  thine  efidatili.  ivpplied 
6g  them  to  their  opponenti,  tcould  [with  tht  uee  of  the  brief' 
of  IhtjuHittr  CauHtl  on  each  tide)  it  tujieientj  ..  44B 

Anon.     (Diffii-iiltg   experienced  in   procuring  copiei   of   the 
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SUPREME  COURT  OF  JUDICATURE 
ACT,  1875. 


THE  FIRST  SCHEDTJLE. 


ORDER  XVI.— Continued. 

Hole  X7. 

{Xol.W  hij  Defendant  to  Third  Partff.) 

Sl'PKEHB  OODRT  OP  JuDICATDKB. 

High  Court  op  Justice. — Queen's    Bekch 
Division. 

(Before  CorsHf  «m,  C.  J.,  Qcira,  J.,  and  Pollock,  B.) 
^priiUth,  ISTS. 

The  Swansea  Shipping  Compant,  Limited, 

r.  Duncan,  Fox,  and  Company. 

The  Djutish  Agricultural  Association, 

Limited,  cited  to  appear. 

This  was  an  action  for  31  days'  demurrage,  shipou-ntrt 
at£12  a  day, upon  aoharter-party  dated  the  18th  *J!°'^^*^^"" 
of  February,  1875,  entered  into  at  ValparaiEo,  dcmarrage 
by  which  the  plaintiff,  the  owners  of  the  ship  riZ't'rert"'^ 
Melen    Burns,  agreed    with    the    defendants,  2''<erf'/">rffl«'« 
1 
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iy  thseharier^  Messrs.  Dimoan,  Fox,  and  Co.,  the  diarterGrs, 

^Jid  to  dU-  ^^^  ^  <3^P  ^^  ^  cargo  of  nitrate  of  soda 
charge  the  should  go  to  Queenstown  or  Falmouth  for 
aa  the  euHom  Orders,  and  thenoe  to  a  specified  port  of  discharge 
^wouM^iLd  •  ^^^  deliver  the  whole  of  her  eai^,  which  the 
and  if  the  '  defendants  agreed  to  discharge  m  fast  as  the 
detained\  the  <^^^o^^  ^f  ^^^  Port  would  alhw ;  and  it  the  ship 
defendanuor,  should  be  detained  by  the  defendants  or  their 
beyond  the  agents  bey ond  the  time  specified  for  dischai^ing 
tinie^eijied  j^^  ^^  cargo,  demurrage  was  to  be  paid  by 

ing  the  cargo,  the  defendants,  at  the  rate  of  £12  per  day  for 
J^''^;]^''^'^^^  each  day  of  detention  aft^^  The  defend- 
the  defendant*  auts,  through  their  brokers,  sold  the  entire 
In^ore^ti^  cargo  ^'to  arrive"  to  the  British  Agricultural 
r«/tfw^  ;?fr  rfay.  ^sociation,  carrvini?  on  business  at  Leith  in 

J^eforethe         cs     at       j 
arHvalofthe    OCOtland. 

«Atp,  jAe  rjij^Q  contract,  contained  in  the  "  sold  note," 

defendants  sold  i^p  %     t^  •  •  i 

the  whole        between  the  defendants  and  the  British  Agricul- 

deifveredat     ^^^^  Association,  was  as  follows : 

the  port  of  "  British  Agricultural  Association  (Limited) . 

"fZ^lgriemmt       "  ^^  ^^^^  t^is  day  bought  for  you  1100 

for  sale  made  tous,   more  or  Icss,  being  the  entire  cai^  of 

the  time  of  nitrate  of  soda  expected  to  arrive  per  Helen 

discharging  jBums,  at  lls.  6d.  per  cwt.,  delivered  at  a  safe 

the  cargOf  nor  •     xr  • 

the  amount  of  port  in  U.K.,  or  lls.  9d.  in  a  safe  port  between 
MfZdant.  Havre  and  Hamburg.    If  ordered  to  U.  K, 

obtained  an  Bcllers  to  pay  usual  charges,  according  to  the 
^MaHer  under  custom  of  the  port  of  discharge.  Lighterage,  if 
Order  ^VL,    ^uy,  to  be  paid  by  buyers.    Payment  in  cash.in 

Eules  17  and         '^^  f  /  i     x    ^  r  •   -u- 

IS,  that  notice  foxLTteen    days   m)m  last  day    of    weighing. 
fo'tlfepur^'''  Payment  before  delivery  if  required." 
chasers  of  the       The  coutract  made  no  terms  as  to  the  time  to 
gZion^in      ^  allowed  for  discharging  the  cargo,  nor  as  to 
the  actum       the  demurrage  in  case  of  detention  of  the  vessel 
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The  Selen  Bums,  when  she  arrived  at  'Falmouth  should  be  j 

for  orders,  was  sent  by  the  British  Agricnltnral  tlZ^Ln, 

Association  to  discharge  her  cargo  at  Leith.  She  <^  ptaintifa 

dnly  reached  that  port  on  the  8th  of  October,  defendants.  I 

1876,  but  was  kept  there  thirty-one  days  before  -^*^<'»  '^*'  '^'' 

lier  cargo  was  discharged.     The  defendants  under  those  \ 

answer  to  the  claim  for  this  demurra«re  was,  -^"^  ^ff  i 

_        .  o  '  applicable  j 

that  if  the  plaintifib  were  entitled  to  it  the  delay  wJiere  there  i^  ;. 

beyond  the  custom  of  the  port  was  caused  by  ^^^l'^''  \ 

the  fault  of  the  British  Agricultural  Association,  between  the  \ 

i_  -1       .  ..  A     j«     V  iT_  defendant  and 

whose  busmess  it  was  to  discharge  the  cargo,  t/^g  l)^ird 
and  who  would  be  liable  to  the  defendants  for  P^^y  «:^*''* 
the  damages  which  the  plaintifiPs  might  obtain,  with  that 
On  the  15th  March,  1876,  an  order  was  made  *^/r^^^^'^' , 

V  ,  i»i        ii»i  plaintiff  and 

by  a  Master  at  the  instance  of  the  defendants,  defendant. 
that  the  defendants  were  at  liberty  to  serve 
notice  on  the  British  Agricultural  Association 
under  Order  XVI.,  Eules  17  and  18,  at  Leith. 

Archibald,  J.,  having  been  applied  to  by 
the  Association  to  set  aside  the  order,  referred 
the  matter  to  the  Gourt. 

CadlCy  on  behalf  of  the  British  Agricultural 
Association,  now  moved  by  way  of  appeal 
from  the  Master's  order  to  set  aside  the  notice 
of  the  defendants,  on  two  grounds.  First, 
there  is  no  provision  in  any  of  the  Ord«» 
for  service  of  a  notice  of  this  kind  out  of  the 
jurisdiction.  Bide  18  of  Order  XVI.  certainly 
provides  for  service  of  notiee  according  to  the 
rules  relating  to  the  service  of  writs  of  summons  ; 
but  the  service  of  such  writs  out  of  the  jurisdic- 
tion is  limited  by  Order  XI.,  Eule  1,  to  eases 
where  the  contract  sought  to  be  enforced  or 
otherwise  affected,  or  for  the  breach  whereof 
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damages  or  other  relief  axe  or  is  demanded, 
was  made  or  entered  into  or  broken  within  the 
jurisdiction.    And  even  if  this  objection  could 
be  overcome,  Bnle  4  of  the  same  Order  proYides 
that  "Any  order  giving  leave  to  effect  sach 
service  or  give  such  notice  shall  limit  a  time  after 
such  notice  or  service  within  whioh  such  defen- 
dant is  to  enter  an  appearance,  such  time  to 
depend  on  the  place  or  country  where  or  within 
which  the  writ  is  to  be  served  or  the  notice 
given.''     This  is  quite  inconsistent  with  the 
provision  in  Order  XVI.,  Bule  18,  that  the 
person  shall  be  served  with  notice  by  the  defen- 
dant within  the  time  limited  for  service  of  the 
statement  of  defence ;  and,  secondly,  this  is  not 
a  case  in  which  the   defendants  claim  to  be 
entitled  to  contribution  or  indemnity  or  any 
other  remedy  or  relief  over  against  the  British 
Agricultural  Association,  within  the  words  of 
Rules  17  and  18  of  Order  XVI.     There  is  no 
privity  of  contract  between  the  Association  and 
the  plaintiff,   and    the   measure  of  damages 
between  the  defendants  and  the  Association  is 
not  the  same  as  between  the  plaintiff  and 
defendants.    Moreover,  the  same  questions  do 
not  arise  between  the  various  parties,  and  the 
question    determined  between  plaintiffs    and 
defendants  can  be  in  no  way  binding  upon  this 
Association.    See  section  24,  sub-section  (3)  of 
the  Supreme  Court  of  Judicature  Act,  1873 ; 
Chappel  V.  Comfort,  10  0.  B.  (N.S.),  802 ;  Sini% 
V.  Bondy  6  B.  &  Ad.,  389  ;  Re  Craven  v.  Bray 
(nomine  Treleaven  v.  Bray),  1  Charley's  Cases, 
11 ;  1  Ch. D.,  176:  45  L.  J.  (Ch.),  113 ;  33 L. T., 
827 ;  24  W.  E.,  198. 
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J.  C.  Mathew  for  the  defendant. — There  iB 
nothing  to  prevent  the  writ  of  animnons  from 
being  served  upon  the  defeadants  out  of  the 
jurisdiction.  Oi-der  XI.,  Bule  1,  is  to  be  leod 
together  witli  Order  XVX.,  Eule  18.  As  to 
the  second  point,  the  main  ieaue  in  the  action 
as  to  whether  the  cargo  was  difloharged  as  fast 
as  the  custom  of  the  Port  of  Leith  allowed, 
is  common  hetneen  tiie  defendants  and  the 
British  Agriculturnl  Association.  The  Asso- 
ciation therefore  ought  to  be  bound  to  that 
extent  by  the  determination  of  this  action ;  this 
is,  in  the  words  of  Order  XVI.,  Eule  17,  "  a 
question  in  the  action,"  which  should  be  deter- 
mined not  only  as  betwi-en  the  plaintiff  and 
defendant,  hut  as  between  the  plaintiS^  the  de- 
fendant, and  the  third  person. 

Ca-itle  was  not  heard  in  reply. 

CocKBURS,  C.J. — 1  haio  felt  some  hesitation, 
but  I  think  that  it  wfLs  the  intention  of  the 
Legislature  to  limit  the  application  of  Bules  17 
to  21  of  Order  XTI.,  t[j  cases  in  which  the 
claim  of  the  defendant  against  the  third  person 
is  identical  with  that  of  I  lie  plaintiff  against  the 
defendant.  Unless  thai,  be  so,  the  allowing  of 
the  introduction  of  sui4i  third  person  into 
the  cause  would  be  extremely  embarrassing  to 
the  plaintiff  and  ti>  the  trial  of  the  action,  and 
it  ivould  also  be  hard  ou  such  third  person  if  he 
could  not,  by  refuting  thn  claim  of  the  plaintiff, 
put  himself  in  a  positioii  not  to  bo  liable  when 
the  defendant's  time  should  come  to  enforce  his 
(the  defendant's)  claim  against  him.  Rules  20 
and  21  show  that    the  question  between  the 
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defendant  and  ihe  third  party  flhonld  he  the 
same  as  tke  questioa  in  the  aotion,  and  on  ihB 
"whole  I  am  of  ofMnion  that  the  proceedings 
under  Bules  17  and  18  are  only  applieaUe 
where  the  questions  are  identical.  Then  what 
we  have  to  see  is,  whether  they  arefioapplicabia 
in  the  present  case.  Now  I  am  not  satiflfied 
that  the  question  between  the  defendants  and 
the  British  Agricultural  Assodotion  would  ne* 
cessaiily  be  the  same  as  that  between  the  definn- 
dants  and  the  plaintiffs.  .  The  Association  might 
defend  itself  in  an  action  by  the  defendants  fer 
some  other  reason  than  the  disohargiDg  the 
cargo  according  to  the  custom  of  the  port. 
That  being  so,  the  order  of  the  MacAer  must  be 
set  aside,  and  it  is  unnecessary  to  giTe  any 
opinion  on  the  other  point  as  to  whether,  beong 
out  of  the  jurisdiction,  the  Association  can  be 
served  with  the  notice. 

QuAiK,  J. — ^I  am  of  the  same  opinion.  With 
respect  to  the  service  of  a  notice  under  Bule  18 
out  of  the  jurisdiction  of  the  Court,  there  is 
very  great  difficulty  in  applying  Rule  1  of 
Order  XI.,  which  relates  to  the  service  out  of 
the  jurisdiction  of  a  writ  of  summons,  and  I 
think  under  the  circumstances  it  is  better  to 
give  no  opinion  on  the  subject.  But  I  agree 
with  my  Lord  that  in  the  present  case  there  is 
a  distinctly  different  question  between  the  de- 
fendants and  the  Agricultural  Association  from 
that  between  the  defendants  and  the  plaintiffs^ 
and  I  do  not  think  that  such  a  case  as  this  is 
one  to  which  it  was  ever  intended  that  Bulea 
17  and  18  of  Order  XVI.  should  apply.    They 
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contemplate  the  case  of  an  indemnity  or  snrety- 
abip  where  the  only  thing  whioh  the  third 
party,  who  was  liable  to  the  defendants  on  the 
indemnity  or  suretyship,  conld  do  would  be  to 
fight  out  the  original  cause  of  action ;  and  if 
the  defendants  were  liable  in  the  action,  so  he 
would  be  liable  to  the  defendants.    So  far  from 
this  being  the  case  under  this  charter-party,  the 
defendants  are  bound  to  discharge  as  fast  as 
the  custom  of  the  port  should  allow,  and  it  is 
agreed  that  the  charge  for  demurrage  is  at  the 
rate  of  £12  for  each  day  of  detention  of  the 
vessel  beyond thetimetherespecifiedfordischarg^ 
ing  the  cargo.    Now  that  is  the  only  question 
between  the  parties  to  the  original  action.    The 
British  Agricultural  Association,  who  are  the 
third  parties,  are  not  indemnifying  the  defen- 
dants from  liability  under  that  contract,  but  are 
parties  who  have  entered  into  a  separate  and 
distinct  contract  with  the  defendants  for  the 
cai^o  to  be  delivered  at  any  safe  port  in  the 
United  Kingdom,  and  the  only  thing  which 
they  are  bound  to  do  is  to  take  delivery  of  the 
cargo  within  a  reasonable  time.    The  measure 
of  damages  under  the  first  contract  is  distinct 
from  that  under  the  second  contract,  and  the 
causes  'of  litigation  ore  also  distinct ;   and  I 
think  it  never  was  intended  to  bring  these  to- 
gether when  there  is  no  privity  between  the 
parties.    Bules  20  and  21  of  this  same  Order 
point  to  the  matter  in  dispute  in  the  original 
action,   and  evidently  never  contemplated   a 
ease  in  which  the  matter  in  dispute  is  under  a 
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separate  and  different  oontraot  from  that  in  the 
oiiginal  action,  and  to  which  the  plaintiff  is  no 
party. 

Pollock,  B. — I  also  think  that  the  order  of 
the  Master  in  this  case  should  be  set  aside.  It 
is  unnecessary  now  to  give  an  opinion  as  to 
the  power  of  serving  an  order  like  this  out  of 
the  jurisdiction.  The  objection  to  the  order 
which  has  been  made  is  this,  viz.,  that  the  case 
is  not  one  contemplated  by  the  Eules  17  and 
18  of  Order  XVI.  My  impression  is,  that  it 
was  intended  to  give  to  the  Common  Law 
Divisions  the  same  advantage  which  the  Courts 
of  Equity  alone  possessed  before  the  Supreme 
Court  of  Judicature  Acts,  by  which  all  the 
parties  might  be  brought  before  the  Court  who 
should  be  necessary  for  the  purpose  of  having 
the  contract  completely  worked  out.  Instances 
are  given  in  Form  1  in  Appendix  (B)  to  the 
Act,  in  which  it  would  be  for  the  benefit  of  the 
Sl^tors  that  there  should  be  this  power  of  bring- 
ing in  a  third  party,  aud  in  which  there  would 
be  no  difficulty  in  applying  the  Act ;  and  there 
are  other  cases,  where  the  same  fact  being  in 
question  between  all  the  parties,  it  would  be 
desirable  to  have  the  matter  determined  once 
fpr  all.  The  present,  however,  is  not  "One  of 
those  cases.  The  facts  in  dispute  between  the 
parties  are  different,  and  if  the  third  party  were 
brought  in,  it  would  involve  the  necessity  of 
various  separate  inquiries,  as  well  as  to  the  evi- 
dence as  to  the  damages  arising  out  of  thest 
different  condacts,  with  a  separate  direction  as 
to  each  by  the  Judge  at  the  trial.     Such  a  case 
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was  never  ooiit«mplat«d  by  the  Itules,  and  this 
order  of  the   Maater  must   therefore    be   set 


Court  of  Appeal. 

(Ttiforo  j£S9£L,  M.B.,  Kbllt,  C.B.,  Mellibh,  L.J.,  and 

Dexhan,  J.) 

May  Uth,  I87S. 

Thk  Swakska  StiiPPiKo  Company,  Liuitbd, 

•:.  DUKCAN,  Fox  AND  COMPANY, 

The  British  Agricultural  Association, 

Limited,  cited  to  appear. 

Tlie    defendants   now    appealed.      On    the 

appeal,   an   affidavit   filed   by  the  defendants 

was  admitted,  after  some  hesitation.  The 
affidavit  stated,  in  effect,  that  all  cburter- 
jiarlies  to  carry  nitrate  of  soda  from  the 
West  Coast  of  Sonth  AMca  to  the  United 
Kingdom  contain  a  stipulation  as  to  the  dis- 
charge of  cargo,  precisely  similar  to  the  etipn- 
lationa  in  the  present  charter-party.  The 
British  Agricultural  Association  are  very  large 
buyers  of  nitrate  of  soda  "  to  arrive,"  and  are 
well  acquainted  with  the  ordinary  terms  of 
charter-parties  for  nitrate   cargoes.      It   is   a 
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well-imdeiBtood  custom  of  the  trade,  that  where 
a  cargo  of  nitrate  of  soda  is  sold  "  to  arrive,*' 
the  buyers  of  the  cargo  are  responsible  for  the 
discharge  and  reception  of  the  cargo  in  accord- 
ance with  the  terms  of  the  charter-party  for 
such  cargo. 

The  defendants  in  this  action  now  appealed. 

J.  C,  Mathew  for  the  appellant. — The  con- 
tract for  the  sale  of  the  cargo  between  the  de- 
fendants and  the  British  Agricultural  Associa- 
tion, limited,  is  silent  as  to  how  the  cargo  is 
to  be  discharged,  but  the  terms  of  the  charter- 
party  between  the  plaintiffs  and  the  defendants 
are  '*  to  deliver  the  cargo  as  fast  as  the  custom 
of  the  port  should  allow."  The  question  is 
whether  the  two  contracts  are  ad  idem.  Where 
there  is  a  common  fact  which,  by  calling  in  the 
third  party,  can  be  eettLed  once  for  all,  and  you 
do  not  embazrass  the  plaintiff,  you  can  cite  the 
third  party  in  order  to  have  the  common  issue 
tried.  No  questions  are  precisely  identical,  but 
the  British  Agricultural  Company's  contract  is 
substantially  the  same  as  that  between  the 
plaintiffs  and  the  defendants,  viz.,  to  deliver 
within  the  time  limited  by  the  custom  of  the 
port  of  discharge.  The  measure  of  damages, 
no  doubt,  would  be  different  in  each  case  on 
breach  of  the  contract,  but  that  does  not  matter, 
there  being  an  issue  common  to  both  contracts. 
The  defendants  are  entitled  to  cite  the  third 
party,  in  order  to  have  it  settled  once  for  all. 
Secondly,  there  is  nothing  to  prevent  the  British 
Agricultural  Company,  residing  in  Scotland, 
from  being  served  with  an  order  imder  Bule 


! 


n 


BSFCnm  OF  GAfiES* 


11 


18  of  Order  XYI.  This  oooatcaot  -was  entered 
into  within  the  jiuisdiotiony  and  service  of 
notioe  is  to  be  '^aooording  to  the  roles  reltft* 
ing  to  service  <^  imts  of  summons,"  which 
may  be  served  out  of  the  juiisdiction,  under 
Order  XL 

J^est^Tf  U.C.9  and  CaMe^  for  the  Britieh 
Agricultoral  Association. — ^As  to  the  second 
point,  If  a  person  served  as  mentioned  in  Bule 
18  of  Order  XYI.,  desires  to  dispute  the  plain* 
tiff's  claim  in  the  action  as  against  the  de- 
fendant, on  whose  behalf  the  notice  has  been 
giyen,  he  most,  under  Bule  20  of  the  same 
Order,  enter  an  appearance  in  the  action 
within  eight  days  after  the  notice  has  been 
given.  It  would  in  most  cases  be  impossible 
to  appear  within  the  time,  when  the  third  party 
is  out  of  the  jurisdiction,  and  it  was  not  in- 
tended by  the  Bules  that  he  should.  As  to  the 
first  point,  the  contract  between  the  plaintiff 
and  the  defendant  is  on  the  charter-party  alone. 
The  action  is  really  for  damages,  and  there  is 
nothing  to  show  that  the  charter-party  was 
brought  to  the  notice  of  the  British  Agricul- 
tural Association.  The  contracts  differ  in  this, 
that  the  purchaser  is  not  bound  to  find  a  place 
for  the  discharge  of  the  cargo,  whilst  the  char- 
terer is. 

J.  C  Mathew  replied. 

Jessel,  M.IL — ^This  is  an  appeal  from  an 
order  made  by  the  Queen's  Bench  Division, 
discharging  an  order  made  by  Master  Unthank, 
aOowing  the  defendants  in-tbe  action  to  serve  a 
notioe  on  a  company,  not  a  party  to  the  action. 
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The  question  turns  upon  the  construction  of 
various  Eules  of  Order  XVI.    By  Eule  17, 
''When  the  defendant  claims  contribution  or 
indemnity,  or    any  other    remedy   or  reKef, 
against  any  other  person,  or  where,  fix)m  any 
other  cause,  it  appears  to  the  Court  or  a  Judge 
that  a  question  in  the  action  should  be  deter- 
mined, not  only  as  between  the  plaintifiF  and 
the  defendant,  but  as  between  the  plaintiff, 
defendant,  and  any  other  person,  or  between 
any  or  either  of  them,  the  Court  or  Judge  may, 
upon  notice  being  given  to  such  last  mentioned 
person,  make  such  order  as  may  be  proper  for 
having  the  question  so  determined."    Rule  18 
provides  the  mode  in  which  such  notice  is  to  be 
given ;  the  leave  of  the  Court  or  a  Judge  is  re- 
quired before  issuing  such  notice,  and  it  is  to  be 
served  "  according  to  the  rules  relating  to  the 
service  of  writs  of  summons,"  and  it  may  be  in 
Form  1,  Appendix  (B),  which  intimates  that  if 
the  third  person  wishes  to  dispute  the  plaintiff's 
claim  he  must  cause  an  appearance  to  be  entered 
for  him  within  eight  days.     By  Eule  20  if  the 
defendant  appears,  he  must  do  so  'Within  eight 
days,  and  if  he  does  not  appear  he  is  not  to  be 
entitled  to  dispute  the  validity  of  the  judgment 
in  the  action  in  any  future  proceeding  between 
the  defendant  and  himself,  but  a  further  time 
for  entering  an  appearance  may  be  allowed  by 
a  Judge.     Then  by  Eule  21,  which  is  an  im- 
portant one,  "  If  a  person  not  a  party  to  the 
action,  served  under  these  Eules,  appears  pur- 
suant to  the  notice,  the  party  giving  the  notice 
may  apply  to  the  Court  or  a  Judge  for  direo- 
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tions  as  to  the  mode  of  having  the  question  in 
the  action  determined;  and  the  Oourt  or  a  Judge, 
upon  the  hearing  of   such  application,  may, 
if  it  shall  appear  desirable  so  to  do,  give  the 
person  so  served  liberty  to  defend  the  action 
upon  such  terms  as  shall  seem  just,  and  may 
direct  such  pleadings  to  be  delivered,  or  such 
amendments  in  any  pleadings  to  be  made,  and 
generally  may  direct  such  proceedings  to  be 
taken,  and  give  such  directions  as  to  the  Court 
or  a  Judge  shall  appear  proper  for  having  the 
question  most  conveniently  determined,  and  as 
to  the  mode  and  extent  in  or  to  which  the  per- 
son so  served  shall  be  bound  or  made  liable  by 
the  decision  of  the  question."     As  to  the  service 
of  a  writ  of  summons  out  of  the  jurisdiction. 
Rule  1  of  Order  XI.  provides  that  by  leave  of 
the  Court  or  a  Judge,  service  of  a  writ  may  be 
made,  or  notice  of  a  writ  of  summons  may  be 
served  out  of  the  jurisdiction  whenever,  amongst 
other  things,  the  contract  was  made,  as  was  the 
case  here,  within  the  jurisdiction.     Rule  4  of 
Order  XI.  provides  that  "any  order  giving 
leave  to  effect  such  service  or  give  such  notice, 
ahall  limit  a  time  after  such  service  or  notice, 
within  which  such  defendant  is  to  enter  an  ap- 
pearance, such  time  to  depend  on  the  place  or 
country  where  or  within  which  the  writ  is  to  be 
served  or  the  notice  given.'' 

The  first  objection  on  the  part  of  the  British 
Agricultural  Company  is  that  the  company  re- 
sides in  Scotland  and  the  rule  as  to  the  service 
of  notice  to  third  parties  does  not  apply  to  per- 
sons or  corporations  out  of  the  jurisdiction.  The 
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ftnswer  to  that  is  that  Order  JLVl,,  Role  17, 
provides  that  fiervioe  of  the  notice  shall  be  ^  ao- 
oording  to  the  mlee  relating  to  the  servioe  of 
'writs  of  smmnons/'  and  therefore  Bnle  1  of 
Order  XI.  applies.    But  it  is  said  that  by  Bnle 
20  of  Order  XYI.,  the  time  in  which  a  third 
party  served  with  a  notice  nnder  Bule  17  may 
canse  an  appearance  to  be  entered  is  within 
eight  days,  and  it  would  be  impossible  to  enter 
an  appearance  within  eight  days,  when  the  party 
served  resides  out  of  the  jurisdiction  and  at  a 
distance.     The  answer  is  to  be  found  in  Bule  4 
of  Order  XI.,  by  which  it  is  provided  that  the 
order  giving  leave  to  serve  a  notice  out  of  the 
jurisdiction  on  the  third  party  is  to  limit  a 
time  within  which  a  defendant  living  out  of  the 
jurisdiction  is  to  enter  an  appearance,  and  that 
the  time  is  to  depend  on  the  place  or  oountiy 
where  the  writ  is  to  be  served.    If  the  time 
allowed  for  appearance  be  more  than  eight  days^ 
then  Bule  20  of  Order  XYI.  must  be  taken  to 
be  so  far  modified  that  an  appearance  within  the 
time  limited,  though  more  than  eight   days, 
would  be  sufficient. 

The  second  objection,  upon  which  the  Queen's 
Bench  Division  seem  to  have  mainly  relied,  is 
that  the  whole  cause  of  action  between  the 
plaintiffs  and  defendants,  and  between  the  de- 
fendants and  the  third  party  must  be  identical 
in  order  to  allow  the  defendants  to  take  advan- 
tage of  Bule  17  of  Older  XVI.  I  do  not  think 
that  is  so.  The  Court  will  oonsider  whether 
the  plaintiff,  if  he  objects  to  the  introduction  of 
the  third  party,  would  be  prejudiced  or  delayed 
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in  his  action.  The  plaintifk  do  not  object 
here.  The  objeot  of  these  enactments  was  that 
where  there  is  any  substantial  question  oonimon 
as  between  the  plaintiff  and  defendant  and  as 
between  the  defendant  and  the  third  party,  that 
question  should  not  have  to  be  tried  twice  over. 
The  point  is  whether  there  is  a  substantial 
^  question  "  in  this  case,  which  can  be  properly 
tried  both  as  between  the  plaintifib  and  defen- 
dants, and  as  between  the  defendants  and  the 
British  Agricultural  Association.  The  action 
is  on  a  charter-party,  and  the  plaintiffs  allege 
that  the  defendants  failed  to  dischai^  the  cargo 
as  fast  as  the  custom  of  the  port  of  Leith  would 
allow  according  to  the  tanns  of  the  charter-party, 
and  claim  £12  a  day  demurrage  for  thirty- 
one  days.  The  defendants  say  that  they  sold 
the  cargo  to  the  British  Agricultural  Asso<!ia- 
tion,  and  that  a  sale  of  cargo  ^^  to  arrive  "  casts 
upon  the  purchaser  the  same  obligations  as  to 
discharge  as  the  vendor  was  under,  and  that 
that  was  the  usage  of  trade.  There  is  an  affi- 
davit filed  which  states  this,  and  it  is  uncontra- 
dicted. On  the  other  hand,  it  is  said  that  whilst 
the  defendants  were  bound  to  discharge  tho 
vessel  and  find  a  berth  for  her,  the  buyer  of  the 
cargo  "to  arrive  "  has  to  take  delivery  only, 
and  that  the  question  might  be  complicated  by 
having  to  consider  how  far  the  default  was  the 
defendauts,  or  how  tax  the  default  of  the  defen- 
dants' vendees.  But  by  the  contract  between 
the  defendants  and  the  British  Agricultural 
Association,  the  latter  are  to  name  the  port  of 
discharge,  and  that  being  so,  it  seems  to  me  un- 
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reasonable^  as  they  might  name  a  place  where 
the  defendants  had  no  agent,  that  they  should 
not  have  to  find  a  berth  for  and  discharge  the 
ship.  It  appears  to  me  to  be  the  fair  construc- 
tion of  the  contract  that  the  purchasers  were  to 
provide  for  the  discharge,  and  I  think,  there- 
fore, that  there  is  a  substantial  question  com- 
mon both  between  the  plaintiffs  and  defendants, 
and  the  defendants  and  the  British  Agricultural 
Association,  namely,  as  to  whether  the  ship  was 
discharged  as  fast  as  the  custom  of  the  Port  of 
Leith  would  allow,  and  that  the  defendants  may 
properly  cite  the  third  parties  in  order  to  have 
it  decided.  I  think,  therefore,  that  the  order 
of  the  Queen's  Bench  must  be  set  aside  and  the 
order  of  the  Master  restored. 

Kelly,  C.B. — A  substantial  question  to  be 
tried  between  the  plaintiff  and  the  defendants  is 
whether  the  cargo  of  the  plaintiffe'  ship,  the 
ffelen  Burns^  was  discharged  as  fast  as  the  cus- 
tom of  the  Port  of  Leith  would  allow.  The 
British  Agricultural  Association  purchased  the 
cargo  "  to  arrive,"  and  by  their  contract  would 
be  liable  to  discharge  it  according  to  the  custom 
of  the  port.  Here  then  there  is  a  question  to 
be  determined  between  the  defendants  and  the 
British  Agricultural  Association,  and  there  is 
really  the  same  question  between  the  plainti£b 
and  the  defendants.  There  are  here  third 
persons  who  are  liable  over  to  the  defendants,  if 
the  plaintiffs  succeed  against  the  defendants. 
The  defendants  are  entitled  under  Bules  17  to 
21,  Order  XVI.,  to  have  the  question  determined 
once  for  all  between  themselves  and  the  British 
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Agricultural  Association.  I  also  agree  vith  the 
Master  of  the  Eolla  as  to  the  mode  of  getting 
over  the  difficulty  as  to  Berrioe  out  ol  the  juria- 
diction,  I  am  of  opinion,  therefore,  that  our 
judgment  should  be  for  the  defendants,  and 
that  the  order  of  the  Queen's  Bench  Division 
should  be  reversed. 

Mellisii,  L.J. — I  am  of  the  same  opinion. 
There  is  no  doubt  that  the  defendants,  as  char- 
terers sued  for  not  having  disohai^ied  the  cargo 
as  fast  as  the  custom  of  the  Port  of  I^eith 
li'ould  allo^v,  claim  to  be  indemnified  by  third 
persona — the  British  Agrioultural  Association— 
who,  the  defendants  say,  ought  to  have  dis- 
charged the  cargo  in  the  same  way  as  the 
defendants  themselves  were  hound  t»  do.  I 
think  that  the  defendants,  if  they  make  out  a 
prima  facie  case  that  a  substantial  question 
between  themselves  and  the  plainti^  is  the 
same  as  one  between  themselves  and  the  third 
persons,  are  entitled  to  bring  in  those  third  per- 
sons, so  as  to  prevent  the  same  question  having 
to  be  detei-mined  twice  over.  If  the  questions 
in  dispute  between  the  defendants  and  the  third 
persons  were  really  different,  that  of  oourse 
would  be  a  ground  upon  which  the  third  per- 
sons might  object  to  be  brought  in,  and  upon 
which  we  ought  to  refuse  the  order ;  but  the 
Act,  I  tliink,  gives  no  choice  in  the  matter, 
where,  as  in  this  case,  there  is  a  clear primd  facie 
case  made  out  by  the  defendants  of  the  identity 
of  a  material  question  to  be  determined  between 
the  plaintiffs  and  tho  defendants,  and  between 
the  defendants  and  ttte  third  parties,  and  the 
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third  partieB  ean  be  brought  in  without  preju- 
dice to  the  pkintijBGs.  In  the  ocMitract  between 
the  defendants  and  the  third  parties  I  think  it 
is  implied  that  by  the  usage  of  the  trade  the 
vendees  should  diaoharge  the  cargo  as  fiist  as 
the  custom  of  the  port  of  discharge  would 
allow.  The  vendees  moreover,  by  their  oontract, 
are  to  pay  the  lighterage  (if  any),  and  name 
the  port  of  discharge^  which  goes  to  show  tiiat 
they  and  not  the  defendants  were  to  find  the 
berth  and  tcike  in  hand  the  discharge  of  the 
cargo.  It  is  said  that  there  would  be  a  differ- 
ent measure  of  damages  between  the  plaintifis 
and  the  defendants  and  between  the  defendants 
and  the  third  parties,  as  the  third  parties  would 
not  be  bound  by  the  demurrage  clause  of  the 
charter-party,  of  which  they  had  no  notice,  and 
which  is  not  included  in  the  contract  of  sale  to 
them;  but  that  is  immaterial,  because  under 
Rule  21  of  Order  XVI.,  the  Court  may  give 
directions  limiting  the  extent  to  which  the  third 
parties  shall  be  bound.  If  the  third  parties  are 
directed  to  be  bound  only  as  to  the  common 
question,  whether  the  ship  was  discha]^;ed  as 
fast  as  the  custom  of  the  port  would  allow,  they 
cannot  be  prejudiced  by  the  finding  of  the  jury 
upon  any  other  question.  On  the  poiat  of  ser- 
vice of  the  notice  out  of  the  jurisdiction,  I 
agree  with  what  has  been  said  by  Hthe  Master 
of  the  EoUs. 

Dekman,  J.— I  am  of  the  same  opinion.  I 
think  that  the  order  of  the  Master  was  author- 
ized by  Rule  17  and  also  by  Rule  18  of  Order 
XYI.    As  to  the  service  of  the  notice,  I  agree 
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with  what  the  Master  of  the  EoUs  haa  said. 
There  might  have  heen  something  in  the  objec- 
tion that  injustice  woulil  be  done  to  the  third 
parties  if  there  were  no  provision  ivliicli  enabled 
the  Court  to  decide  upon  one  matter  in  dispute 
without  prejudice  to  the  rest.  But,  reading 
Bulc  ISwith  Kule  21,  we  £nd  that  the  Court 
or  a  Judge  has  power  to  hmifc  the  effect  of 
the  notice  by  directing  to  what  extent  the 
third  partj  is  to  be  hound  in  subsequent  pro- 
ceedings by  the  decision  on  a  particular  ques- 
tion. 

Order  of  the  Queen's  Bench  reversed,  order 
for  service  affirmed,  without  costs.* 


GuBBs's  Bench  Diviston. 
Before  CocKBnnN,  C.J.,  Qvais,  J.,  and  Pollock,  B.) 

April  nih.ma. 


TbLs  action  was  for  damage  caused  by  a  S.  r. 
bad  crank,  which  the  plaintiff  company  had 
ordered  from  the  defendant,  and  which,  they 
said,  had  broken  down  through  being  badly 
wrought  or  forged.  The  defendant  sought  to 
call  in  a  firm  of  Hill  and  Smith,  Ironfoundera, 
of  whom  he  had  obtained  tlio  crank,  and  who, 
he  said,  had  foiled  it,  and  was  hable  over  to 
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him  for  any  defects  in  it,  in  order  that  he 
might  be  bound  by  the  result  of  the  trial  as 
to  the  question  whether  the  crank  was  badly 
forged. 

Ander807i,   on  the  part  of   the    defendant, 
moved  ex  parte  for  leave  to  cite  the  ironfounders. 
[Pollock,  B. — ^There  is  no  difficulty  in  apply- 
ing the  enactment  in  cases  where  the  liabihty 
of  the  third  party  is  upon  the  same  contract, 
but  in  this  case  there  would  bo  great  diffi- 
culty,   as    the    question    would    not   be  the 
same,  and  yet  the  third  party  is  to  be  bound. 
CocKBURN,  C.J. — The  plaintiffs  sue  in  respect 
of   a  defect   in  the  crank,  which    was  sup- 
plied by  the   defendant,  but  which  he  got 
from  the  ironfounders,  and  he  says  that  the 
defect,  if  any,  was  owing  to  their  failure.    No 
doubt  it  is  desirable,  if  it  be  practicable,  that 
the  matter  should  be  settled  in  .the  same  action, 
so  as  to  avoid  the  expense  of  a  second.    But 
whether  it  is  practicable  depends  upon  whether 
the    question   is  the  same.      Pollock,  B. — 
It    often    happens    that  goods  are   sold  and 
resold  over  and  over  again.     A  sells  to  B, 
and  B  to  0,  and  0  to  D,  and  so  on;   and 
then,  when  D  sues  0  for  any  fault  in  the 
goods,  G  says  that  he  bought  firom  B,  and  B 
that  he  bought  from  A.    In  the  action  by 
D  against  G,  can  A  and  B  be  brought  in? 
GocKBUBN,  G.J. — ^Where  the  question   arises 
under   the  same  contract,   the   question  will 
be  identical  as  to  either  of  the  parties,  and 
the  party  called    in  can  litigate    the   ques- 
tion in  dispute  in  the  action.    But  if  the  con- 
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tracts  are  different,  it  will  be  otherwige.  And 
here  the  contractB  are  different— the  contract 
between  the  plaintiffs  and  defendant  is  not 
the  same  aa  that  between  the  ironfounders  and 
the  defendant.  Quain,  J. — That  being  so, 
it  opens  up  a  distinct  litigation.  In  all  the 
cases  given  as  examples  in  the  Orders,  the 
party  might  have  been  sued  in  the  action. 
CocKBCRN,  C.J. — Surely,  however,  where  it 
appears  that  the  question  ia  substantially  the 
same  between  the  defendant  and  tbe  third  party 
aa  between  the  plaintiff  and  defendant,  it  ia 
better  that  the  whole  matter  should  be  settled 
at  once.] 

The  CouKT  eventually  granted  a  rule  nm  for 
leave  to  tbe  detendant  to  serve  the  ironfounders 
with  the  notice.* 


Court  of  AprEAL. 

(Before  Jambs,  MiauHU,  and  BiaoAi.LAv,  L.JJ.) 

July  ISM,  1876. 

BOWER  r.  HARTLEY. 

This  was  an  appeal  from  a  decision  of  the 
Queen's  Bench  Division. 

The  plaintiff  was  a  gas  engineer  and  con- 
tractor at  St.  Neots.  The  defendants,  Messrs. 
Hartley  and  Talbot,  carried  on  business  in 
partnership  as  insurance  brokers  at  Liverpool. 
By  the  statement  of  claim  it  appeared  that  the 
plaintiff  bad  frequently  employed  the  defendants 
to  insure  cargoes  shipped  by  him  to  foreign 

•  JTi»wj,Wodne»day,  April  12tli,  1S76. 
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party  under  portfi.  In  MaTch,  1875,  the  plaintiff  oommis- 
liuietn  toil,  sioned  ibe  defendants  to  insure  to  the  amount 
of  £6,000  a  cargo  which  he  was  then  abont  to 
send  by  the  ship  "Lucy  ''from  West  Hartlepool 
to  South  America.  l%e  terms  and  conditions  of 
the  policies  were  to  be  those  usual  in  such  policies 
when  made  in  England.  The  defendants 
effected  certain  insurances,  one  of  them  a  French 
policy  for  £3,000.  The  ship  sailed,  but  was 
stranded  near  Bumham,  and  serious  damage 
was  done  to  the  cargo.  After  the  stranding  of 
the  vessel,  the  plaintiff  (as  he  alleged)  first  dis- 
covered that  the  policies  had  been  negligently 
effected  by  the  defendants.  He  had  not  been 
able,  consequently,  to  recover,  in  respect  of  the 
damage,  so  much  as  he  would  have  done  if  the 
policies  had  been  duly  effected.  The  acts  of 
negligence  by  the  defendants  complained  of 
were  (1)  that  the  defendants  dedared  upon  the 
policies  a  sum  purporting  to  be  the  value  of  the 
cargo,  but  which  was  less  than  the  sum  for 
which  they  had  been  directed  to  insure  and 
had  actually  insured  it ;  (2)  that  they  had  in 
one  of  the  policies  misdescribed  the  cargo, 
whereby  the  plaintiff  had  been  prevented  fix>m 
recovering  anything  upon  it ;  and  (3)  that  in 
the  last-mentioned  policy  they  had  permitted 
the  insertion  of  the  words  "  free  frv)m  particular 
average,  breakage  included,"  which  was  a  con- 
dition unusual  in  such  policies  as  the  plaintiff 
employed  the  defendants  to  effect.  The  plain- 
tiff claimed  £3,000  damages. 

The  policy  referred  to  in  the  second  and  third 
of  the  alleged  acts  of  negligence  was  the  French 
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poliny  already  roferred  to,  which  had  been 
effected  by  the  defttadants  in  Faria  throng^  the 
intervention  of  MeBsieuis  Lejland  &  Co.,  in- 
siiraaoe  brokers,  Liverpool. 

The  defendants,  by  tiieir  statement  of  ^efenoe, 
pleaded,  as  to  tlie  last-mentioned  policy,  that 
the  plaintiff  had  instruoted  them  to  effect  in- 
surau  ces  in  Pari^  upon  the  terms,  as  to  avwage 
and  otherwise,  of  palioies  effected  in  Paris,  and 
to  employ  properly  qnalified  agents  for  that 
purpose.  They  denied  the  committal  of  the 
alleged  acts  of  negligence,  and  said  that  if  any 
negligence  had  been  committed  it  hod  heen 
committed  by  properly  qualified  agents  duly 
employed  by  them  on  behalf  of  the  plaintifi',  in 
accordance  with  the  plaintiff's  inBtractions,  for 
whii^h  negligence  (hey  (the  defendants)  were 
not  liable. 

The  defendants  obtained  leave  from  a  Master 
at  chambers,  under  Order  XVI.,  Eule  18,  to 
serve  a  notice  upon  MesaieuTs  Leyland  &  Co., 
claiming  indemnity  from  them  in  respect  of  any 
damages  for  which  the  defendants  might  be 
held  liable  in  the  action,  so  far  as  related  to 
the  Frencli  policy.  An  application  was  made 
to  LiNDLEY,  .1.,  at  ohamhers,  by  Messieurs 
Leyland  &,  Co.,  to  eet  aside  this  order,  but  it 
was  refused,  Mesneurs  Leyland  A  Oo,  ap- 
pealed to  the  Queen's  Sench  Division,  which 
set  aside  the  order  and  the  notice  served  under 
it.     The  defendants  appealed. 

J.  C.  Matlmc,  for  the  defendants. — It  would 
be  said  that  it  was  unfair  to  bring  third  parties 
into   a  litigation  when  they  were  concerned 
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with  some  only  of  the  points  raised  by  it. 
But  it  had  already  been  decided  by  their  Lord- 
ships in  The  Swansea  Shipping  Company  t. 
Duncan,  Fox  Sf  Co,,*  that  the  roles  as  to  the 
service  of  notices  under  Order  XVI.,  Bules  17 
to  21,  were  not  meant  to  apply  only  to  cases 
where  the  third  party  was  interested  in  the 
whole  subject-matter  of  the  litigation;  and 
that  case  was  followed  in  Beneeke  v.  FroBt.\ 
[Mbllish,  L.J. — ^The  question  of  negligence 
arising  between  the  parties  will  be  different, 
intismuch  as  the  instructions  given  to  the 
defendants  by  the  plaintiff  are  not  the  same 
as  those  given  by  the  defendants  to  the 
third  parties.  James,  L.  J. — The  only  com- 
mon question  between  them  appears  to  be 
as  to  whether  or  not  the  plaintiff  can  re- 
cover on  the  Frendi  policy  the  actual  amount 
of  the  loss.]  "We  shall  be  content  to  have  the 
notice  framed  so  as  to  bind  Messieurs  Leyland 
&  Co.  with  reference  to  that  point  only. 

French  {Benjamin^  Q.C.^  with  him),  for 
Messieurs  Leyland  &  Co. — We  contend  that 
we  ought  not  to  be  brought  into  this  litigation, 
which  may  be  ultimately  decided  on  issues  with 
which  we  have  nothing  to  do.  We  ask,  at  any 
rate,  that  the  notice  may  be  so  framed  as  to 
limit  the  question  with  reference  to  which  we 
are  to  be  bound  in  the  manner  suggested  by  the 
Court,  and  that  the  notice  may  not  be  left  in  its 
original  form,  so  as  to  bind  us  by  whatever 
takes  place  at  the  trial. 

*  Reported  in  this  Vol.,  tupra,  p.  1. 
t  Reported  infra,  p.  82. 
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JSoulton,  for  the  plaintiff. — An  order  of  thiB 
kind  ought  not  to  he  made  so  as  to  injure  the 
plaiitiff.  The  plaintiff  here  has  letters  from 
the  defendants  vhioh  he  oan  relj  upon  as  ad- 
mitting the  invalidity  of  the  polioy ;  hut  those 
admifisionB  would  not  he  evidence  against 
Heesieois  Leyland  &  Co.  This  would  prcgodioe 
hie  «aee  with  the  jury.  Moreover,  the  case  has 
beeE  entered  for  trial  at  the  Liverpool  Assizes 
on  the  22nd  inst.,  and  this  order  would  delay 
the  plaintiff. 

Matkew,  in  reply. 

JiHES,  Ii.J.,  said  that  the  order  of  the 
Queen's  Bench  Division  ought  to  be  affirmed. 
He  eonsidered  that  there  wa«,  indeed,  one  ques- 
tion which  WOB  oommon  to  all  the  parties,  viz., 
the  laestion  whether  or  not  the  person  insured 
would  he  able  to  recover  on  the  French  policy 
the  amount  of  the  damage  actually  incurred ; 
and  that  question  it  was  in  the  power  of  the 
Court  to  eliminate,  and  to  direct  that  Messieurs 
Xjeyland  &  Co.  should  he  hound  hy  the  result  of 
the  action  as  to  that  point  only.  But  the  making 
of  Buch  an  order  was  a  matter  of  discretion,  and, 
on  the  whole,  this  was  not  a  proper  oase  for  the 
order  to  be  made.  The  liabilities  of  the  parlies 
might  ultimately  he  materially  affected  hy  the 
insertion  of  the  clause  as  to  particular  average 
and  breakage.  Moreover,  a  material  element 
for  tbe  Court  to  consider  in  exercising  its  dis- 
cretian  was  the  interest  of  the  plaintiff.  The 
plaintiff  here  said  that  he  would  he  materially 
injured  hy  the  presence  of  the  third  party, 
that  tlie  admission  which  the  defendants  had 
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made  with  regard  to  the  inralidify  of  the  French 
policy  oonld  not  at  the  tnal  be  made  evidenoe 
againsfc  Messieurs  Leyland  A  Co. ;  and  tiist 
he  might  be  prqndieed  with  the  jmy  by  having 
OTidenoe  only  against  one  of  the  parties.  Taking 
that  into  consideration,  and  also  the  ftot  that 
serving  the  third  parties  would  probably  lead  to 
the  postponement  of  the  trial  over  the  Assises, 
he  was  of  opinion  that  the  balance  of  conv^enoe 
was  against  making  the  order,  and  the  appeal 
must  be  dismissed,  with  costs. 

Hellish,  L.J.,  and  Baooallat,  L.J.,  oon- 
onrred. 

Appeal  dismissed,  with  coets.^ 


Bulb  18. 

{Service  of  Notice  on  a  Third  Party.) 


CouKT  OF  Appeal. 

(Before  Jamsb,  Mbllish  and  Baooalult.  L.JJ.,  and 

Mbllob,  J.) 

February  11/A,  1878. 

£"2?  Parte  smith,  In  Re  coLLiE.t 
A  sold  and  This  was  an  appeal  from  an  order  made  by 

tl  Bwho^^^  '  Mr.  Registrar  Murray,  sitting  as  Chief  Judge 
before  payment  ^^^  Bankruptcy. 

became  banK"  *     •' 

•  1   Q.  B.  D.,  652 ;  46  L.  J.  (aB.),  126  ;  24  W.  R.,  941. 

N.B.— The  case  of  Harry  v.  Davey,  24  W.  B  ,  516,  has 
been  omitted  from  thifi  coUection  of  cases,  as  the  notioe 
which  Bacon,  V.C,  allowed  to  be  served  in  that  case  was 
for  the  purpose  of  adding  certsin  persons  as  parties  imder 
Rule  13  of  this  Order,  an  object,  it  is  sobmitted,  sntinljr 
foreign  to  the  present  Rule. 

t  See  and  compare   Jn  fv  Alexander  Cattie  ^  Co-^ 
Charley's  Cases  (Coiirt;,  71. 
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In  May  anl  June,  1876,  Alexander  ColKeJ-J^-    ■'  '*'" 
&   Co.    contracted  to  parohaee  from  'Robert  aeiUi,  jS" /„• 
Hopwood  &  Sons,  cotton  apinners  at  Blaokbnm,^'**? '""''■ 
certain  goods  at  the  price  of  £212  10s.     The  c,  aUe-,i.i/i 
goods  were  duly  deliTered,  but  before  Uie  time  ^'^  '','1'',,, 
of  pajTuent  arrived  Collie  ft  Co.  became  hsBk-oithrj-n^i 
rapt.     On  the  loth  of  November,  1875,  Hop-  ^'J'^V  L 
■wood  &  Sons  oommenced  in  the  Common  Pleas "^""^  "f'^- 
Divisiun  on  action  against  Smith,  Wood,  £  Co.,  printipai.  n-- 
merchants  at  LiTerpool,  for  the  price  of  the  fi^'*""',  '^ 
goods,  alleging  that  the  defendants  were  the  nnvri  t/.,- 
undisclosed  principals  of  OolUe  &  Co.,  or  that  ^)Jt^ '," ,/ 
the  purchaae  hid  been  made  on  the  joint  aooormt  '""A  '""i^r 
of  the  defendants  and  Collie  &  Co.     The  goods  'xri.,]iuiei», 
were  in  tho  poBseeBion  of  the  trustee  in  Collie  ',j^'"'' 
&  Co. 's  bankruptcy.     The  defendants  obtained  o/(Au^M'»t. 
leave  from  the  Common  Fleas  Division  tinder  T"*^'" ';''"'' 
Order  XVI.,  Rule  18,  to  seive  the  trustee  in  (*«»«/.., - 
bankruptcy  with  a  notice  claiming  relief  over  f"^{^''',l" 
against  theestite  of  Collie  ft  Co.,  onthegroand  retraiiung  nf 
that  the  contrwt  woe  the  otmtraet  of  Collie  &^Z'a:7' 
Co.,  and  that  the  trustee  had  the  goods  or  the  "otKe."!''"'"'-' 
proceeds  in  his  hands.    On  the  notice  being  wi»  ',/!»-' 
served  the  trustee  appeared,  but  obtained  an  ^'^","'',7'''  I 
order  in  bankruptcy  fromlt.ItegistrarMcHBAY,  Ha-iirnpur, 
sitting  as  Chief  Judge,  restraining  the  defen- "j"  ^'J  ",^ , 
danta  from  taldng  or  continuing  any  further  "Aofe"""'- 
proceedings  against  him   under  the  notice  inuFMg„rrj. 
the  action.    Fiom  this  order  the  defendanta  now*^'!'  |";' 
appealed.  Ordu-  A")'. 

Marten,  Q.C.,atAT.  F.  JSompson,  for  the ap- ^"''  '■* 
pellants.— This  is  just  the  case  intended  to  be 
prowled  for  by  Order  XTI.,  Rule  18.     If  the 
order  stands,  we  may  be  told,  on  going  into 
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bankraptoj  to  establish  our  olaim  over  against 
the  bankrupt's  estate,  that,  if  we  had  taken  a 
particular  line  of  defence,  we  should  not  have 
been  held  liable  at  alL  These  Kules  are  intended 
to  prevent  double  litigation.  He  Craven  ▼•  Bray^ 
Order  XVI.,  Rules  18  and  20,  Appendix  (B), 
Form  1.  The  Court  of  Bankruptcy  has  no 
means  of  trying  the  question  raised  m  the  action, 
and  when  that  is  the  case  it  has  always  been 
the  practice  to  allow  the  trustee  to  be  a  party  to 
proceedings  in  other  Courts  :  Ex  Parte  Mauley 
Re  Motion.^  Ex  Parte  Gordon^  Be  Dixon.X  Ex 
Parte  Coker,  Be  Blake.^ 

Be  QeXf  Q.C.j  and  Linkiatery  for  the  trustee. 
— ^This  is  not  the  kind  of  case  contemplated  by 
section  24,  subsection  3,  of  the  Supreme  Court 
of  Judicature  Act,  1873,  or  by  the  form  referred 
to.  The  daim  arises  on  an  alleged  purchase 
on  a  joint  account,  which  is  not  a  case  provided 
for.  There  is  no  contract  to  indenmify,  which 
is  what  is  contemplated :  Parker  v.  Lewis.l  In 
any  case  the  Court  of  Bankruptcy  has  power 
to  restrain  proceedings  in  any  Court  but  itself: 
Ex  Parte  Cohen,  Be  Sparke.^  The  question 
in  this  case  ought  to  be  tried  in  the  Court  of 
Bankruptcy,  to  prevent  the  estate  from  being 
fcittered  away  by  making  the  trustee  a  party  to 
actions  between  other  parties. 

Without  calling  for  a  reply, 

♦  1  Charley's  Caeea  (CJourt),  11.  Nomine  TreUven  v.  Bray^ 
1  Ch.  D.,  176. 
t  L.  R.,  9  Ch.,  192,  210. 
X  L.  R.,  8  Ch:,  565. 
{  L.  R.,  10  Ch.,  652. 
II  L.  R.,  8  Ch.,  1036. 
%  L.  R.,  7  Ch.,  20. 
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James,  L.J.,  said — ThiB  appears  to  me  to  be 
preciBely  the  case  intended  to  be  provided  for 
by  Order  XVI.,  Eules  17  and  18.  The 
action  was  brought  against  the  defendants  in 
respect  of  goods  for  which  it  is  said  that  they 
are  liable.  They  say,  that,  if  so,  they  have  a 
remedy  over.  They  do  not  wish  to  be  obliged 
to  try  the  question  twice  over — to  have  to  pay 
in  the  action  and  then  to  come  to  the  Court  of 
Bankruptcy  and  have  the  question  tried  again 
whether  they  were  liable  to  pay. 

Mellish,  L.J. — I  am  of  the  same  opinion. 
The  action  is  brought  on  the  ground  that  the 
goods  were  bought  by  Collie  and  Co.,  by  the 
antborify  of  Smith,  Woods  and  Co.,  either  for 
them  as  piincipals  or  on  the  joint  account  of 
Smith,  Woods  and  Co.  and  Collie  and  Co.  If 
Smith,  Woods  and  Co.  are  found  liable,  then 
they  claim  a  remedy  over  against  the  estate  of 
Collie  and  Co.  The  trustee,  therefore,  is  in- 
terested in  the  question  whether  the  goods  were 
bought  on  account  of  Smith,  Woods  ai^d  Co.,  or 
on  the  joint  account,  or  by  Collie  and  Co.  on 
their  own  aooount.  It  is  said  that  an  injunc- 
tion ought  to  be  granted  that  the  case  may  be 
tried  in  the  Court  of  Bankruptcy.  But  as 
between  Hopwood  and  Son  and  Smith,  Woods 
and  Co.  the  case  cannot  be  tried  in  bankruptcy. 
So,  if  an  injunction  were  granted,  the  result 
would  be  that  the  question  would  have  to  be 
tiied  twice — fiist,  between  Hopwood  and  Son 
and  Smith,  Woods  and  Co.,  and  then  between 
Smith,  Woods  and  Co.  and  the  trustee ;  ajtd 
there  would  be  a  risk  of  its  being  decided  in 
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different  ways  in  the  two  prooeedingSi  which 
would  produce  great  ii^ustioe. 

Baogallat,  L.  J. — ^I  am  of  the  same  opinion. 

Melloe,  J. — ^I  am  of  the  same  opinion.*  < 


Btjle  21. 
{Applications  far  directions  as  to  the  mode  of 
having  a  question  determined^  and  as  to  the  extent 
to  which  the  third  person  is  to  be  hound). 


High   Court  of   Justice. — Queen's  Bench 

Division. 

(Before  Bbett  and  Quain,  JJ.,  and  Bbaxwell,  B.) 

April  l%th,  1876. 

THORPE  r.  BIRKBNSHAW. 

Jicftuai  of  the  This  action  was  for  breach  of  covenants  in  a 
Court  to  give  j  q     xirhv  had  covenanted  to  indemnify 

Huder  Order  the  defendant,  the  lessee,  who  thereupon  de- 
u!c^jSat^'  sired  to  cite  Kirhy  to  come  in,  and  did  so,  and 
rJinmbera  Kirby  had  appeared,  and  now  the  question  was, 
J^rviotishj  what  was  to  be  done  with  him  and  what  diree- 
refused.  ^^j^g  ^^^^  ^q  ^e  given.    An  application  had 

been  made  to  a  Judge  at  chambers  (Mr.  Justice 
Archibald),  who  declined  to  make  any  order 
or  give  any  directions  in  the  matter. 

A.  L.  Smith f  for  the  defendant,  applied  for 
directions  as  to  the  mode  in  which  Kirby  was  to 
be  bound  by  the  judgment  in  case  the  plaintiff 


♦  2  Oh.  D.,61;  45  L.J.  (Bkptcy.),  116;  84    L.T.,  603 
24  W.  E.,310. 
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should  obtain  judgment  The  ooveoaiifai,  he 
or^,  were  identdoal  and  the  meaaure  of  lia- 
bility was  the  aame.  But  ualees  some  order 
WGfl  giveii,  he  Bud,  the  enactment  and  the  fiulea 
under  it  would  be  nugatory,  and  there  would 
be  a  complete  "daad  look."  [B»ett,  J. — 
1  do  not  see  why  that  should  be  so.  It  is 
easy  to  talk  of  things  being  at  a  "dead 
lock,'*  and  the  Aot  -not  working;  but  no 
reasons,  that  I  am  aware  of,  can  be  given 
for  euoh  assertions ;  and  until  it  is  known 
what  the  Judges  have  really  done  and  what 
orders  have  been  made  or  refused,  it  is  im- 
possible to  know  what  force  there  is  in  such 
statements.]  No  orders  had  lately  been  mode 
iiider  this  enactment — at  least,  he  had  been 
uijfortunate  in  being  unable  to  obtain  any. 
[GuAiN,  J, — The  Conrt  has  heard  a  good  deal 
of  such  ordeis  lately,  and  the  only  case  I  know 
of  in  which  an  order  bos  been  refused  is  one 
in  which  the  Court  thought  that  it  could 
not  properly  be  made.]  Unless  some  order 
were  made  and  some  directions  given  as  to 
tha  extent  to  which  Kirby  was  to  be  bound, 
hii  appearance  would  be  useless.  [Quain,  J. 
— The  Act  says  he  is  to  be  bound ;  the  judg- 
ment cannot  be  disputed  by  him.  Bram- 
wELi.,  B. — ^He  has  an  opportunity  of  defending 
the  action,  and,  if  he  does  not  do  bo,  he 
cannot  afterwards  contest  the  judgment.] 
Al,  all  events,  Kirby  ought  to  be  declared 
to  be  bound  by  the  amount  of  the  judgment 
[Bramwell,  B. — "What  was  the  decision  of 
tha  Judge  at  chambers,  and  what  reasons  did  he 
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give  for  his  decision  ?]  Smith  said  he  could 
not  state,  not  having  been  at  Judges'  chambers, 
and,  unfortunately,  no  one  appeared  for  the 
plaintiff  or  for  Kirbj,  nor  had  he  any  affidavit 
as  to  what  had  ooouired  at  chambers. 

Bramwbll,  B. — ^How  can  we  say  that  the 
Judge  was  wrong,  without  knowing  what  view 
he  took  or  for  what  reason  he  declined  to  act  ? 
You  may  have  asked  him  for  something  which  he 
refused  as  not  being  right,  and  you  may  be  now 
asking  us  for  something  quite  different  or  on  a 
very  different  groimd.  It  is  impossible,  under 
such  circumstances,  to  make  any  order. 

Application  dismissed.* 


Queen's  Bench  Division. 

(Before  Blacxburx  and  Lush,  JJ.) 
ApHl  29th,  1876. 

BENECKE   t?.  FROST. 

It  w  mt  iiC'       This  was  an  application  to  the  Court  for  di- 

rcsiary  that  , .  i.     ix.  j       x   x :  l'        •- 

in  ordei-  to  rcctious  as  to  the  mode  of  trying  an  action  m 

serve  a  third  which  the  defendant  had  given  notice  to  third 

iiotice  wider  parties  that  he  claimed  an  indemnity  against 

pf'^^r'Ti'  them. 

Jifiles  17-21,  J       A     T    .  I.       1       1         ii_ 

the  whole  The  statement  of  claim  set  forth  that  the 

VeluJenthe  plc^tiffs  Were  merchants,  and  the  defendants 
plaintiff  and  brokers,  and  that  the  defendants,  by  a  contract 
and  the  ^"  '  dated  November  10,  1874,  contracted  to  buy 
defendant        183  chcsts  of  fine  buttou  shellac,  at  £13  lOs. 

and  th€  third  lo-ix  i  .n  i-ii 

party,  should    cost  and  freight,  per  steamer,  ^>%a  Suez  Oanai, 

•  T%met,  Thtinday,  April  18th,  1876. 
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free  from  gum,  and  a  mftiimnm  of  tliree  per  ?*.**"^'fi '" 
eeaL   of  roeiQ — Sliipment   in  Norember   andiAataiiuiuriai 
Deoember ;  that  the  plaintifi  aoootdingly  pro-  J^'^,^^ 
cured  the  shellac  and  paid  price  and  freight  for  mM  m 
it  at  the  defendants'  reqneet,  and  the  defendant  tS^',^ 
refused  to  accept  it.  '**  dtfendant; 

The  statement  of  defence  averred  that  the  d,f,ndmt  ani 
shellac  was  booght  hy  the  defendants  as  brokers  '*<  '*''^_ 
for  principals,  as  the  plainti^  knew  ;  and  that  afdirtction— 


plointifis,    the    principals    as  to   part   being  iA>njpwty>4 
Messieurs  Rea  and  as  to  the  rest  Thew  Brothers. '"  *'    "^^ 
He  denied  the  request  to  pay  invoice  price  or 
freight,  and  said  that  the  goods  were  refused 
because  they  were  not  according  to  the  quality 
contraoted  for. 

Beply.    Joinder  of  issue  and  demurrer. 

The  defendants,  by  leave  of  a  Judge,  served 
on  Thew  Brothers  a  notice  under  Order  XVI., 
Rule  16,  stating  that  they  were  sued  in  this 
action  for  damages  in  respect  of  the  non-acoept- 
tatco  by  them  of  183  chests  of  shellac,  under 
certain  oontraots,  and  that  they  olaimed  to  be 
indemnified  by  them  against  liability  in  respect 
of  50  chesty  on  the  ground  that  the  defend- 
ants ordered  the  chests  of  the  plaintiffs  on  their 
behalf,  and  calling  upon  them  to  cause  an 
appearanoe  to  be  entered  within  eight  days,  is 
default  of  which  they  would  not  be  entitled 
to  iispate  the  jtdgment.  A  similar  notice  was 
eerred  tm  Heesieurs  Kea. 

Both  Bea  and  Thew  appeared.  The  defendant 
then  took  out  a  summons,  before  Bbnman,  J., 
under  Ord^  XYL,  Bule  21,  for  directions  as  to 
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the  mode  of  having  the  question  determined. 
Denman,  J.,  made  no  order,  but  gave  leave  to 
appeal  to  the  Court.  The  Court  (Cockburn, 
C.J.,  and  QuAiN,  J.)  declined  to  interfere. 
Thew  Brothers  gave  notice  of  intention  to 
move  to  set  aside  the  notice  under  which  they 
had  been  compelled  to  appear,  on  the  ground 
that  under  the  circumstances  no  such  notice 
ought  to  have  be«n  allowed  to  issue. 

Ber\;afnin,  Q.C.  {Charles  with  him),  for  the 
defendants,  moved  for  directions  as  to  the  modQ 
of  trial,  under  Eule  21  of  Order  XVI.,  con- 
tending that  the  third  parties  were  rightly 
served  with  notice  to  appear. 

Watktn  Williamsy  Q.G.  {PatcheU  with  him), 
for  Messieurs  Thew,  contended  that  no  direc- 
tions ought  to  be  given,  and  that  the  notice  to 
Thew  Brothers  should  be  set  aside,  leaving  the 
case  to  proceed  as  between  the  plaintiff  and  the 
original  defendant,  on  the  ground  that  the 
statement  of  defence  raised  three  distinct  de- 
fences, with  only  one  of  which — ^viz.,  that  the 
shellac  was  not  according  to  contract — ^had 
Thew  Brothers  anything  to  do.  That  point  was 
admitted  to  be  the  same  as  between  the  plaintifis 
and  defendant,  and  the  defendant  and  Messieurs 
Thew. 

Lumley  Smith  {A.  E,  Hardy  with  him),  for 
Messieurs  Kea,  submitted  to  the  notice,  and 
were  willing  that  the  defendant  should  contest 
the  question  of  quality  for  them. 

CoheUf  Q.C.  {Manael  Jofies  with  him),  for 
the  plaintiffs,  suggested  one  trial  between  all 
the  i>arties  as  to  the  quality  of  the  shellac ;  and 
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theo,  if  neoeasarf,  a  Beooiid  trial  to  deternmie 
the  other  questioiifi  raised  between  the  plaiiLti& 
and  the  defendants. 

Blackburn,  3. — The  object  ol  tbe  Act  was 
not  only  to  prevent  the  Bame  question  being 
litigated  twice,  but  to  obviate  the  scandal  vhiob 
BometiineB  arose  from  the  some  question  being 
differently  decided  hj  different  juries. 

Lush,  J. — The  question  as  to  the  quality 
of  the  shellac  being  the  same,  as  between  the 
plaintiff  and  defendants,  and  as  between  the 
defendants  and  the  third  parties,  the  spirit  of 
the  Supreme  Court  of  Judicature  Acts  requires 
that  it  should  be  determined  onoe  for  alii 

The  following  order  was  made :  "It  lb 
ordered  that  Messieurs  Tbew  be  at  liberty  to 
appear  by  Counsel  and  defend  this  action,  as 
they  may  be  advised,  bo  (ax  aa  regards  the 
quality  of  the  sh^llao,  but  upon  no  other  ques- 
tion ;  and  that  they  be  bound  by  the  finding  of 
the  jury  upon  that  question.  And  it  is  further 
ordered  that  the  costs  to  be  ultimately  paid  to 
or  by  Messieurs  Thew,  and  the  costs  to  be 
ultimately  paid  to  or  by  Messieurs  Bea,  also 
the  costs  incurred  by  the  plaintiff  in  appearing 
on  tbie  motion,  be  reserved  for  the  opinion  of  a 
Judge  after  the  trial,  and  sulgeot  to  appeal  to 
this  Court.  And  it  is  further  ordered  that  the 
costs  oocanoned  by  the  motion  of  Messieurs 
Thew  to  set  amde  the  notice  be  defendants' 
in  any  event,  as  between  tliem  and  Messieurs 
Thew."* 


36      SUPRSME  OOUBT  OF  JUDICATURE  ACT,  1876. 

OEDEB  XVn. 
Bulb  2. 


{No  cause  of  action  shall,  unless  by  leave  of  the 
Court,  or  a  Judge,  be  joined  unth  an  action 
for  the  recovery  qf  land,  except  claims  in 
respect  of  mesne  profits  or  arrears  of  rent  in 
respect  qf  the  premises  claimed,  or  any  pari 
thereof,  and  damages  for  breach  of  any  contract 
under  which  the  same  or  any  part  thereof 
are  held) 


High  Court  of  Justice. — Chancery  Diyibion. 

(Before  Sir  Chablbs  Hall.) 
January  IIM,  1876. 

MANISTT  V.  KENEALT. 

MnZuhZt'  '^^  ^*^^^  ^^  brought  by  the  exirimg 
action  for  the  masters  of  the  bench  (some  of  whom  were  also 
MtoJchL^  treasurer  and  trustees)  of  the  Honourable 
^the^if^of  ^^^i®*y  of  Gbay's  Inn  against  Mr.  E.  V.  Kenealy, 
Court,  a  claim  who  was  formerly  a  barrister,  bencher,  and 
'defmdant  to  ^^^^^^^  ^^  ^be  Society,  to  obtain  possession  of  a 
exoeute  a  set  of  chambers  and  an  order  for  the  defendant 
^th4^r^^y  to  execute  a  conveyance  of  the  property  of  the 
tonetotruttoei.  society  to  new  trustees. 

Mulligan,  for  the  plaintifib,  moved,  exparte^ 
under  Order  XVII.,  Rule  2,  for  leave  to  join 
the  causes  of  action. 

Leave  was  granted.* 

•  24  W.  R,,  918. 


RBF0RT8  OFCA«SA, 
ChAKCBRI    DlVISlOK. 

(Before  Sir  QioBaa  JnaiL,  M.R,) 
Fttmary  ilh,  1876. 


COOK   Ik  BNCHUABCH. 

This  was   an   ece  parte  applioation  by   the  Ltavt  ghrn  lo 
pIointiSB,  trustees  ol  a  Toluntary   settlement,  ■^|J!^'*''"jj^ 
who  sought  to  recover  poaseBsion   of  a  houfie,  fwiwry «/ 
part    of  the   settled  property,  from   a  person  ^j^y/y„ 
claiming  onder  a  lease  made  lubsequently  to  iw'"*^'"" '» 
the  settlement,   the  validity  of   which  leiae  iitt  <Ufndaiiti 
they  disputed.  -ft^  ««iti^ 

^         t^  ...  .    '**  "«"  and      I 

Sttrling  applied  tor  leave  to  join  in  one  wnt^r^^ »/  lU      \ 
claims  for  (1)  recovery  of  the  poasession  of  land  ;  ral^  !^'         ' 

(2)  an  injunction  to  restrain  one  of  the  i&ien-forthtttpjiBini- 
danta  from  reoeiving  the  rents  of  the  ^^^'t^lip^  „/ the 

(3)  the  appointment  of  a  receiver ;  and  (4)  the  "*»"  «"'' 
delivery  up  and  oauoellatiou  of  a  deed  under  ta„f  /^^  . ' 
which  the  same  defendant  claimed  to  be  entitled  <?'  'j'°  '"> 
to  the  land  sought  to  be  recovered,  as  having  ii^aHrfniN- 
been  granted  on  an  immoral  ooosideration.         "d^^'^ff  " 

Jessbl,  M.B.,  gave  leave,  remarking  that  in  ">hieh  ih-iami 
8obBtanoethe8uitwaafortherecoveryoflaBdwithe/;J^"'4, 
which  it  was  proposed  to  join  an  action  for  de-™*'"^'"'** 
livery  up  of  a  deed  relating  to  the  land.  Another 
case  in  which  the  causes  of  action  would  be 
allowed  to  be  joined  was  the  case  of  claims  on 
a  single  instrument  for  the  reoovery  of  real  and 
personal  estate  comprised  in  that  instrument.* 

•  2  Ch.  D.,  Ill ;  4S  L.  J.  (Gh.),  Mi ;  24  W.  &,  193. 
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ChAKCERT  D1TI8ION. 

•  (Before  Sir  Gsomoi  JsanL,  H.B.) 

/mm  26M,  1876. 

ALLEN  r.  KSKNET. 

LMivegizento  Latcrance,  for  the  plaintiff  in  this  action, 
join  wUh  an    applied  f  OT  leave  to  join  in  the  writ,  with  a  daim 

actum  fir  the     -      ,,  -,,  .  «i       •■        1  • 

recovery  of  land  lOT  the  recoTerj  01  the  possesfiion  of  land,  a  claun 
Ip^Z^t^  for  the  appointment  of  a  receiver  of  the  rents 
of  a,  receiver  and  profit8  of  the  Same  land  He  submitted 
%x>jUMofthe'  ^^'  ^®  wonld  be  entitled  to  a  receiver  under 
$ame  land.       the  Supreme  Court  of  Judicature  Act,  1878, 

section  25,  subsection  (8). 

JsssEL,  M.B.,  gave  leave,  intimating,  at  the 

same  time,  that  he  did  not  know  that  it  was 

necessary.* 


Chancery  Division. 

(Before  Sir  Gbobgs  JseemL,  M.R.) 
July  10/A,  1876. 
KITCHINO  V,  KITCHINO. 


Leave  given  to  The  plaintiff  in  this  case  was  the  heir-at-law 
who  was  also  ^^^  ^^^  of  the  uext  of  Uu  of  a  person  who  had 
::::;{;X      ^led  mtestate. 

to  Join  with  an  The  defendant  was  the  administratrix,  and 
the*^^d^Ti!l*  ^^  ^  possession  of  the  real  estate  formerly 
iratrixforthe  belonging  to  the  intestate. 


•  24  W.  R  ,  846. 
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the  plaintifF',  now  asl 
under  Order  XYJI.,  Kule  2,  to  join  in  the  wiit  int—Mt,  a 
a  olaim  for  the  administration  of  the  intestate's  ^'7 "^7  ',*' 
personal  estate  with  an  action  for  the  recovery  afhu  pc-mnt 
of  the  intestate's  real  estate.     He  mentioned       *' 
WheUtone  v.  Dewit*  as  a  somewhat  similar  case 
under  a  will. 

Jessbl,  M.B.,  gave  leave  as  requested. t 


Chancery  Division. 

(B«(ora  Sir  Oioiwi  Jkmbl,  H.O.) 

July  6th,  lS7e. 

tawell  p.  the  slate  company. 

Whitehome  applied,  under  Order  XVII.,  A/arrc'«-ui 
Rule  2,  for  leave  to  join  in  one  writ  claims  for  ^'^, "  "-" 
admioietratioD  of  the  trusts  of  a  mortgage  deed  lAtreeor,,,, 
to  seonpe  dehentures  issued  by  a  oompany  and  liti^amZ 
for  foreolosuie  of  tlio  mortgage.  Ir^vr *' 

Jessbl,  M.B.,  said  that  an  action  for  fore-  ' 

oloenre  was  not  an  action  for  the  recovery  of 
land,  within  the  meaning  of  the  Eule,  and 
the  causes  of  action  might  therefore  be  joined 
without  leave.! 


•  Vol.  I.,  p.  92. 

t  24  W  E.,  901 ;  W.  N.,  1876,  p 

:  3  Ch.  D..  029 


22S;  11  N.  C,  153. 
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EULE   8. 


{Any  defendant  may  apply  to  the  Courts  or  a 
Judgejor  an  order  confining  the  action  to  euch 
of  the  causes  of  action  as  may  be  conveniently 
disposed  of  in  one  proceeding.) 


Chancery  Division. 

(Before  Sir  Jambs  Bacon,  V.C.) 

July  27th,  1876. 

HALL   r.  THE   OLD   TALAROOLOCH   LEAD   MINING 

COMPANY,  LIMITED. 

Motion  on  behalf  of  the  defendant  company 
and  the  liquidator. 

In  Deoember,  1874,  the  plaintiff  had  applied 
for,  and  been  allotted,  fifty  shares  in  the  above- 
named  oompany,  on  whioh  he  had  paid  £250. 

On  discovering  (as  alleged  in  his  statement 
of  claim,)  that  the  prospectus,  on  the  fisdth  of 
which  be  had  applied  for  these  shares,  contained 
misrepresentations,  he  repudiated  his  position 
as  shareholder,  and  applied  to  the  directors  to 
have  his  contract  rescinded,  his  name  removed 
&om  the  register,  and  for  the  repayment  of 
the  £250. 

On  the  25th  February,  1876  (two  months 
before  the  commencement  of  this  action),  a 
resolution  was  passed  for  a  voluntary  winding- 
up  of  the  company.  This  resolution  was  con- 
firmed on  the  15th  of  March,  1876,  and  a 
liquidator  was  appointed. 

On  the  3rd  of  May,  the  plaintiff,  in  ignorance 
of  these  resolutions,  commenced  this  action 
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agunst  the  oompanj  and  the  directors,  for 
iseoing  a  proepeotus  whioli  oontaiced  &audiilciit 
misrepreBentatioDS,  by  whioh  the  pkuitiff  wns 
indnoed  to  take  shares  in  the  oompaay,  and  he 
olaimed,  so  far  as  was  oonaiBtent  with  the 
rights  (if  any)  of  oreditora  of  the  company,  to 
he  relievej  from  all  further  liahility  in  leapect 
of  his  Bharee,  to  have  the  contract  reeoiDdeJ. 
and  the  money  repaid. 

The  liquidator  filed  an  affidavit  stating  that 
the  company  was  largely  inBolvent,  and  that 
there  was  no  prospeot  of  its  creditors  ever  bt'inj^ 
paid  in  fullj  and  he  now  moved  that  ull 
further  proceedings  as  against  the  oomp:iuy 
might  he  restrained,  and  that  the  plaiutilf 
might  he  ordered  to  pay  the  costs  of  the 
oompaay. 

Sir  H.  Jackson,  Q.O.,  and  Bmsell -Roberts, 
for  the  motion : — ^If  this  were  a  compulfiory 
winding-up,  no  action  could  have  heen  brouj^ht 
against  this  oompany,  ezoept  with  the  leave  of 
the  Court :  Companies  Act,  1862,  Section  87. 
Section  138  of  the  same  Act,  gives  the  Court 
precisely  the  same  power  in  a  voluntary 
winding-up  as  it  has  in  a  compulsoty  winding- 
up;  Buckley,  on  the  Companies  Acts^  2nd 
edit.,  p.  273.  The  relief  asked  is  subject  to  the 
rights  of  the  creditors.  (See  Oaketv.Turguatid.)' 
There  is  the  affidavit  of  the  liquidator  show-iug 
that  the  assets  of  the  oompany  are  insuffioieut  to 
pay  its  liabilitiee ;  it  is  entirely  hopeless,  there- 
fore, to  proceed  against  the  company,and  is  ooly 


■  L.  R.,  2  E.  fr  li.  Ap.,  32S. 
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putting  it  to  needless  oosts.  The  onlj  rights 
that  can  arise  are  those  of  the  creditors.  We 
ask,  therefore,  that  this  action  may  he  re- 
strained :  Companies  Act,  1862,  &  85.  Under 
Order  XYII.,  Bules  8  and  9,  the  action  can 
be  confined  to  an  action  against  the  direoton 
alone  and  the  claim  amended  bj  having  the  name 
of  the  company  struck  out,  and  so  spare  the 
assets  and  the  costs  of  hopeless  litigation. 

Kay,  Q.a,  and  JT.  P.  Beale,  for  the  plaintiff: 
— Eules  8  and  9  of  Order  XVII.,  have  nothing 
to  do  with  a  case  of  this  kind ;  thej  relate  only 
to  actions  that  under  the  old  practice  might 
have  been  demurred  to  for  multifariousness. 
That  the  plaintiff  has  a  remedy  against  the 
directors  as  weU  as  against  the  company,  not- 
withstanding winding-up,  is  plain  :  Henderson 
V.  Lacon*  The  defendants  admit  that  this 
action  is  properly  framed,  but  say  that  it  must 
be  restrained,  because,  in  the  opinion  of  some  one 
who  Hies  an  affidavit  in  support  of  the  motion, 
there  will  be  an  insufficiency  of  assets.  The 
question  of  a  sufficiency  of  assets  has  to  be 
tried;  until  this  has  been  done  the  action 
cannot  be  stayed  as  against  the  company. 

Sir  H.  Jackson,  Q,  C,  in  reply. 

Baoon,  V.C. — I  do  not  think  I  ought  to 
interfere  with  the  action  as  it  stands.  No 
relief  is  asked  against  the  company  beyond 
what  the  law  allows*  or  inconsistent  with  the 
winding-up  Acts.  This  is  not  an  action 
against  the  company  alone,  but  against  the 

♦  L.  B.,  6  Eq.,  249. 
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company  and  other  parties,  and  this  prevents 
me  from  dealing  with  it  as  I  otherwise  might. 
If  the  motion  had  been  ohjeoted  to  in  chambers 
by  the  official  liqoidator,  I  oould  not  hare 
dealt  with  the  matter  until  the  cause  came  on 
to  be  heard.  It  is  tme  that  the  liquidator 
might  have  a  right  t6  say,  "  I  told  you  at  the 
commencement  of  the  prooeedings  that  a  great 
amount  of  useless  ooBte  were  being  incurred," 
and  his  doing  so  might  have  an  important 
bearing  upon  the  question  of  the  oostB  of  the 
action.  I  do  not  think,  however,  that  I  should 
be  justified  in  acceding  to  this  application,  and 
I  see  DO  reason  why  this  action  should  not  be 
carried  on  in  the  way  in  which  it  has  been 
fi-amed.  The  motion  is  an  experiment,  and 
most  be  reiiised  with  costs.* 


ORDER  XIX. 

RtJLB  2. 
(The  Court,  in  adjuiting  the  coita  of  the  action, 

thaU  inquire,  at  the  inaianee  of  any  party, 

into  any  unnecessary  prolixity.) 
HioB  OouRTOF  JosncB. — Ohanceby  Division. 

(Before  Sir  B.  ILiLDii,  V.C.) 

Junt  20th,  1ST6. 

BULL  V.  THE   WEST  LONPOH   SCHOOL   DISTRin* 

BOARD. 

This  was  a  bill  filed  by  the  plaintifi^,  who  When  tm 
were  bmlders,  and  had  contracted  for  the  ereo-  Ji^^^iwrtAt^' 

•  *6L.  J.  CCh.),776;  34L.T.,901. 
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who  were  em-  tion  of  oertam  Bohool  buildings  at  Ashford, 
/rm,irtfr»m«^  Middlesex,  against  the  West  London  Sdiool 
defendants  for  Board,  C.  D.  Humo,  their  clerk,  John  Batetone 

the  purpoee  of  ^ 

discovery  only,  and  Josiah  Hunt,  surveyors  to  the  Board,  and 

^J^/**       H.  H.  Collins,  their  architect,  asking  for  a 

answers,  it      declaration  that  under  the  circumstances  stated 

they  were  en-  therein  the  contract  for  such  school  building, 

titled  to  only    which  had  been  entered    into    between  flie 

although  they '  plaintifiBs  and  the  school  board,  was  not  binding 

i^^fht^   upon  the  plaintiffs,  and  ought  to  be  set  aside, 

before  the       and  that  the  plaLntifiEs  were  entitled  to  receiTe 

^^^'         from  the  defendants,  in  lieu  of  the  contract 

price,  the  fair  value    of    the  materiab  and 

works  actually  supplied  and  executed  by  the 

plaiutifib. 

After  the  case  had  been  partly  argued,  a 
decree  was  taken  by  consent  for  the  appoint- 
ment of  an  arbitrator,  who  was  to  determine 
what  amount  of  labour  and  work  had  been  ex- 
pended upon  the  buildings  beyond  that  which 
was  comprised  within  the  terms  of  the  contraot 
The  following  question  was  then  raised.  The 
plaintiflb  had  made  defendants  to  the  bill  John 
Batstone  and  Josiah  Hunt,  surveyors,  who 
were  partners,  and  had  been  employed  by  the 
architect,  H.  Collins,  to  prepare  the  bill  of 
quantities  upon  which  the  tender  had  been 
made  for  the  building  by  the  plaintiflb.  No 
case  was  made  against  Batstone  and  Hunt,  and 
no  decree  was  asked  for  against  them;  they 
were  made  parties  only  for  the  purpose  of  dis- 
covery. It  was  now  tu^ed  on  their  behalf  that 
they  might  be  dismissed  from  the  suit  with 
costs,  and  it  was  urged  that  they  had  beeu 
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improperly  made  portieB,  since  all  the  relief 
eonglit  against  them  oould  hare  been  aa  well 
obtained  by  making  them  witnesses   in   the 


To  tbiH  it  was  objected  that  Batstone  and 
Hunt  being  partners,  and  being  sued  in  respect 
of  the  same  matter  of  busineBs,  affecting  them 
eqnally,  they  had  improperly  put  in  separate 
answers,  and  had  appeared  by  separate  solici- 
tors ;  and  that  they  were  entitled  to  only  one 
Bet  of  coete.  It  was  also  objected  that  they 
should  not  be  dismiBBed,  since  further  disooveiy 
would  be  required  of  them. 

Gtatae,  Q.C.,  Marten,  Q.C,and  Maidiotc,  tor 
the  plaintiffs, 

n.  F.Briiiom,  Q.C., Bay, Q.C., ojxd.  Cadman 
JoHCB,  for  the  School  Board. 

Cracknall,  for  the  defendant  Batstone,  con- 
tended that,  he  and  the  defendant  Hunt  were 
each  entitled  to  one  set  of  costs. 

Millar,  for  the  defendant  Hunt,  in  support 
of  the  same  view,  said  that  disoovery  was  aaked 
against  each  defendant  personally. 

Romer,  for  the  arohiteot. 

Malins,  T.C. — As  the  defendants  Batstone 
and  Hunt  were  a  firm  at  the  tune  they  were 
made  parties,  and  when  they  put  in  their 
answer,  they  were  not  justified  in  putting  in 
separate  answers,  and  appearing  by  different 
solicitors.  Such  a  proceeding  is  wholly  unjusti- 
fiable. They  can  therefore  only  have  one  set 
of  costs,  which  most  be  paid  by  ihe  plainti^ 
np  to  the  hearing.  My  impression  is  that  they 
were  not  necessary  parties  to  the  suit,  but  I 


^ 
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deoline  to  disiniss  them  at  this  stage  of  the 
proceedings.* 


BULE  3. 

{A  Counter-  Claim  shall  have  the  same  effect  as  a 
Statement  of  Claim  in  a  crose-action.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  K.  Malinb,  Y.C.) 
January  nth,  1S76. 

THB    CRBDIT    FONCIER    COMPANY    OF    ENGLAND 

V,  ADAIR. 

^d^e^t  Z  '^^^  ^^  *  motion  by  one  of  several  defend- 
treat  anatuwer  ants  that  an  answer  filed  since  the  beginning 
tLtm^to^'  of  November,  1875,  might  be  treated  as  a 
vuu/thensce»~  oounter-claim. 

a  eroBt'Oction,  North,  for  the  motion. — The  object  is  to 
prevent  the  necessity  for  commencing  a  cross- 
action.  If  the  motion  is  refused  that  oonrse 
will  be  taken. 

Olasse^  Q,C.j  Siggins,  Q.£7.,and  Latham^  for 
the  plaintiff  company. — The  order  should  be 
so  firamed  as  to  allow  of  the  bill  being  amended, 
and  also  of  an  application  to  the  Court  in  case 
of  any  difficulty  arising  out  of  the  order. 

Malins,  V.O. — I  do  not  see  any  objection 
to  making  the  order ;  but  there  will  be  liberty 
to  the  plaintiff  to  amend,  and  liberty  to  apply. 
The  costs  will  be  reserved,  and  the  order  may 
be  taken  in  that  form.f 

*  34  L.  T.,  674  ;  W.  N.,  1876,  p.  209. 
t  W.  N.,  1876,  p.  16. 


REPORTS   OF   I 


(Se(  Of  or  Counter- Cfaim.) 

Common  Pleas  Division. 

(Bcrure  Drett,  Abcqibald  and  Lridlet,  JJ.) 
Irbruarg  I7fA  a«J  ISIh,  1876. 

NEWELL    f.    THB  NATIONAL   PROVINCIAL    BANK, 

The  plaintiff  claimed  aa  administrator  of-*  pramiitory 
Frederick  Palmer  Martindale,  who  died  on  the  an  inintatt  in 
9th  of  Aueiist,  1875,  the  Bum  of  £80.  7*.  3rf.  ;*•  ''ffT',1 

,  .  ...  1    I.       1  1        .      *«'  not/alltnf 

gtanding  to  his  crediffm  the  defendant  bank.  rfue(ttffl/((w 
The  plaintiff,  who  was  a  creditor  of  the  deeeaaed,  ^'^  ^J'„^ 
took  out  letters  of  adminiBtration  to  him,  on  «'  "P  *y  '^"V 
the  20th  of  September,  1875,  and  demanded  ciaimojoiiwi 
payment  of  this  balance  on  the  27th,  '"hich  "^'^^/f^". 
was  refused.  The  defendants,  by  their  state-  iefmdant « 
meet  of  defence   and   counter-claim,   claimed  '*' '."'f'i"'* 

1      ■         ■  IT  I        ■      ■  PI.  in  AM  tlfttVIM. 

from  the  plaintiff  as  administrator  of  thedeceased 
the  amount  of  a  joint  and  several  promissory 
^ote,  made  by  the  deceased  and  others  on  April 
-•1, 1875,  for  £1,000,  payable  four  montlis  after 
date,  and  which  therefore  became  duo  on  the 
21th  of  August,  1875,  but  which  still  remained 
aopaid.  The  plaintiff  replied  to  the  counter- 
olaim  on  equitable  grounds  that  the  promissory 
not©  was  made  by  the  deceased  jointly  and 
severally  with  certain  other  persons  as  a  col- 
lateral Becurity  for  the  repayment  of  money 
lent  by  the  defendants  to  the  Equitable  Per- 
manent Land  Buililing  and  Investment  Society, 
and  did  not  become  due  till  after  the  death  of 
deceased,  and  that  on  November  2,  1875,  an 
order  was  made  in  the  Chancery  Division  to 
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take  an  acoount  of  the  debts  and  liabilities 
affecting  the  personal  estate  of  the  deoeased, 
and  before  action  notice  was  given  to  the  de- 
fendants that  their  clainiy  if  any,  would  be 
adjudicated  upon  in  due  course ;  and  that  under 
the  provisions  of  the  23rd  and  24th  Vict.,  c.  38, 
s.  14,  any  proceedings  at  law  in  respect  of  the 
said  promissory  note  might  and  would  have 
been  restrained  until  the  account  directed  by 
the  above  order  had  been  taken. 

To  this  reply  the  defendants  demurred,  on 
the  ground  that  the  plaintiff  did  not  show  that 
the  defendants  had  not  a  right  to  retain  in 
their  hands  the  balance  due  to  the  deceased, 
and  which  the  plaintiff  by  his  statement  of  chum 
sought  to  recover. 

Manuel  Jones^  for  the  defendants,  in  support 
of  the  demurrer,  argued  that  the  plaintiff  could 
not  be  in  a  better  position  them  the  deceased, 
who  would  have  been  liable  to  the  defendant's 
claim  as  a  set-off;  and  also  that  an  application 
should  first  have  been  made  to  restrain  the  defen- 
dants, and  that  the  Court  of  Chancery  might, 
in  its  discretion,  have  refused  to  restrain  th^n. 
He  also  compared  the  case  to  that  of  an  action 
by  an  assignee  in  bankruptcy,  in  which  case 
the  note  could  have  been  set-off.  Akagery, 
Currie.* 

Prideauxy  Q.C.  {Castle  with  him),  for  the 
plaintiff,  contended  that  there  was  no  mutuality 
in  the  debts  which  would  make  them  the  sub- 
ject of  set-off,  the  plaintiff's  claim  being  for  a 


•  12  M.  &  W.,  761. 
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debt  due  firom  tlie  defetidanta  to  the  intestate 
in  hifl  lifetime :  the  detendanta'  oounteiMdaiiQ  for 
a  deht  due  after  the  intestate's  death ;  oiting 
Sfea  T.  Watts,*  {in  which  it  was  held  that  the 
defendant  could  not  eet-off  a  debt  due  to  him 
from  the  intestate,  in  an  action  by  the  adminis- 
trator for  a  debt  due  after  the  death  of  the 
intestate) ;  Sdnton  v.  Robertson  ;f  Beckwitk 
V.  Bttilen ;  I  ieev.  Bulkn ;  S  Murdall  v.  Tkellv 
son,  I  He  also  a]^:aed  that  the  defendants 
ooold  not  set  up  the  note  as  a  ground  of 
counter  chtim;  debtors  to  the  estato  of  the 
deceased  must  pay  in  full,  aad  if  tbey  were 
also  creditors  must  be  satisfied  with  a  dividond. 
He  also  cited  Middleton  v.  Pollock.^ 

Matuel  Jones,  replied. 

Cur,  adc.  cuit. 

BsBTT,  J. — After  stating  the  facts  of  the 
case,  ae  admitted  on  the  demurrer,  proceeded : 
It  is  argued  for  the  plaintiff  that  he  is  entitled 
to  judgment  for  the  £80.  7s.  Zd.,  and  that  the 
defendimts  cannot  set  up  their  claim  in  respect 
of  the  promissory  note  for  £1,000.  We  must 
oonnder  this  matter,  first  as  a  Court  of  Law, 
and  next  as  a  Goort  of  Equity.  The  daim  is 
admittedly  good,  and  iheieioie  primS  facie  the 
plaintiff  is  entitled  to  payment.  Then,  oould 
this  set-off  be  maintained  at  Law  P  It  seems  to 
me  that  See»  t.  Watt»,**  is  a  distinct  authority 
to  abow  that  it  could  not  be  relied  on  as  a  aet- 
ofi^  beoMue  it  is  not  within  the  terms  of  the 

■  11  Ex.,  410. 
t  6  Tannt.,  41S. 
t  8£.  &B..6fl3. 
(  8  E.  &  fi.,  6»2«. 


I  e£.  &B..97d. 
n  L.  R.,  -iU  Eq.,  29. 
"  I1EI..410. 
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Statute  of  Set-off.  The  oounter-daim  is  for  a 
debt  due  after  the  death  of  the  intestate,  while 
the  claim  is  for  a  sum  due  before  his  death ; 
and  both  the  case  and  the  statute  itself  show 
that  the  defendants'  claim  could  not  be  pleaded 
as  a  set-off,  but  must  have  been  the  subject  of 
a  cross-action.  But  we  are  now  to  follow  the 
new  procedure,  and  this  is  to  be  treated,  not  as 
a  set-off,  but  as  a  counter-claim.  Now,  it 
seems  to  me  that  in  Equity  this  question  could 
not  have  arisen  in  its  present  form,  but  onlj  in 
an  administration  suit,  or  under  such  an  order  as 
is  set  out  in  the  reply.  The  defendants  then 
would  have  been  called  on  to  pay  the  debt  of 
£80.  7b.  M,  due  to  the  estate,  and  if  they  dis- 
puted it  the  Court  of  Chancery  would  have 
directed  the  administrator  to  bring  an  action 
at  Law,  and  judgment  would  have  been  re- 
covered, and  the  amount  would  have  been 
assets  in  his  hands. 

Tf  the  defendants  had  not  disputed  their  lia- 
bility, they  would  have  admitted  that  they 
were  debtors  to  the  estate  to  the  amount  of 
£80.  78.  3ef.,  but  they  would  have  daimed  as 
creditors  against  the  estate  in  respect  of  the 
£1,000  promissory  note.  The  first  question 
raised  would  have  been  whether  this  oould  be 
relied  on  as  a  set-off  under  the  statute,  in  which 
case  the  difference  between  the  cross-claims  only 
would  have  had  to  be  paid.  The  Court,  however, 
would  have  been  bound  to  hold  that  it  oould 
not  have  been  set  off,  and  would  have  insisted  on 
payment  of  the  plaintiff's  claim.  Then  when 
the  other  assets  were  collected  the  defendants 
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voald  have  oome  in,  and  proved,  as  orediton, 
for  Boch  a  dividend  as  they  oould  get  with  the 
other  creditors.  That  being  what  would  have 
taken  place  in  the  Court  of  Ghanoeiy,  what  are 
we  to  do  now  ?  Prooese  has  been  taken  in  the 
only  Division  whioh  has  the  proper  maohinery 
for  the  distiihution  of  an  estate.  It  is  obvious 
that  the  demnrrer  to  the  repUoation  oannot  be 
supported.  The  claim  is  dne,  the  oross-claim 
is  due,  and  the  reply  is  good;  and  we  must, 
therefore,  judge  according  to  the  principles  of 
Equity.  The  plaintiff  must  have  judgment 
and  execution  for  his  debt,  with  the  coats  of  the 
action  and  of  the  demurrer.  The  defendants 
are  in  one  sense  entitled,  but  we  cannot  give 
judgment  for  them  because  it  would  interfere 
with  the  distribution  of  the  aeaeto  under  the 
order.  The  defendants  will  be  at  liberty  to 
prove  for  the  £1,000  against  the  estate  and 
t»  receive  a  dividend  rateably  with  other 
creditors. 

Archibald,  J. — I  am  of  the  same  opinion. 
This  question  could  not  have  arisen  in  the  same 
form  nnder  the  old  procedure,  but  we  must  now 
follow  the  practioe  in  Squity  as  far  as  possible. 
Now  the  statement  of  claim  alleges  a  claim  for 
a  debt  due  to  the  esbate  of  the  intestate  as  the 
balance  of  a  banking  account.  The  defence 
and  counter-claim  set  up  what  is  relied  on  as 
a  set-off.  I  am  clear,  however,  th&t  it  iB  not  a 
matter  of  set-o3'  within  the  statute,  as  is  shown 
by  £eea  v.  WaiU.  But  it  is  also  relied  on  as 
a  groond  of  counter-claim.  To  that  the  plain- 
tiff replies  tJiat  an  order  has  been  made  in 
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Chancery,  and  he  invokes  the  aid  of  this  Gomi 
to  carry  out  what  ^ould  have  fonnOTly  been 
effected,  an  injunction  to  restrain   i^e  action 
and  prevent  the  defendant  from  having  judg- 
ment for  the  balance  of  the  note  above  the 
plaintiff's  claim.     The  reply  sets  out  an  order 
under  the  23  &  24  Yict.  c.  38,  for  an  aooount 
of  the  debts  and  liabilities  of  the  intestate's 
estate,    and    relies    upon   section    14,   whicb 
provides  that^  when  an  order  has  been  made 
under  13  &  14  Vict.  c.  35,  s.  19,  the  Court  or 
a  Judge  of  the  Court  of  Chancery  may  res- 
train,  on  the  application  of  the  executor  or 
adminstrator,  any  proceedings  at  Law  against 
such  executor  or  administrator,  by  any  person 
claiming  anything   from  them  for  a  debt  or 
liability  due  from  the  estate  of  the  deceased. 
If  this  counter-claim  had  been  an  independent 
action  it  would  have  been  restrained  by  the 
Court  of  Chancery,  and  we  are  asked  to  give 
the  same  effect  to  the  reply  as  would  have  been 
given  to  its  matter  in  an  independent  action, 
and  I  think  we  are  bound  to  do  so.     This  note 
cannot  therefore  be  relied  on  as  either  a  set-off 
or  a  counter-claim,  and  we  must  restrain  farther 
proceedings  on  it.     The  plaintiff  will  therefoie 
be  entitled  to  the  full  amount  of  his  claim,  and 
further  proceedings  on  the  counter-claim  mQ 
be  restrained,  and  the  defendants  will  be  at 
Uberty  to  prove  for  their  dividend. 

LiNDLEY,  J. — I  am  of  the  same  opinion.  I 
will  only  add  that  since  the  case  was  argued,  I 
have  looked  to  see  if  there  is  anything  in  the 
rule  in  Rees  v.  Watts  which  does  not  apply  in 
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Equity ;  but  I  oan  find  nothing  of  the  sort,  I 
have  put  down  in  writing  as  follows  the  form  of 
the  order  we  must  make  :  "  Overrule  demurrer ; 
and,  the  parties  admitting  there  are  no  facts  in 
dispute,  let  plaintiff  be  at  liberty  to  sign 
judgment  for  £80.  Ts.  Sd.,  and  oosts  of  action 
and  demurrer,  such  costs  to  be  taxed.  Stay 
all  further  proceedings  by  the  defendants  iu 
this  action,  with  liberty  to  them  to  prove  against 
the  estate  of  the  deceased  tor  the  principal  and 
interest  due  on  the  promissory  note."  * 


Oxford  Circuit,  Stafford. 

Nisi  Friub  Court, 

(Before  Amfblbtt,  B.,  and  a  CommoD  Jnrjr.)  j 

MareA  t6M,  1876. 

U0LHE3   P.    ANDERSON. 

J.  0.  Qriffita,  Q.C.,  and  Boaanqaet,  were  for  -<  fun'ifr- 
the  plaintifif;  Pmell,  Q.C.,  and  Solroyd,  hi'i^"^"^. 
the  defendant,  formanrt  vfan 

This  was  an  action  of  ejectment,  and  it  was  pront  a  hot  of 
interesting  as  being  the  first  instance  on  this  1^^™"" 
Circuit    in   which    the    defendant  has    taken  'Kiion  of  gtct- 
advantage  of  the  Supreme  Court  of  Judicature 
Acts  to  set  up  a  counter-claim  for  specific  per- 
formance by  way  of  defence  to  the  action.  The 
specific  performance  in   the  preeent  cose  was 
that  of  an  agreement  to  grant  a  lease  of  the 

•  1  C.  P.  D.,  49S ;  46  L.  J.  (C.  P.),  286 ;  ML.  T.,  633 ; 
WW.  B.,  468. 
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premifles  in  questioiiy  and  after  part  of  the 
plaintifiTs  case  had  been  heard,  an  arrangement 
was  oome  to  by  which  a  lease  of  the  premises 
was  granted  to  the  defendant  on  certain  tenos, 
and  a  juror  was  withdrawn. 

Amphlbit,  B. — This  is  an  illustration  of  the 
beneficial  results  of  the  new  Acts.  Previously 
the  expensive  Common  Law  action  of  ejectment 
would  have  been  followed  by  a  Ghanoery  suit 
at,  perhaps,  greater  expense,  and  with  the 
attendant  delay.  By  the  operation  of  the 
Supreme  Court  of  Judicature  Acts  these  results 
are  now  obviated.* 


BULE  4. 


In  an  action 
against  a 
Company  for 
ia»uinff  a 
fraudulent 
protpeetutf  it 


{Every  pleading  shall  contain^  as  concisely  as  may 
be,  a  statement  of  the  material  facts  on  which 
the  party  pleading  relies^  but  not  the  evidence 
by  which  they  are  to  be  proved.) 

High  Court  of  Justice. — Chakcert  Division. 

(Before  Sir  Gborob  Jbsixl,  M.R.) 
February  llth^  1876. 

HERRING  r.  BISCHOFFSHEIM. 

This  was  a  motion  on  behalf  of  the  de- 
fendants that  certain  parts  of  the  statement 
of  claim  might  be  struck  out  under  Order 
XXYII.,  Eule  1. 

*  Times,  Saturday,  Mardi  18th,  1876. 

See,  also,  the  cases  of  Shbppabd  9.  Bbakb,  and  WAXVBBr. 
TwDiiM o,  reported  under  section  24,  sub-sectioD  (3),  Vol  H^ 
pp.  68,  69. 
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The  plaintiffs  vere  the  pnrohassra  of  certain 
bonds  caWoi  "  The  Leased  Linee  Rental  Trust 
Bonds,"  and  the  action  was  brought  by  them 
against  the  financial  agent  of  the  Atlantic  and 
Great  Weetem  Eailroad  Company,  the  oompany 
itedf,  and  the  Imperial  Bank. 

The  statement  of  olaim  set  out  at  some  length 
the  history  of  the  eoheme,  whioh,  as  the  plaintiffs 
all^;ed,  led  to  the  issuing  on  behalf  of  the 
defendant  otnupany,  by  their  agent,  of  a  pro- 
posed loan,  to  be  secured  by  "The  Leased 
Lines  Rental  Trust  Bonds."  It  then  set  out 
the  prospectus  in  lull,  and  stated  seven  particu- 
lars in  whioh  the  prospectus  was  alleged  to  be 
iraudulent  to  the  knowledge  of  the  agent  and 
the  defendant  company.  It  then  detailed 
the  efforts  made  by  the  agent  to  float  the 
loan,  and  the  allotment  of  certain  bonds  to 
the  plaintiff;  but  the  plainti^  afterwards 
discovered  that  the  bonds  were  never  allotted 
to  bond  Jide  applicants,  and  that  they  were 
now  of  only  a  nominal  value.  The  plaintiffs 
claimed :  (1 )  A  declaration  that  the  plaintiffs 
wwe  induced  by  the  fraud  and  misrepre- 
sentation of  the  defendants  to  apply  for  and 
purdiase  the  bonds,  and  that  the  defendants 
were  liable  to  ind^nnify  them.  (2.)  That 
the  defendants  might  be  ordered  to  pay  to  the 
plaintiffi  the  respeodve  amounts  paid  by  them 
for  the  bonds  with  interest.  (3.)  Consequential 
relief 

Dacty,  Q.C.,  Kektttich,  and  Hornetl,  for  the 
motion,  on  behalf  of  the  defendant«. 

Chittp,  Q.C.,  and  J).  Jones,  for  the  plaintiffs. 


: out  In 
tlu  SUttmtvl 
of  Claim  tht 
motmu  vMch 
ltd  to  Ikt 


tie  tcAemt  of' 
wkiek  it  it  a 
pari.     II  u 
HffieUnt  la 
ttati  gtneraUu 
that  tkiprot- 
ptttui  mat,  lo 
th4  ktwwitdg! 
^flk,iefi». 
daalM,  fraadu- 
Unt,  teilKaul 
tpteifying  th, 
paniiuiara. 
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Jessel,  M.R. — ^By  Order  XIX.,  Rule  4, 
every  pleading  shall  oontaiiiy  as  ooncisely  as  may 
be,  a  statement  of  the  material  facts  on  which 
the  party  pleading  relies,  but  not  the  evidence 
by  which  they  are  proved.  It  is  unnecessary 
for  the  statement  of  claim  to  state  the  motives 
which  led  to  the  issuing  of  the  prospectus,  or 
the  scheme  of  which  it  is  a  part.  It  is  sufficient 
to  state  generally  that  the  prospectus  was,  to 
the  knowledge  of  the  defendants,  fraudulent, 
without  specifying  the  particulars.  In  the 
present  case,  as  the  practice  is  new,  the  only 
order  will  be,  that  the  plaintiflb  have  liberty 
to  amend.* 


Common   Pleas    Division. 


(Before  Bbstt  and  Gbotb,  J  J.) 
June  19M,  1S76. 

BRE8LAUER  r.  BARWICK. 

Whenever  the      T^jg  ^^g  3^  demurrer  to  a  replication. 

P'eaatngt  show       -_         -i    .      .  .  . 

that  there  is  a  The  plaintiff  in  his  statement  of  claim  alleged 
faTo/ ^ ''^  ^"^^^  the  defendant,  chartered  to  the  plaintiff 
instrument  in  his  steamer  "The  German  Emperor,"  by  a 
VhtcA^th!!  charter-party,  dated  February  27, 1875,  which 
T^^^ddr  <5ontained  a  clause,  that  if  either  party  failed  to 
theinsertion'ofV^^^T^'^  bis  part  of  the  agreement  he  should 

^ihWd'Zr/ "*  I^y  *^®  ^*^®^  ^''^^  ^  ascertained  damages 
instead  of  that  yn&iLOxAi  proof  of  aotual  damage;  that  the 
Sf^^^^^i;'*-^  defendant  failed  to  perform  his  part  of  the 
party  on  which  afiTeemeut,    wherefore   the     plaintiff  daimed 

the  plaintiff  is  JL^^  '  ^ 

•uingj,  a  A'/OU. 

•  W.  N.,  1876,p.77. 


KEFORTS   OF   CASE?,  57 

The  defendant  pleaded  that  no  Huoh  oharter-  f^^  Lnn 
party  was  ever  entered  into  by  the  plaintiff  or  trtat  t/u  ".'- 
the  defendant,  but  that  the  anpposed  charter-  ""^^ ", 
party  relied  on  in  the  statement  of  olaim  was  though  neii/i, 
between  Messrs.  Baraett  Brothers,  and  a  Com-  jj,  amfd'J' 
pany  called  the  Thareis  Sulphur  and  CopperCom-  (o  Af" » " 
pany;  that  BamettBrothers  were  not  authorised  '*"•""■ 
to  aot  as  agents  for  the  defendant,  or,  if  at  all, 
only  as  agents  to  make  a  charter-party  in  the 
usual  form  with  the  plaintiff,  and  not  with  the 
TharsiB  Sulphur  and  Copper  Company,     That 
the  charter-party  sued  on  contained  diverfl  un- 
usual and  improper  clauses,  amongst  others  the 
one  fixing  the  damages  at  ;C75U,  under  which 
the  plaintiff  claimed. 

The  plaintiff  joined  issue,  and  also  replied  that 
Bamett  Brothers  were  the  duly  authorized 
agents  of  the  defendant,  and  that  throu^ 
them  the  defendant  agreed  to  charter  "  The 
German  EmperOT  "  to  the  plaintiff  on  the  terms 
and  conditions  set  out  in  the  charter-party 
'  mentioned  in  the  statement  of  claim,  which  was 
drawn  up  for  that  purpose.  But,  in  drawing  it 
up,  one  of  the  printed  forms  belonging  to  the 
TharsiB  Sulphur  and  CopperCompany  (Limited), 
in  which  their  name  was  printed  as  charterer, 
was  through  the  inadvertence  of  the  plaintiff 
and  defendant  made  use  of,  and  by  the  mistake 
and  oversight  of  the  plaintiff  and  the  defendant 
the  name  so  printed  as  charterer  was  omitted  to 
be  struck  out,  and  remained  in  the  charter-party 
as,  and  instead  of,  the  plaintiff's  name.  The 
plaintiff  was  not  agent  for  the  Thai-ais  Sulphur 
and  Copper  Company  in  effecting  the  charter^ 
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party.  The  oompanj  was  not  intended  to  be,  and 
was  not  the  charterer,  or  in  any  way  oonoerned 
in  the  business,  and  their  name  appeared  only  in 
oonsequence  of  the  mistake,  and  as  representing 
the  plaintiff's  name. 

The  charter-party,  as  drawn  up,  was  signed  by 
the  plaintiff  in  his  own  name  as  charterer,  and 
by  the  defendants  (through  their  agents)  as 
owners  of  ''The  German  Emperor;"  and  it 
was  intended  by  and  agreed  between  the  plain- 
tiff and  defendant,  that  the  plaintiff  should  be 
liable  on  and  entitled  to  the  benefit  of  the 
charty-party  drawn  up  as  aforesaid. 

To  this  paragraph  of  the  reply  the  defendant 
demtured. 

Braff,  for  the  defendant,  urged  that  the 
reply  introduced  a  variance  into  the  pleadings ; 
for  the  statement  of  claim  declared  on  a  charter- 
party  made  between  the  plaintiff  and  defendant, 
while  the  reply  admitted  that  the  charter-party 
was  made  between  the  Tharsis  Company  and 
plaintiff.  The  facts  stated  in  the  reply  may 
entitle  the  plaintiff  to  have  the  deed  reformed, 
but  he  never  asks  to  have  the  deed  reformed 
either  in  his  statement  of  daim,  or  in  his  reply, 
nor  will  he  now  consent  to  its  being  reformed. 
[Brbtt,  J, — Did  we  not  decide  in  a  recent  case 
that  where  the  facts  stated  in  the  pleadings 
show  that  a  deed  ought  to  be  rectified,  the 
Court  wiU  treat  it  as  rectified  P]  Yes,  in  Mostt/n, 
Baronet  v.  The  West  Mostyn  Coal  and  Iron 
Company,  Limited  "^  but  there  the  defendant  in 
his  counter-claim  asked  to  have  the  deed  re- 

•  Reported,  Vol.  II.,  p.  43. 
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formed.  Order  XIX,  Bale  2,  requires  that  Uie 
plaintiff  in  tiia  statement  of  claim  shall  state 
the  remedy  to  whieh  he  claims  to  be  entitled. 
If  the  plaintiff  bo  allowed  to  reoorer  on  the 
charter-party  unreformed,  the  Tharais  Com- 
pany might  afterwards  adopt  the  plaintiff  a» 
their  a^nt,  ratify  his  contraot,  and  sue  the 
defendant  over  agun,  and  the  defendant  wonld 
have  no  answer  to  such  an  action,  as  he  ooold 
not  give  parol  eridenoe  to  oontradiot  the  written 
document. 

Fivnch,  for  the  plaintiff. — There  is  no  need 
to  reform  this  charter-party.  The  plaintiff 
relies  upon  no  equitable  defence,  hut  upon  his 
Common  Law  rights  as  they  ezisted  before  the 
Supreme  Court  of  Judicature  Acts.  It  is  ad- 
mitted on  the  pleadings,  for  the  purposes  of  this 
demurrer,  that  the  Tharsis  Company  bad 
nothing  to  do  with  this  contract ;  but  that  the 
words  "  The  Tharsis  Sulphur  and  Copper 
Company  (Limited) "  were  treated  by  both 
plaintiff  and  defendant  as  representing  the 
plaintiff's  name  in  the  body  of  the  charter. 
Such  a  mistake  in  the  body  of  the  instrument 
would  not  affect  the  contract,  as  plaintiff's  sig- 
nature appears  at  the  end  unquaMed.  At 
Common  Lav  as  well  as  in  Ijquity  the  parties 
to  a  contract  are  those  who  entered  into  it,  and 
who  intended  to  he  hound  to  it.  Hence  the 
statement  of  claim  is  in  substaaoe  correct  in 
stating  that  the  agreement  was  made  between 
the  plaintiff  and  defendant.  There  is,  there- 
fore, no  Tarianoe,  as  the  reply  does  not  expl^n 
away   the   apparent   discrepancy  between  the 
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agreement  alleged,  and  the  form  of  the  docn- 
ment  which  is  the  proper  evidence  of  that 
agreement. 

Braff^  in  reply. 

Brett,  J. — ^No  doubt  the  facts  set  out  in  this 
reply  ought  to  have  appeared  in  the  statement 
of  claim  in  the  first  instance,  for  they  are 
material  facts  upon  which  the  plaintiff  relies. 
FindiDg  that  they  were  not  so  set  out,  the  de- 
fendant should  haye  simply  joined  issue;  he 
would  thus  have  thrown  upon  the  plaintiff  the 
danger  of  his  fictitious  pleading.  The  plaintiff 
must  either  have  relied  upon  his  Common  Law 
rights,  as  stated  by  Mr.  French  to<-day,  or  he 
must  have  amended  his  pleading.  But  instead 
of  simply  traversing  the  statement  of  claim, 
the  defendant  is  as  disingenuous  as  the  plaintiff. 
He  sets  out  what  on  this  demurrer  we  must 
take  to  be  an  erroneous  statement  of  facts,  as  a 
colourable  and  simulated  defence.  This  drives 
the  plaintiff  to  the  reply  before  us,  wherein  at 
last  the  true  facts  are  clearly  stated.  Now,  a 
second  pleading  must  add  some  fact  to  those  con- 
tained in  the  first,  in  support  of  the  first  pleading, 
and  not  in  contradiction  of  it.  This  is  just  what 
this  reply  does  ;  for  it  shows  that  the  agreement 
was  really  that  declared  on,  but  by  mutual  mis- 
take of  the  parties  it  was  erroneouslyreduced  into 
writing.  And  we  decided  some  time  ago*  that 
in  such  a  case  there  is  no  need  to  go  through 
the  manual  labour  of  drawing  the  pen  through 
the  words  erroneously  inserted  ;  the  Court  will 

*  In  Mostyn,  Baronet,  v.   The  Wut  Motiyn  Coal  and  Iron 
Company  Zimitod,  ubi  tupra. 
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ooDBider  that  as  done,  as  bood  as  it  is  proved  to 
us  that  it  ought  to  be  done.  It  is  true  that  the 
Court  of  Chanoery  requires  a  partiouhn  kind 
of  evidenoe  to  support  such  an  amendment ;  hut 
the  Jfiai  Print  Court  in  which  the  issues  of  faet 
will  be  tried  will  be  practically  a  Court  of  Equity, 
and  the  Judge  will  see  that  evidenoe  sufEioientlj 
stringent  is  adduced.  Ab  to  whether  the  action 
oould  have  proceeded  at  Common  Law  before  the 
Supreme  Court  of  iTudioature  Aots  without 
some  equitable  replication  I  desire  to  give  no 
opinion ;  but  it  is  quite  clear  that  the  Tharsis 
Company  could  never  bring  an  action  on  this 
charter-party,  if  Uie  facts  stated  in  the  reply 
be  true.  Our  judgment  must  be  for  the 
plaintiK 

Q-BovE,  J.,  oonourred. 

Demurrer  overruled,  with  ooBts.* 


{Dales,  mma  .and  numbers  shall  be  expressed  xn 

Figures  and  not  in  Wards.) 

Chamoery  Division. 

(Before  Sir  C.  Hilj.,  V.C.) 
May  2iiH,  1S7S. 

In  Re  ISABELLA  watts'  will,  ' 

AND 
In    lie  THE   TRUSTEE    RELIEF   ACT. 

The  tmetees  in  this  matter  being  desirons  of  In  ih  ^fidavit 
paying  monej  into  Court  under   the  Trustee liJ^Aaf mw 


•  24  Vf.  R.,  9 
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^%!!^f^  quired)  the  Bum  of  money  which  they  proposed 
Relief  Act,  to  pay  in.  Thifl  Bum  was  expressed  in  figures, 
theiumof      not  ^  ^ords.*    The  Eeoord  and  Writ  Gerk 

numey  mutt  he 

expressed,  not  refused  to  file  the  affidavit  upon  the  groimd  that 
*if/!!^,  ^  *^®  Paymaster-General  would  not  act  upon  it  in 
that  form,  as  it  should  be  expressed  in  words. 

Ghrosvenor  Woods  now  applied  for  the  di- 
rection of  the  Court.  There  is  no  authority 
on  the  point.  By  Bule  15  of  the  Chanoeiy 
Funds  Consolidated  Eules,  1874,  "  sums  oooiii^ 
ring  in  the  body  of  every  order  which  is  to  be 
acted  on  by  the  Chancery  Paymaster  shall  be 
expressed  in  words.'*  There  is  no  mention  of 
affidavits.  Eule  34  is  also  silent  upon  the 
point.  So  also  are  the  forms  given  by  Mr. 
Daniel  in  his  3rd  volume. 

Hall,  V.C,  after  consulting  with  the 
Begistrar,  said  : — The  practice  is  as  stated  by 
the  Record  and  Writ  Clerk.  The  smn  of 
money  must  be  expressed  in  words.f 


{Signature  of  Counsel  shall  not  be  necessary,) 
Chancery  Division. 

(Before  Sir  B.  Maliks,  V.C.) 
January  I6th,  1876. 

DUCKITT  V.  JONES. 

Jt  is  most  de-       On  the  18th  of  December,  1875,  an  order 
sirabu  that  all  ^^  jxiaAb  at  chambcTs  for  the  administration 

statements  of 

Claim  should    of  the  personal  eBtate  of  a  testator  on  a  snm- 

be  signed  by       — ■ 

*  See  the  Consolidated  Order  of  the  Court  of  Ghancery, 
Order  IX.,  Bule  8. 
t  24  W.  R.,  701. 
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mouB  taken  out  under  the  old  praotioe  in  June,  ^^t"™^'  "*"- 
lO'O.-  OrdirXlX.. 

It  having  then  appeared  that  the  peraonal  ^f.  *■  y" 
estate  would  he  insuffioient  for  payment  of 
debts,  an  action  was  oommeDoed  under  the  new 
piactice  to  administer  the  real  estate,  and  a 
rtotenient  of  claim  was  delireied  in  pursniinoe  of 
the  pro'visions  of  the  Bupreme  Court  of  Judi- 
ootore  Acts,  which  set  out  tiie  order  for  admin- 
istration of  the  personal  estate.  The  action 
was  a  "  short  cause."  The  statement  of  olaini 
was  not  Bignod  by  counsel. 
J.  E.  Home  for^laintiff. 
Wellington  Cooper  for  the  defendant. 
Malins,  Y.-O.,  expressed  his  opinion  that 
notwithstanding  Order  XIX.,  Bule  4,  it  would 
be  well  if  all  statements  of  claim  were  signed 
by  Counsel.  It  was  not  in  his  power  to 
refiise  to  receive  a  statement  of  claim,  which 
was  not  signed  by  Counsel,  but  he  thought  that 
for  the  protection  of  the  Court  and  of  the  public 
it  was  most  demrable  that  the  signature  of 
Goansel  should  be  attached  to  these  statements 
of  claim.  The  signature  of  Counsel  was  a 
goarantee  that  no  improper  allegations  would 
be  made  in  suoh  documents.* 


•  33  L.  T.,  77T ;  W.  N.,  1878,  p.  17. 
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Chancery  Division. 

(Before  Sir  R.  Malins,  V.C.) 
March  ZOth,  1876. 

BERNARD   V.    HARDWICK. 

®-  ^*  This  was  a  motion  for  the  payment  of  money 

into  Court,  imder  Order  XL,,  Eule  11.  A 
statement  of  claim  had  been  delivered  without 
the  signature  of  Counsel.  It  had  been  so  signed, 
but  the  name  had  been  struck  out  by  the 
solicitor. 

J.  PearsoHy  Q.C.,  and  Otten,  in  support  of 
the  motion. 

Malins,  V.C. — I  wish  it  to  be  understood  by 
solicitors  that  I  consider  the  signature  of 
Counsel  to  all  statements  of  claim  to  be  moet 
desirable.  It  is  true  that  Order  XIX.,  Rule  4, 
prescribes  that  the  signature  of  Counsel  shall 
not  be  necessary,  but  that  does  not  mean  that 
the  signature  of  Counsel  is  improper  and 
ought  to  be  struck  out  I  think,  on  the  con- 
trary, that,  whenever  a  statement  of  daiin  is 
drawn  and  signed  by  Counsel,  the  name 
should  invariably  appear,  as  it  is  a  gaaran- 
tee  to  the  Court  that  nothing  of  an  objection- 
able character  is  contained  in  the  daim.* 


•  W.  N.,  1876,  p.  IW. 
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BULE  6. 

{If  no  Appearance  has  been  entered  far  any 
party f  then  every  Pleading  or  other  Document 
requiring  to  be  delivered  to  a  party ^  or  between 
partieSy  shall  be  delivered  by  being  filed  tcith  the 
proper  Officer.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Gbablbs  Haix,  Y.G.) 
Mareh  I6th,  1876. 

1.     COOK    r.    DET. 

As  to  the  preTious  proceedings  in  this  case,  a  notice  of 
see  Vol.  n.,  p.  211.  r«->»  a 

The  defendant,  upon  whom  the  Vice-Chan-  document 
cellor  had  directed  substituted  service  to  he^^^^^/y 
made,  did  not  appear  within  the  eight  days,  delivered,  in 
The  plaintiff  delivered  his  statement  of  claim  as  wm-appear- 
to  this  defendant  by  filing  it.under  Order  XIX.,  %^jij,^^ 
Rule  6,  but  the  defendant  did  not  deliver  his//tfi^  it  with 
defence,  and  was  in  default  of  pleading.    There  ^^^^der 
were  two  other  defendants  to  the  action  who  had  Or^^  xix., 
appeared,  and  the  plaintiff  desired  to  set  down  ^  the' Court  of 
the  action  on  motion  for  judgment,  under  ^pp^- 
Order  XXIX.,  Bules  10  and  11,  against  all 
three  defendants,  as  against  the  absent  defend- 
ant in  default  of  pleading,  and  as  against  the 
other  two  by  their  consent. 

JT.  M.  B.  PopCf  for  the  plaintiff,  now  applied 

for  the  direction  of  the  Court  as  to  the  maimer 

ia    which  service   of  the  motion   was  to  be 

effected  on  the  absconding  defendant.    Under 

5 
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Order  LTII.,  Eule  3,  with  oertain  exoeptions, 
no  motion  wae  to  be  made  without  preyious 
notice  to  the  parties  affected.  The  notice  by 
advertisement  was  an  expensiye  procefls,  and 
perhaps  it  would  be  sufficient  to  file  the  notice 
with  the  proper  officer  as  a  "  document "  under 
Order  XIX.,  Bule  6.  He  cited  Sheppard  v. 
Beane,* 

ELkLL,y  .C. — ^I  cannot  dispense  with  notice  to 
this  defendant,  and  I  will  give  you  an  order  to 
effect  service  of  your  notice  of  motion  in  the 
same  manner  as  you  effected  service  of  the  writ, 
and,  to  save  expense,  the  advertisement  may  be 
in  a  concise  form.  In  future  cases  it  may  be 
possible  so  to  firame  the  original  notice  by 
advertisement  as  to  extend  to  and  include  the 
second  notice  that  judgment  would  be  moved 
at  a  certain  time  and  place.  But  this  is  merely 
a  suggestion.  I  do  not  think  that  the  6th 
Bule  of  Order  XIX.  includes  a  notice  of  motion. 
In  Sheppard  v.  Beane  my  attention  was  not 
called  to  Order  LUI.,  Eule  3.t 


Cbancert  Division. 

(Before  Sir  Gbobob  Jebsbl,  M.R.) 
May  20th,  1876. 

2.   DTMOND  f>.  CROFT. 


See  marginal       This  was  an  action  for  foreclosure  of  a  mort- 
fiote  to  Cook  V.  rphe  writ  was  issued  on  the  2nd  of 

•  Beported,  Vol.  11.,  p.  58. 
t  W.N.,  1876,  p.  122. 
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Maroh,  1876,  and  was  duly  served.  The 
defendant  did  not  appear ;  and  an  affidavit  of 
servioe,  in  aoooidanee  with  Order  XIII.,  Hole 
9,  was  filed  on  the  22nd  of  April,  1876.  On 
the  12th  of  May,  1876,  notice  of  motion  for  the 
16th  of  May,  1876,  that  judgment  might  be 
entered  for  the  plaintiff  in  terms  of  the  state- 
ment of  olaim,  was  filed  under  Order  XIX«; 
Bule6. 

The  action  was  now  brought  on,  as  a  short 
cause,  on  motion  for  judgment. 

Cozens  Hardy^  for  the  plaintiff,  submitted 
that  the  notice  of  motion  for  judgment  was  a 
document  within  the  terms  of  Order  XIX., 
Bule  6,  which  was  therefore  delivered  to  the 
defendant  by  being  filed  under  that  Order.  If 
that  was  so,  the  plaintiff  had  satisfied  Order 
LIU.;  Bule  6y  under  which  this  motion  could 
not  be  made  without  previous  notice  to  the 
defendant  Order  LIU.,  Bule  6,  by  requiring 
notice  of  motion  to  be  given  to  the  parties, 
renders  such  notice  a  '* document"  requiring 
to  be  delivered  within  Order  XIX.,  Bule  6. 
In  Cook  V.  Dey*  Yice-GhanceUor  Hall  had 
considered  that  Order  LIU.,  Bule  3,  was  not 
satisfied  by  the  notice  of  motion  being  filed,  as 
it  was  not  a  '^  document ''  within  the  meaning 
of  Order  XIX.,  Bule  6. 

Jbssbl,  M.B. — I  am  not  stire  that  the  Yic^ 
Ghanoellor's  attention  was  so  thoroughly  drawn 
in  Cook  V.  Dey  to  the  whole  of  the  Bules  affect- 
ing this  point  that  the  decision  can  be  treated 


^  Beported  p.  65,  tupra. 
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as  absolutely  binding.  The  meaning  of  the 
Bules  is  this : — ^In  eases  where  the  daim  is  a 
simple  one,  as  in  Common  Law  actions,  in  default 
of  appearance  the  plaintiff  may  enter  judgment ; 
but  in  Chancery  actions,  where  the  relief  is  more 
complicated,  it  is  impossible  for  judgment  to 
be  obtained  without  the  Court  seeing  what  the 
judgment  ought  to  be.  Therefore,  in  Chancery 
actions,  instead  of  judgment  being  allowed  to 
be  signed  for  the  plaintiff,  as  is  done  under  the 
previous  Rules  when  the  action  is  for  a  pecuniaiy 
demand  or  the  Hke,  Order  XIII.,  Bule  9,  pro- 
vides that  when  the  defendant  has  not  appeared, 
the  action  may  proceed  as  if  he  had  appeared. 
Then,  to  relieve  the  plaintiff  from  the  difficulty 
he  would  be  under  as  to  serving  anything  of 
which  service  is  required,  Order  XIX.,  Bule  6, 
is  introduced,  which  says  (in  effect)  that  if  a 
party  who  does  not  choose  to  appear  wants  to 
know  how  the  action  is  going  on,  he  must  do 
60  by  inquiring  at  the  office.  Order  XXIX, 
Bule  10,  provides  that  in  certain  actions,  includ- 
ing the  present,  where  there  is  a  default  in 
delivery  of  the  defence,  the  cause  maybe  brought 
to  trial  on  motion  for  judgment,  the  notice  of 
which  is  to  be  in  vmting :  Order  LVI.,  Bule  1. 
And  by  Order  LIII.,  Bule  3,  the  motion  cannot 
be  made  without  notice  to  the  parties.  How  is 
that  notice  to  be  given  P  It  must  be  by  servioe 
of  the  written  notice  of  motion ;  and  if  so,  it  is 
sufficiently  given,  and  the  exigency  of  the 
LllIrd  Order  is  met  by  compliance  with  Order 
XIX.,  Bule  6.     What  has  been  done  here  is  in 
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aooordanoe  with  the  Rules.  I  shall  therefore 
make  an  order  in  aooordanoe  with  the  notioe  of 
motion.* 


Court  of  Appeal. 

(Before  Jambs  and  Baooallat,  It.  J  J.,  and  Lush,  J.)    • 

J[um  lit,  1878. 

3.   MORTOK  r.  MILLER. 

This  was  an  action  for  foreclosure  of  a  mort-  ^^  marginal 
gage^  in  which  the  writ  had  issued  out  of  the  j)e^^  auprm. 
District  Registry  of  Liverpool. 

There  were  several  defendants^  who  had  been 
duly  served  with  the  writ,  but  some  of  whom 
had  not  appeared,  and  the  action  proceeded 
against  them  imder  Order  XIII.,  Bule  9,  as  if 
they  had  appeared.  The  action  came  on  before 
Malins,  Y.C,  upon  motion  for  judgment, 
without  any  service  of  notice  of  motion  upon 
those  defendants  who  had  not  appeared,  except 
a  filing  of  the  notice  of  motion  in  the  District 
Registry,  which,  it  was  contended^  was  a  '*  de- 
livery "  in  accordance  with  the  terms  of  Order 
XIX.,  Bule  6.  His  Lordship,  on  being  referred 
to  the  conflicting  decisions  of  the  Master  of  the 
IloUs,  in  Dymond  v.  Croftyi  and  of  Hall,  V.C., 
in  Cook  V.  Dey^X  desired  that  the  point  should 
be  mentioned  to  the  Court  of  Appeal. 

C.  Stewart f  for  the  plaintiffs,  referred  to  Order 

•  3  Ch.  D.,  612;  46  L.  J.  (Ch.),  612;  36  L.  T.,  27 ;  24 
W.  E ,  700. 
t  Supra,  p.  66. 
i  Supra,  p.  66. 
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LIII.,  Bule  3,  providing  that,  with  oertain  ex- 
ceptions, no  motion  should  be  made  without 
notice,  and  contended  that  the  notice  to  be  so 
given  was  a  ''  document "  within  the  meaning 
of  Order  XIX.,  Bule  6,  so  that  filing  consti- 
tuted sufficient  deliyeiy  where  the  party  had  not 
appeared;  The  object  of  the  latter  rule  was,  as 
stated  bj  the  M^ister  of  the  Rolls  in  Dymond 
V.  Crafty  to  put  a  defendant,  who  refuses  to 
appear,  under  the  obligation  of  disoovering  at 
the  Begistiy  Office  anything  he  desires  to  know 
as  to  the  progress  of  the  action. 

James,  L.J. — I  am  of  opinion  that  the  view 
adopted  by  the  Master  of  the  Bolls  is  the  one 
to  be  followed.  The  matter  appears  recently 
to  have  been  fully  considered  by  his  Lordship. 
If  any  mischievous  consequences  are  found  to 
arise,  a  new  Bule  can  be  made. 

Bagg allay,  L.  J. — ^I  am  of  the  same  opinion. 

Lush,  J. — I  am  of  the  same  opinion.  The 
words  "  other  document  '*  in  Order  XIX., 
Bule  6,  must  refer  to  a  document,  other  than  a 
pleading,  which  requires  delivery,  and,  as  far 
as  I  am  aware,  there  is  no  such  *'  document," 
except  a  notice  of  motion.* 


Ghancert   Division. 

(Before  Sir  GBoaos  Jbmbl,  M.R.) 
July  %Ut,  187S. 

WHITAKER  f?.  THUHSTON. 

//  it  not  In  this  case  the  defendant  had  not  appeared. 

jik^der  ^      A  summous  had  been  served  on  him  personally, 

«  3Ch.D.,616;  46  L.  J.  (Oi.),  613 ;  24  W.  B.,  728. 
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under  Order  LUL,  "Rule  7,  and  the  question  Order  xix., 
arose  whether  it  ought  also  to  be  filed  with  the  ^oL  whieh*^' 
Clerk  of  Eeoords  and  Writs  under  Order  XIX.,  ^  ^f"  p^' 

-p.    -  tonally  terved 

JtCule  6.  '  on  a  defendant 

WarmingUm  mentioned  the  matter  to  the"'*^*^/^^ 

^  appeared, 

Uourt.  under  Order 

Jessel,  M.E.,  held  that  filing  was  unneees-  ^^^^^  ^"^  ^• 
saiy  * 


Rule  10. 

(Where  any  defendant  seeks  to  rely  upon  any 

facts  as  supporting  a  right  of  Set-off  or  Counier- 

claimy  he  shall,  in  his  Statement  of  Defence, 

state  specifically  that  he  does  so   by  way  of 

Set-off  or  Counter-claim.) 

Seethe  case  of  Bolfe  v.  Maclaren, reported 
under  Rule  20  of  this  Order,  infra,  p.  82.  See 
also  the  ease  of  Hillman  r.  Mayhew,  reported 
under  Rule  21  of  this  Order,  ir^ra,  p.  85. 


Rule  13. 

{No  plea  or  defence  shall  be  pleaded  in  Abate- 
ment.) 

See  the  case  of  Preston  v.  Lamomt,  reported 
Vol.  n.,  p.  185. 

•  W.  N.,  1876,  p.  232. 
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BULE   14. 

{No  Ntw  Assignment  shall  hereafter  he  necessary 
or  used,  hut  everything  which  has  heretofore 
been  alleged  by  way  of  new  assignment  may 
hereafter  be  introduced  by  amendment  of  the 
Statement  qf  Claim.) 

High  Court  op  Justice. — Chancery  Division. 

(Before   Sir   Jajcbb    Baooxt,  Y.C.) 
June  27tk,  1876. 

BARF  V.  HENDERSON. 

Everything  The  plaintiff,  William  Earp,  by  his  statement 
was  alleged  by  of  claim  delivered  in  November,  1875,  stated  an 
way  of  new      affreement  in  October,  l867,whereby,inoonsider- 

(ueignment,  •*       .  . 

now  to  be  in-  ation  of  his  granting  to  the  defendant  Hendcr- 

tciay"o/ fl«^«rf-  ^^  *  \^^Q  for  ten  years  the  Prince  of  Wales's 
metu  of  the     Theatre  at  Liverpool,  Henderson  agreed,  in 
cia^n^ndnot  ^'^  event  of  his  selling  the  lease,  to  pay  to  the 
*y  <w  0/       plaintiff  one-half  of  the  amount  he  received  for 
the  same ;  ^ndhe  then  stated  that  by  an  indenture 
of  the  9th  of  April,  1874,  the  defendant,  in  con- 
sideration of  £500,  for  which  a  receipt  in  the 
defendant's  own  handwriting  was    indorsed, 
agreed  to  surrender  the  property  to  one  John 
Henry  Addison,  and  he  consequently  claimed  a 
declaration  that  the  defendant  was  a  trustee 
for  him  of  £250,  and  might  be  ordered  to 
account  for  and  pay  the  same. 

The  defendant,  by  his  statement  of  defence, 
admitted  the  agreement  of  October,  1874,  and 
his  liability  to  account  to  the  plaintiff  for  one-half 


. 
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of  what  he  reoeived,  but  stated  that  he  had  only 
received  £350  for  the  lease,  out  of  whioh  he 
olaimed  to  deduct  a  sum  of  £39  for  costs  in 
another  matter,  leaving  a  balance  of  £31 1» 
half  of  which,  namely,  £155. 10^.,  he  had  paid 
into  Court. 

On  the  18th  of  February,  1876,  the  plaintiff 
delivered  a  reply,  as  follows :  ^^  The  plaintiff  joins 
issue  with  the  defendant  on  his  defence.  The 
plaintiff  says  that  if  the  defendant  only  received 
£350,  as  in  the  statement  of  defence  mentioned, 
it  was  because  the  said  John  Henry  Addison 
olaimed  from  the  defendant  damages  for  breach 
by  the  defendant  of  an  agreement  made  between 
the  defendant  and  the  said  John  Henry  Addi- 
son with  respect  to  the  defendant's  Lydia 
Thompson  Burlesque  Troup,  performing  at  the 
Prince  of  Wales's  Theatre,  Liverpool,  and,  as  a 
compromise  of  such  claim,  the  defendant  allowed 
the  said  John  Henry  Addison  to  set  off  or 
deduct  from  the  said  sum  of  £500  the  sum  of 
£150,  in  discharge  of  the  liability  of  the  said 
defendant  to  the  said  John  Henry  Addison." 

No  further  pleadings  were  delivered  on  behalf 
of  the  defendant,  and  on  the  23rd  of  February, 
1876,  the  plaintiff  gave  notice  of  trial.  On  the 
16th  of  June,  1876,  shortly  before  the  hearing  of 
the  action  was  expected,  a  summons  was  taken 
out  on  the  part  of  the  defendant  that  he  might 
be  allowed  to  deliver  a  joinder  of  issue  upon  the 
plaintiff's  reply,  and  this  summons  and  the  trial 
of  the  action  were  set  down  together.  The 
summons  was  opened  first. 

Cooksan,  Q.C.,  and  JI.  B,  Hoicard^  for  the 
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plaJTitiff,  oontended  that,  as  no  pleading  sub- 
sequent to  reply  had  been  deUvered  within  four 
days  after  the  delivery  of  the  previous  pleadings, 
or  the  time  extended  by  the  Court  or  a  Judge, 
in  aoooidance  with  Order  XXIY.,  Bule  3,  the 
pleadings  must,  under  Order  XXY .,  be  deemed 
to  be  closed,  and  that  by  Order  XXIX.,  Bule  12, 
the  statements  of  fact  in  the  pleading  last  deli- 
vered must  be  taken  to  be  admitted.  The 
defendant  should  have  joined  issue  on  the  reply 
within  four  days,  intead  of  which  he  waits 
nearly  three  months,  and  then,  just  as  the  action 
is  coming  on  for  trial,  takes  out  this  summons, 
which  is  merely  an  afterthought.  The  Court 
will  not  favour  such  a  proceeding.  To  allow 
this  simmions  would  be  entirely  to  abrogate 
Order  XXV. 

JS.  E.  Kay^  Q.C,  and  Russell  BoberiSy  for  the 
defendant,  contended  that  the  plaintiff's  pleading 
in  reply  was  utterly  bad,  being  in  the  nature  of 
a  double  plea :  Stephen  on  Pleading,  7th  Edxu, 
817.  New  assignment  is  now  abolished,  and 
an  amendment  of  the  statement  of  claim  sub- 
stituted for  it :  Order  XIX.,  Bule  14.  Plaintiff 
cannot  traverse  the  defence  generally,  and  then 
confess  and  avoid.  Plaintiff,  too,  has  not,  in 
terms  of  Order  XXV.,  joined  issue  "  simply," 
consequently  the  pleadings  were  not  closed  by 
his  reply.  His  notice  of  trial  is  therefoie  bad, 
and  he  is  out  of  Court.  Besides,  according  to 
the  Master  of  the  Bolls  in  Gillot  v.  Kerr^  de- 
fault in  pleading  does  not  amount  to  an  admis- 

•  24  W.  B.,  428;  W.  N.  1876,  p.  116 ;  11  N.  C,  78. 
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sion  of  facts.    The  Gourt  has  now  full  power  to 
extend  the  time :  Order  LYII.,  'Rule  6. 

Cookwny  Q.0,,  in  reply. 

Bacon,  V.C. — This  reply  is  practically  a 
new  assignment  The  14th  Bule  of  Order 
XIX.  provides  that  no  new  assignment  shall 
be  pleaded.  Everything  which  formerly  was 
alleged  by  way  of  new  assignment  is  now 
to  be  introduced  by  way  of  amendment  of  the 
statement  of  daim,  so  as  to  give  the  defendant 
an  opportunity  of  meeting  the  case  made  by 
the  new  assignment  I  cannot  doubt  that  the 
reply  which  has  been  delivered  by  the  plaintiff 
is  not  the  right  form  of  pleading.  It  is,  in 
effect,  an  amendment  of  the  statement  of  claim, 
and  the  plaintiff  now  desires  that  the  defendant 
should  have  no  opportunity  of  answering  this 
amended  daim,  because  the  Eules  of  Court 
have  said  that  the  statements  of  fact  contained 
in  the  pleading  last  delivered  shall  be  taken  as 
admitted.  But  the  Court  has  the  most  ample 
powers,  by  the  6th  Eule  of  Order  LVIL,  of 
enlarging  the  time  ^'  for  doing  any  act  or  taking 
any  proceeding,  upon  such  terms  as  the  justice 
of  the  case  may  require ; ''  and  in  the  exercise 
of  that  power  I  enlarge  the  time  given  by  the 
Rules  of  Court  for  the  defendant  to  join  issue 
on  the  plaintiff's  reply. 

The  plaintiff  then  elected  to  go  on  with  the 
trial,  issue  being  joined  on  the  last  plea  in 
the  reply,  viz.,  that  the  £350  received  by  the 
defendant  was  not  the  price  of  the  lease,  but  was 
the  diffei'ence  between  £500  the  price  of  the 
lease  and  a  set-off. 
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Cookson,  Q.C.,  and  JS.  B.  Howard^  for  the 
plaintiff. 

iTay,  Q.C,  and  22.  Roberts^  for  the  de- 
fendant. 

Cooksany  in  reply. — ^The  reply,  in  this  ease, 
is  in  the  form  suggested  in  precedent  No.  6 
in  Appendix  (C)  to  the  First  Schedule  of  the 
Supreme  Court  of  Judicature  Act,  1875. 

Bacon,  V.C. — ^In  my  opinion  the  plaintiff's 
pleading  is  erroneous.  Mr.  Cookson  refers  me 
to  a  form  of  reply  given  in  Appendix  (C),  pre- 
cedent  No.  6.  But  I  would  refer  him  to  an 
important  note  attached  to  a  somewhat  similar 
form  of  reply  given  in  Appendix  (C),  prece- 
dent No.  9 :—  "  The  facts  stated  in  this  reply 
should,  in  general,  be  introduced  by  amemd- 
ment  into  the  statement  of  claim."  That  is  a 
most  wholesome  note,  and  one  which  should 
always  be  regarded.  If  it  had  been  regarded 
in  this  case,  no  part  of  the  costs  of  joining  issue 
on  this  reply,  which  is  practically  a  new  assign- 
ment,* would  have  been  incurred. 

His  Lordship  then  went  into  the  merits  of 
the  action,  and  held  upon  the  evidence,  that  the 
plaintiff's  case,  as  contained  in  the  reply,  wholly 
failed.  There  was  nothing  to  show  that  the 
jK350  was  not  the  sole  amount  received  by  the 
defendant  as  the  price  of  the  lease  of  the  theatre. 
Hence  judgment  must  be  for  the  defendant ;  and 
the  plaintiff  must  pay  all  the  cofd»  except  the 
costs    of    the  summons    as    to    which   there 

*  Sir  Henry  Jackson,  argu^ndo^  distinguished  the  case  of 
Hall  V.  Eve,  4  Ch.  D.,  341 ;  46  L.  J.  (Ch.),  U5  ;  36  L.  T., 
926 ;  25  W.  R.,  177,  from  the  present  ca«e  on  this  ground. 
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would  be  no  order,  the  defendant's  delay  in 
joining  issue  on  the  reply  not  having  been 
explained.* 


EULE  17. 

{Every  allegation  of  fact  in  any  Pleading  in  an 
actiany  not  being  a  petition  or  9ummonSy  if  n^t 
denied  apecifcallyy  or  by  necessary  implication^ 
or  stated  to  be  not  admitted,  in  the  Pleading  of 
the  opposite  party,  shall  be  taken  to  be  admitted, 
except  as  against  an  infant,  Sfc.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  0.  Hall,  V.C.) 
January  27M,  1876. 

JENKINS  V,  DA  VIES. 

This  was  an  action  against  a  husband  ^t^^  fnent  o/defonll 
wife  upon  a  joint  and  several  promissory  note  purporting  to 
for  £200,  given  by  the  defendants.  defenee  of  a 

A  statement  of  defence  had  been  delivered,  *««?«'«'  f ««[ 

wifCf  ratted 

which,  purporting  to  be   the  defence  of  both  no  defence  as 
husband  and  wife,  raised  no  defence  as  regarded  J^J^/^^^^*^^' 

the  husband.  were  allowed 

Sadley,  for  the  plaintiflfe,  moved  for  ^^^^^  Ji^^t^at 
to  enter  final  judgment  under  Order  XXIX.,  ^^<^  againet 
Eule  2,  against  the  husband  at  once,  upon  the  undJ^oTder 
ground  that,  as  imder  Order  XIX.,  Rule  1^, -^i^Sw^e  ii, 
all  allegations  in  the  plaintifiTs  pleadings  i^ot  xiX,fMulci7, 
denied  by  the  defendant  must  be  taken  to  be 
admitted,  he   was   entitled  to  final  judgment 
under  Order  XL.,  Bule  11,  against  the  husband 

•  3  Ch.  D.,  264 ;  45  L.  J.  (Ch.),  738 ;  34  L.  T.,  844. 
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upon  his  admissionB  withont  waiting  for  the 
determination  of  the  case  against  the  wife. 

Hall,  V.C. — ^The  plaintiff  seems  to  be  en- 
titled to  the  order.  Ton  may  take  the  order 
upon  affidavit  of  service  of  the  notice  of  mo- 
tion.* 


High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  B.  Maliks,  V.C.) 
February  nth,  1876. 

STMONDS    f  •  JRmilNS. 

AtthsinHanee  This  was  a  motiou  that  the  defendant 
eeatuuque  JenMns  might  be  ordered  to  pay  into  Court 
trustmt,  their  ^  gumL  of  £336.  lis.  4fl?.,  on  the  ground  that 

truttsc  was  _  ,  , 

ordered  to  pay  he,  bj  his  answer,  admitted  the   amount  to 

not  having,  in  Bj  her  will,  dated  the  1st  of  January,  1865, 
of^fi^^^  Mary  Ann  Hargrave  gave  certain  real  and 
epeeijteaiiy      personal  property  to  the  defendants,  Symonds 

denied  that  he  ^    .  -     .  f     ^      ''  .        ,   .  ,  -i- 

had  been  guilty  <uid  Jenkins,  upon  trust  for  sale  and  conversion, 

Y  \  ^uh^  ^-^and  to  hold  the  proceeds  upon  trust  to  invest, 

regard  to  theae  and  to  pay  the  inoome  to  the  wife  of  the  de- 

'^*^'-  fendant  Symonds  for  life,  and  after  her  death 

to  hold  the  proceeds  and  investments  in  trust 

for  all  the  children  of  the  defendant  Symonds, 

who  being  sons,  should  attain  the  age  of  21 

years,  or  who  being  daughters,  should  attain 

that  age,  or  many  under  that  age,  in  equal 

shares. 

.  The  testatrix  died  on  the  19th  of  January, 

— - — — ^^^^^—^ 

*  1  Oh.  D.,  696 ;  24  W.  B.,  690. 
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1865.  The  defendants  Symonds  and  Jenkins 
Bold  a  certain  part  of  the  property  for  £336. 
lis.  4d.f  whioh  sum  was  placed  with  the 
National  Discount  Company  in  the  joint  names 
of  Symonds  and  Jenkins,  until  a  security  should 
be  found.  Subsequently,  on  the  defendant 
Symonds  representing  that  he  had  found  a 
good  security  for  the  money,  Jenkins  signed  an 
authority  for  Symonds  to  receive  the  money 
from  the  National  Discount  Company.  Sy- 
monds received  and  misapplied  the  money,  and 
subsequently  became  bankrupt.  This  suit  was 
thereupon  instituted  by  the  six  surviving  child- 
ren of  the  defendant  Symonds  and  his  wife,  all 
of  whom  were  infants,  against  the  defendant 
Symonds  and  his  wife,  the  defendant  Jenkins, 
and  the  trustee  in  bankruptcy  of  Sjnnonds, 
praying  that  the  trusts  of  the  will  of  Mary 
Ann  Hargrave  might  be  carried  into  execution 
by  the  Court,  and  that  it  might  be  declared  that 
it  was  a  breach  of  trust  by  the  defendants 
Jenkins  and  Symonds  to  advance  the  said  sum 
of  £336.  II9.  4:d.  to  the  defendant  Sjrmonds 
without  proper  security,  and  that  the  defendants 
might  be  decreed  to  replace  the  sum  with  in- 
terest. 

Par.  9  of  the  bill  stated  as  follows: — 
**  The  plaintiffs  are  the  only  surviving  children 
of  the  defendant  Joseph  Hargrave  Symonds, 
and  are  respectively  infants.  The  plaintiff 
Francis  Joseph  Hargrave  Symonds,  the  eldest 
of  such  children,  is  of  the  age  of  seventeen 
years  or  thereabouts,  and  the  plaintiff  John 
Henry  Hargrave  Symonds  is  the  youngest  of 


80     SrPREMK  COURT  OF  JUDICATURE  ACT,  1875. 

Buoh  children,  and  is  now  of  the  age  of  two 
years  or  thereabouts.  There  has  been  no  child 
of  the  defendant  Joseph  Hargrave  Sjmonds, 
who,  being  a  son,  has  attained  the  age  of  twenty- 
one  years,  or,  being  a  daughter,  has  attained 
that  age  or  married/' 

The  defendant  Jenkins,  by  his  answer,  ad- 
mitted that  he  had  signed  the  authority  for  the 
defendant  Symonds  to  receive  the  money,  but 
in  answer  to  the  plaintiffs'  interrogatory  as  to 
the  plantiffs  being  the  only  surviving  children 
of  the  defendant  Symonds  and  his  wife,  answered 
as  follows  (Par.  14) : — "  I  do  not  know  and  can- 
not set  forth,  as  to  my  belief  or  otherwiBe,whether 
the  plaintiffs  are  the  only  surviving  children  of 
the  defendant  Joseph  Hargrave  Symonds,  or 
whether  the  plaintiff  Francis  Joseph  Hargrave 
Symonds  is  the  eldest  of  such  children,  or 
whether  he  is  of  the  age  of  seventeen  years  or 
thereabouts,  or  whether  John  Henry  Hargrave 
Symonds  is  the  youngest  of  such  children,  or 
is  now  of  the  age  of  two  years  or  thereabouts, 
or  whether  it  is  the  fact  that  there  has  not  been 
any  child  of  the  defendant  Joseph  Hargrave 
Symonds,  who,  being  a  son,  has  attained  the 
age  of  twenty-one  years,  or,  being  a  daughter, 
has  attained  that  age  or  married." 

H,  F.  Bristowey  Q.C.^  and  Fartcell,  for  the 
plaintiffig,  now  moved  that  the  defendant  Jenkins 
mighi  be  ordered  to  pay  the  sum  of  i:33().  lis  Ad. 
into  Court.  — This  motion  is  made  under  Order 
XL.,  Eule  11,  and  Order  XIX.,  Eule  17. 
The  answer  of  the  defendant  Jenkins  distinctly 
admits  that  the  sum  is  due. 
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They  cited  Lord  Shipbrook  v.  Lord  Einchin- 
brooky*  and  Freeman  v.  Fairlte,f  [Malins,  V.C, 
referred  to  Langford  v.  Gascoyncf] 

Smarts  for  the  defendant  Jenkins. — The  de- 
fendant has  not  admitted  the  title  of  the  plain- 
tiffs by  his  answer.  The  plaintiffs  allege  that 
they  are  the  only  surviving  children  of  the  de- 
fendant Symonds  and  his  wife.  By  his  answer, 
par.  14,  to  the  interrogatory  founded  upon  this 
statement,  the  defendant  Jenkins  does  not  admit 
the  fact  or  deny  it ;  it  is  a  matter  of  which  he 
knows  nothing.  For  the  plaintiffs  to  succeed, 
they  must  show  that  the  defendant  has  admitted 
their  title ;  it  is  not  sufficient  that  he  has  not 
denied  it.  Order  XIX.,  Eule  17,  does  not 
apply  to  the  present  case,  which  is  a  suit  by 
bill.  He  cited  Dubless  v.  Flint ^^  Edwards  v. 
JoneSy  II  McIIardyY.Mifchcock,^Br%ceY.  Stokes.** 

Olassey  Q.C.y  was  not  called  upon  to  reply. 

Malins,  V.C. — The  rule  I  take  to  be  that, 
when  a  trustee  once  has  money  in  his  hands, 
the  Court  will  consider  that  it  remains  in  his 
hands  imtil  he  haa  properly  discharged  himself 
of  it.  The  money  ought  to  be  in  Jenkins's 
hands,  and  I  must  treat  it  as  being  so.  But 
the  defendant  contends  that  he  is  not  bound  to 
bring  the  money  into  Court,  because  he  has  not 
admitted  the  plaintiffs'  title.  He  does  not  deny 
the  plaintiffs'  title.  All  he  says  is  he  does  not 
know  which  is  the  youngest  child,  which  is  the 
eldest  child,  and  what  are  their  respective  ages. 

*  11  Ves.,  262.  t  3  Mer.,  24.        J  11  Vos.,  333. 

i  4  My.  &  Cr.,  602.    ||  13  bim.,  632.    H  11  Beav.,  73. 
*•  11  Ves.,  319. 

6 
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As  trustee  he  was  bound  to  know  something  of 
the  &niily,  and  he  does  not  deny  that  the  plain- 
ti£b  are  the  children  of  the  defendant  S jmonda 
It  is  quite  sufficient  if  they  have  an  interest. 
On  the  authority  of  the  cases  cited  for  tiie 
plaintifls,  I  must  make  the  order  for  the  money 
to  be  paid  into  Court.*    ♦ 


Rule  20. 

{It  shall  not  be  sufficient  for  a  plaintiff  in  his 
Reply  to  deny  generally  the  facts  alleged  in  a 
defence  by  way  of  Counter-claim  ;  but  he  must 
deal  specifically  with  each  allegation  of  fact 
of  which  he  does  not  admit  the  truth.) 

High  Court  op  Justice. — Chancery  Division. 

(Before  Sir  C.  Hall,  V.C.) 
jipHi  7th,  1876. 

ROLFE   C.   MACLARBN. 

A  plaintiff  This  was  an  action  by  a  person  daimiiig  an 
relying  apeei-  "it©rest  in  real  estate  against  the  person  in  pos- 
^aiiy  to  a  session  of  the  estate  for  an  accoimt  of  the  rents 
may  Join  issue  <uid  profits.  The  defendant  by  his  defence  and 
wchl^^oif^^  counter-claim  claimed  to  set  off  a  sum  of  money 
of  issue  admits  duc  to  him  from  the  plaintiff  imder  an  award. 
alleged  ]n  ^®  plaintiff  joined  issue  generally,  and  did 

support  of  the  not  deliver  any  specific  reply  to  the  counter- 

Counter^laim.    ,    .  "^      ^  '' 

claim. 

D.  JoneSy  for  the  defendant,  now  moved  under 
Order  XXXIH.  and  Order  XL.,  Eules  10  and 
11,  for  an  account  of  what  was  due  to  the  de- 
fendant under  the  counter-claim.  The  defendant 

*  34  L.T.,  277 ;  24  W.B.,  612.  J 


REPORTS  OF  CASES.  83 

had  pleaded  in  accordance  with  Order  XIX., 
Rule  10,  which  requires  a  defendant  to  state 
specificallj  that  he  relies  on  facts  as  supporting 
a  oounter-daim  by  way  of  counter-claim,  so  that 
the  objection  in  Hillman  y.  Mat/hew  *  did  not 
apply.  By  Order  XIX.,  Rule  20,  a*  plaintiff 
was  bound  to  deal  specifically  with  each  allega- 
tion in  the  counter-claim  of  which  he  did  not 
admit  the  truth.  The  plaintiff  in  this  case  not 
having  done  so,  he  must  be  taken  under  Order 
XIX.,  Rule  l7,  to  have  admitted  such  allega- 
tions ;  and,  the  counter-claim  being  therefore 
established,  the  defendant  was  entitled  under 
Order  XXII.,  Rule  10,  to  judgment  for  the 
balance  due  to  him,  or  such  other  relief  as  he 
might  be  entitled  to.  "  Such  other  relief  "  in- 
cluded an  account  under  Order  XXXIII. ;  but 
if  his  Lordship  shoidd  not  be  of  opinion  that 
this  was  a  case  for  an  account,  the  defendant 
asked,  in  the  alternative,  that  the  reply  might 
be  struck  out  or  amended,  as  tending  to  em- 
barrass him,  under  Order  XXVII.,  Rule  1.  The 
reply  clearly  came  within  Order  LIX.,  as  it 
fiiiled  to  comply  with  Order  XIX.,  Rule  20, 
and  was  therefore  liable  to  be  set  aside  as 
irregular. 

Pheavy  for  the  plaintiff,  submitted  that  a 
simple  joinder  of  issue  could  not  embarrass  the 
defendant.  The  plaintiff  could  not  be  com- 
pelled to  deal  specifically  with  each  allegation. 
If  he  chose  to  take  the  consequences  of  joining 
issue  generally,  he  had  a  perfect  right  to  do  so, 
though  he  agreed  that  it  operated  as  an  admis- 

*  Beported  under  Kulo  21  of  this  Order,  infra,  ^.  85, 
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fiion  of  the  facts  stated  in  the  counter-olauiL 
This,  however,  gave  the  defendant  no  right  to 
an  account ;  it  merely  gave  him  the  right  to  set 
off  the  amount  due  under  the  award  agamst 
the  amount  which,  on  the  hearing  of  the  cause, 
should  te  found  due  to  the  plaintiff,  and  to 
have  judgment  then  for  the  balance  (if  any)  due 
to  him ;  Order  XXII.,  Rule  10.  The  defen- 
dant's counter-claim  could  not  be  dealt  with 

ft 

apart  from  the  plaintiff's  claim :  Order  XIX., 
Bule  3.  The  defendant  had  shown  no  ground 
for  an  account  in  the  present  stage  of  the  action. 

Hall,  V.C. — It  seems  to  me  that  I  cannot 
give  judgment  on  the  counter-claim  without 
going  into  the  whole  of  the  plaintiff's  case. 
The  balance  mentioned  in  Order  XXII.,  Rule 
10,  is  the  final  balance  upon  the  hearing  of  the 
cause,  and  not  the  amount  claimed  by  the 
Counter-claim.  I  do  not  think  this  is  a  case  id 
which  it  would  be  proper  to  make  an  order  now 
on  the  counter-claim,  and  it  certainly  is  not  a 
matter  of  account  within  Order  XXXTTL  There 
may  be  a  small  amount  of  interest  to  be  com- 
puted, but  the  amount  of  principal  due  to  the 
defendant  was  settled  by  the  award ;  and  he 
will  only  be  entitled  to  set  off  that  amount 
(perhaps  with  interest)  against  the  amount  of 
the  plaintiff 's  claim  when  it  is  ascertained.  The 
alternative  application  for  the  reply  to  be  struck 
out  is  idle;  I  cannot  allow  a  defendant  to  amend 
the  plaintiff's  pleadings  as  he. thinks  fit. 

Application  refused  with  costs.* 

■    ■  1  1  II  - II  ■  I  —   M — r—~ 

*  3  Ch.  D.,  106 ;  24  W.  R.,  816. 
See  also  the  case  of  Hillman  v.  Mathxw,  reported  under 
Bule  21  of  tills  Order,  infra^  p.  85. 
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EULE   21. 

{Subject  to  Rule  20,  the  plaintiff  by  his  Reply 
may  join  issue  upon  the  Defence.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Gbosob  Jessel,  M.R.) 
March  23r^  1876. 

HILLMAN   V.  MATHEW. 

The  original  action  was  brought  in  the  Ex-  Where  the 
chequer  Divmon  of  the  High  Court  for  the  %'^^f^,, 
recovery  from  the  defendant  of  the  possession  »»  suppoH  of 
of  certain  real  property  of  which  the  plaintiflFs  claim,  the  ' 
were  trustees.  ^-f^If .".  ^"^ 

titled  to  join 

In  the  plaintifib    statement  of  claim  it  was  issue  generally 
alleged  that  the  defendant,  pending  negotiations  ^Jj^z-'^^i*" 
for  a  lease,  had  by  improper  means  obtained  and  Counter- 

i»  xu     _     -.^ L  claim  under 

possession  of  the  property.  Q^^er  xix., 

The  defendant  put  in  a  pleading  indorsed  as  -8"^  21,  aa 
a  "  statement  of  defence  and  counter-claim,"  j^^^^  20,  which 
and  headed  as  a  "  defence  and  counter-claim."   requires  a 

In  the  first  seven  paragraphs  the  defendant,  traverse  of  the 
in  eflFect,  denied  that  he  had  obtained  possession -^^^^j*''^^^^ 
improperly,  alleged  the  existence  of  a  valid  Counter-claim, 
agreement  for  a  lease  under  which  he  aUeged  '^'''*^^  *^^'y- 
that  he  was  in  possession,  and  stated  that  the 
negotiatioi^  mentioned  in  the  plaintiiiB'  state- 
ment of  claim  were  merely  as  to  the  form  of 
the  lease  to  which  he  was  entitled  under  the 
agreement. 

By  the  8th  paragraph  the  defendant,  by  way 
of  counter-claim,  daimed  to  have  the  said 
agreement  specifically  performed,  and  to  have 
a  lease  granted  to  him  accordingly,  and  for  the 
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purpose  aforesaid  to  have  the  action  transferred 
to  the  Chancery  Division. 

The  plaintifiEs  replied  by  merely  joining  issue 
upon  the  defendant's  statement  of  defence. 

The  action  having  been  transferred  to  the 
Eolls  Court,*  the  defendant  moved,  under 
Order  XL.,  Rule  11,  for  an  order  in  accordance 
with  the  defendant's  counter-clainL 

Horton  Smithy  for  the  defendant — Theplam- 
tiflfe  have  not  complied  with  Order  XIX.,  Rule 
20,  by  denying  ppecifically  the  facts  alleged  in 
the  defendant's  counter-claim ;  therefore,  under 
Rule  17  of  the  same  Order,  these  facts  must  be 
taken  to  be  admitted,  and,  under  Order  XL., 
Rule  11,  the  defendant  is  entitled  to  have  au 
order  for  the  specific  performance  of  the  agree- 
ment for  a  lease. 

MacClymont  for  the  plaintifis^  was  not  called 
upon. 

Jessel,  M.R. — In  this  case  the  defendant  has 
headed  his  statement  of  defence  as  a  '^  defence 
and  coimter-claim."  In  the  first  seven  para- 
graphs he  sets  up  an  agreement  for  a  lease, 
under  which  he  would  have  a  good  equitable 
title  to  possession,  and  which  would  form  a  good 
equitable  defence  to  the  action. 

Then,  in  paragraph  8,  he  claims  'by  way  of 
coimter-daim  specific  performance  of  the  agree* 
ment,  but  he  pleads  no  facts  in  support  of  his 
counter-claim.  Order  XIX.,  Rule  10,  applies, 
and  the  defendant  cannot  therefore  complain  if 
the  plaintiff  avails  himself  of  Rule  21  of  the 
same  Order,  and  puts  in  a  joinder  of  issue  to 

•  Sec  Vol.  n.,  p.  107. 
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operate  as  a  denial  of  the  facts  alleged  bj  the 
defendant,  instead  of  denying  them  specificallj 
and  in  detail* 


EuLE  22. 
( When  a  party  in  any  Pleading  denies  an  allega- 
Ucn  of  fact  in  the  previous  Pleading ^  he  must 
not  do  so  evasively,  but  answer  the  point  of 
substance.  Thus,  if  it  be  alleged  that  he 
received  a  certain  sum  of  money  it  shall  not  be 
sufficient  to  deny  that  he  received  that  particular 
amount,  but  he  must  deny  that  he  received  that 
sum  or  any  part  thereof,  or  else  set  out  how  much 
he  received.  And  so,  when  a  matter  of  fact  is 
Alleged  with  divers  circumstances,  it  shall  not  be 
sufficient  to  deny  it  as  alleged,  but  a  fair  and 
substantial  answer  must  be  given.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Gbokob  Jeb6£L,  M.R,) 
April  \2th,  1876. 

THORP  V.  HOLDSWORTH. 

This  action  was  brought  by  the  plaintifib  to  The  rules  of 
obtain  a  dissolution  of  their  partnership  with  ^adm^oMy  *^ 

the  defendant*  'd^'^^/u 

The  plaintiffs  filed  their  statement  of  claim,  evasiveness, 
in  which  they  alleged  that  the  plaintiffs  and  ""^^^  'J^^ 
defendant  in  August,  1875 ,  had  agreed  to  take  offainst  the 

a  lease  of  a  brick-field  and  other  property,  and  ^J^fUniaiu^' 
to  carry  on  in  partnership  the  business  of  brick  «yaswe  if  there 
manuflBicturers ;  that,  on  the  8th  of  September,  ^astowhat*^  ^ 
1876,  they  and   the  defendant  procured  to  «'^^«^»^«« »/ 

♦  24  W.  R.,  485. 
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ihspreviouM    }^  inranted  to  them  lointly  a  lease  of  the  pre- 

pUading  the  >  ^       ^  ^     i^  A    l.   ^     ' 

party  pitadinf  mises  for  foxty-two  years,  and  had  since  pnr- 
denie*.  ohased  the  plant   and    stock-in-trade  of  the 

ormer  lessees ;  that  draft  articles  of  partnership 
were  prepared  for  the  purpose  of  defining  the 
terms  of  the  partnership,  and  were  considered  and 
approved  by  the  plaintiffs  and  defendant  at  an 
interview  between  them  on  the  17th  of  Septem- 
ber, subject  to  their  being  finally  settled  by  the 
defendant's  solicitor ;  that  the  draft  had  not  yet 
been  revised,  and  the  articles  had  not  yet  been 
executed ;  that^  although  the  draft  articles  were 
oidy  approved  subject  to  revision,  the  terms  of 
the  arrangement  between  the  plaintiff%  and  the 
defendant,  as  therein  provided,  were  definitely 
agreed  upon  at^the  interview,  and  that  Boon 
afterwards  it  was  agreed  between  them  that 
the  sums  to  be  brought  into  the  partnership 
by  the  plaintiff  Thorp  and  the  defendant  should 
be  £1,000  each ;  that,  though  the  draft  articles 
had  not  been  finally  settled,  the  plaintiiis  and 
defendant  had  proceeded  with  their  partnership 
undertaking,  and  that  the  defendant  had  taken 
an  active  part  in  the  proceedings,  but  that  the 
defendant  had  never  contributed  his  share,  and 
that  notice  had  been  given  to  him  to  withdraw 
from  the  imdertaking. 

The  plaintiffs  claimed  that  it  might  be  de- 
clared that  they  and  the  defendant  were  oo- 
partners  upon  the  terms  agreed  upon,  and  that 
the  partnership  might  be  dissolved. 

The  defendant,  by  his  statement  of  defence, 
admitted  that  he  had  agreed  with  the  plaintiffe 
to  enter  into  partnership  and  to  take  a  lease  as 
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alleged,  but,  with  leferenoe  to  the  alleged 
arrangement  at  the  interview  on  the  17th  of 
September,  denied  that  the  terms  of  the  arrange- 
ment between  himself  and  the  plaintiff  were 
definitely  agreed  upon  as  alleged. 

The  plaintififs  now  moved  for  judgment  upon 
the  admisslona  of  fact  on  the  pleadings  under 
Order  XL.,  Eule  11. 

Chitty^  Q.C.9  and  O.  8ang$ter  Oreeuy  for  the 
plaintiffs. — The  admissions  of  faot  by  the  de- 
fendant are  sufficient  to  entitle  the  plaintiffs  to 
a  decree  for  dissolution.  The  defendant  admits 
the  partnership,  and  his  denial  that  the  terms 
of  the  arrangement  between  the  plaintiffs  and 
himseKwere  definitely  agreed  upon  "  as  alleged^* 
is  evasive  within  the  meaning  of  Order  XIX., 
Bule  22. 

Cuoksan,  Q.C,  and  TFhtphamy  for  the  defend- 
ant.— The  denial  is  sufficiently  specific  to  be  an 
anjBwer  to  the  motion.  The  plaintifib  state 
their  version  of  what  the  terms  were,  and  the 
defendant  denies,  i.e.^  does  not  admit,  that 
the  terms  were  as.  alleged  by  the  plaintiffs. 
What  the  real  terms  were  is  a  question  for 
the  hearing.  It  is  not  necessary  for  the  defend- 
ant to  state  them.  Indeed  it  would  be  a 
great  hardship  if  the  defendant  were  required 
to  state  speeifically  the  terms  of  a  parol  agree- 
ment which  he  is  caUed  upon  to  perform  when 
they  ajre  imperfectly  stated  in  the  statement  of 
claim.  If  there  be  a  slip»  the  defendant  should 
have  leave  to  amend. 

Jessel,  M.R. — It  is  as  well  to  say  that  in 
Gonstruing  the  x^l^^dings  I  shall  construe  them 
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Btriotly  with  regard  to  Order  XIX.,  Bule  22. 
It  was  Intended  that  they  should  be  oonstraed 
strictly,  in  order  to  enable  either  party  to  know 
what  the  real  issue  between  him  and  the  otiier 
party  is.  The  whole  object  of  the  pleadings  is 
to  bring  the  parties  to  an  issue.  The  meaning 
of  the  Rules  in  Order  XIX.  is  to  prevent  the 
issue  from  being  enlarged,  which  would  hinder 
either  party  from  knowing,  when  the  cause  came 
on  for  trial,  what  the  real  point  to  be  discussed 
and  decided  was.  In  fact  the  whole  meaning 
of  the  system  is  to  narrow  the  parties  to  definite 
issues,  and  thereby  diminish  expense  and  delay, 
especially  as  regards  the  amoimt  of  testimony 
required  on  either  side  at  the  hearing. 

The  11th  Rule  of  Order  XL.  enables  the 
plaintifiP  or  defendant  to  get  rid  of  so  mudi  of 
the  action  as  there  is  no  controversy  about.  It 
may  be  that  the  whole  issue  is  not  in  controversy, 
and  thereupon  either  party  may  move  for  such 
order  as  he  may  be  entitled  to  on  any  admissLons 
of  fact  in  the  pleadings.  What  amounts  to 
admissions  of  fact  in  a  pleading  is  defined  by 
the  17th  Rule  of  Order  XIX.  All  you  have 
to  find  under  that  Rule  is  no  specific  denial  or 
no  definite  refusal  to  admit.  What  a  "  specifio 
denial "  means  is  defined  by  Rule  20  of  Order 
XIX.  It  shall  not  be  sufSeient  to  deny  genially 
the  facts  alleged  Iby  the  other  party.  Each 
party  must  deal  specifically  with  each  allegation 
of  fact  of  which  he  does  not  admit  the  trufli. 
It  is  not  merely  denial  at  which  the  Rule  is 
pointed.  The  Rule  covers  non-admissions. 
Therefore,  the  party  must  be  just  as  specifio 
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under  Eule  20  of  Order  XIX.  when  he  says 
"  I  do  not  admit,"  as  when  he  says  *'  I  deny." 
Then  in  order  that  there  shall  be  no  mistake 
as  to  the  meaning  of  the  word  "  specifically  *' 
in  the  20th  Eule,  the  22nd  Bule  says  [his  Lord- 
ship cited  the  Bule],  Applying  that  Eule  to 
these  pleadings  let  us  see  what  comes  of  it. 
[His  Lordship  went  through  the  allegations 
in  the  statement  of  claim.]  The  defendant 
does  not  deny  a  word  of  these  allegations, 
except  as  to  the  allegation  that  the  terms  of 
the  arrangement  between  the  plaintiffs  and  the 
defendant  were  definitely  agreed  upon,  as  to 
which  he  says:  ''The  defendant  denies  that 
the  terms  of  the  arrangement  between  himself 
and  the  plaintiffs  were  definitely  agreed  upon 
as  alleged"  Now,  that  is  "evasive."  "As 
alleged"  may  mean  the  whole  of  the  allega- 
tions of  the  statement  of  claim,  not  the  allega- 
tions of  the  particular  paragraph.  I  cannot 
tell  from  the  defendant's  pleading  what  part 
of  the  plaintiffs'  allegations  he  means  to  deny. 
He  may  mean  to  deny  that  the  terms  of  the 
arrangement  were  definitely  agreed  upon  at  the 
interview  on  the  17th  of  September,  although 
definitely  agreed  upon  on  some  other  day,  or 
he  may  have  some  peculiar  view  as  to  the  mean- 
ing of  the  word  "  definitely/'  He  may  not 
be  able  to  say  that  the  terms  were  not  arranged 
or  agreed  upon,  but  he  may  rely  upon  the 
word  "  definitely  "  as  giving  him  some  mode  of 
escape.  I  cannot  make  out  what  he  means.  He 
is  bound  to  deny  that  any  terms  of  arrangement 
were  ever  come  to,  if  that  is  what  he  means. 
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If  he  does  not  mean  that  he  should  deny  that 
any  terms  of  arrangement  were  come  to,  except 
the  following,  and  then  state  what  these  tenns 
were,  otherwise  there  is  no  "  specific  denial" 

Mr.  Cookson  submitted  to  me  that  it  would 
be  a  great  hardship  on  a  defendant,  who  was 
asked  to  perform  a  parol  agreement,  the  teims 
of  which  were  not  accurately  stated  by  the 
plaintiff,  to  be  compelled,  by  his  own  pleadings, 
to  state  what  those  terms  were.  It  would  be 
an  extraordinary  notion  of  the  administration  of 
justice  to  treat  such  a  complaint  seriously.  It 
is  the  very  object  of  pleading  to  ascertain  what 
the  defendant's  version  of  the  matter  is,  in 
order  that  the  parties  may  come  to  aji  issue. 
Suppose  a  case  of  an  agreement  for  a  lease 
containing  fifty  stipulations,  made  by  parol, 
and  that  the  plaintiff  and  defendant  both 
agreed  that  there  was  such  an  agreement,  and, 
except  as  to  one  of  the  stipulations,  that  it  had 
been  carried  into  effect  and  acted  upon,  what 
would  be  said  of  a  Court  of  Justice  whioh 
allowed  the  defendant  simply  to  deny  that  there 
was  any  such  agreement  as  alleged,  and  so 
compel  the  plaintiff  to  come  to  trial  with 
witnesses  to  prove  every  one  of  the  fifty  stipula- 
tions of  the  agreement  P  Of  course,  in  such  a 
case,  the  defendant  ought  to  admit  the  forty- 
nine  stipulations  and  deny  the  fiftieth,  and  then 
the  cause  would  come  to  trial  upon  the  issue 
whether  the  alleged  fiftieth  stipulation  did  or  did 
not  form  part  of  the  agreement.  This  is  not 
hard  on  a  defendant.  It  is  the  proper  mode  of 
carrying  out  the  administration  of  justice. 
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Tlial  is  tlio  meaning  of  tliQ  Rules,  ami  I 
hiLVO  said  as  much  as  I  have  doue,  that  solicitors 
may  he  aware  in  futurn  that  I  shall  insist  oo 
tlte  rules  of  pleading  heing  complied  with. 

There  will  ho  the  usual  decree  for  dissolu- 
tion, and  an  inquiry,  if  the  defendant  desires  it, 
as  to  what  were  the  terma  of  tho  partnership.' 


ORDER  XX. 
Rule  3. 
{W/ietierer  anif  dtfettdant,  in  his  Statement  of 
Defence,  or  in  any  Further  Statement  (ff  Defence 
as  in  Rule  2  of  Ihig  Order  mentioned,  alleges 
any  ground  of  defence,  which  has  arisen  after 
llw  commencement  of  the  action,  the  plaintiff 
may  deliver  a  confession  of  such  defence,  and 
he  may  thereupon  sign  judgment  for  his  costs 
up  to  the  lime  of  the  pleading  of  such  defence, 
unless  the  Coiitt  or  a  Judge  shall,  either  before 
or  after  the  deheery  of  such  confession,  other- 
icise  order.) 

High  Couet  of  JcaxicE. — Qiiben's  Bench 
DmsioK. 

(Before  Bi.A[;KSCiur,  Lueu,  and  Qdain,  JJ.) 
January  UlA,  ISTB. 
Foster  v.  Gaugee. 
In  this  caae,  which  was  an  action  for  breach  JFAm  a  plea 
ol  an  agreement,  the  pleadings  were  deUvered  Jf*'  Ifn™'"'"' 
before  the  commenoement  of  the  Supreme  Court  ■w/io«  broagiit, 

•  8  Cli.  D„  637;  45  L.J.  (IJh.),  i08. 
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had  become  of  Judicature  Acts,  and  the  cause  oame  on  to  be 
pkadedonthe  tried  before  Lord  Coleridge,  C.  J.,  after  the  oom- 
day  of  trial     mencement  of  those  Acts.   Lord  Coleridge,  C  J., 

%t  operates  as  a  i       ii      rko    j  a*  /•  xi_ 

plea  pnis  made  an  order  under  the  22nd  section  oi  the 
ti^e?««rf  Supreme  Court  ofJudicature  Act,  1873,  that  the 
the  plaintiff    action  should  be  tried  under  the  old  procedure. 

L  pferS"  0°  tl^e  ^J  «*  ^®  *^'  '^^  J^  ^*<'"  *^* 
sign  judgment  oause  Came  ou,  the  defendant,  who  had  abeadv 

to  the  ti^ of  pleaded  nine  pleas  in  bar  of  the  action,  added 
the  pleading  o/fcy  leavc  a  plea  of  bankruptcy  of  the  plaintiff 

after  action  brought. 

The  plaintiff  confessed  the  plea,  and  now 
moved  for  leave  to  sign  judgment  for  his  costs 
of  the  action  up  to  the  time  of  the  pleading  of 
the  additional  plea. 

Waddyy  Q.C,  in  support  of  the  motion. — 
The  trustees  in  bankruptcy  not  having  chosen 
to  take  the  matter  up,  it  would  be  very  hard 
that  the  plaintiff,  who  may  have  a  good  cause 
of  action,  but  is  disabled  from  prosecuting  it, 
should  not  recover  his  costs  up  to  Ihe  time 
when  the  defendant  chose  to  raise  this  defence. 
[Blackburn,  J. — How  is  the  plaintiff  entitled 
to  any  costs  P]  The  plea  is  in  the  nature  of  a 
plea  puis  darrein  continuance.  In  Bamett  v. 
London  and  North  Western  Railway  Company y* 
it  was  held  that  where  the  plaintiff,  since  the 
last  pleading,  had  been  convicted  of  felony, 
and  a  plea  to  that  effect  had  been  pleaded 
puis  darrein  continuance^  the  plaintiff  might 
confess  the  plea,  and  sign  judgment  for  his 
costs  under  Eeg.  Gen.  T.  T.,  1853,  Eule  23. 

•  6  H.  &  K.,  604. 
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£Lii8H,  J. — A  plea  puis  darrein  continuance 
niTist  be  taken  to  admit  that  the  action  was 
rightly  brought,  but  it  affirms  that  the  plaintiff 
has  become  disabled  itom.  suing  since  the 
action  vas  brought.]  We  have  been  deprived 
of  the  opportnnity  of  proving  our  cose,  and 
should  not  be  put  to  expense  because  a  new 
defence  has  arisen  apart  from  the  merits.  The 
Bules  of  the  Supreme  Court,  Order  XX., 
Bule  3,  have  made  no  difference  in  the  law  on 
the  subject.  [Blackbuen,  J. — The  new  Bules 
aeem  to  be  substantially  the  same  as  the 
old  ones.] 

Wool/,  for  the  defendant. — The  plea  does 
not  confees  the  cause  of  action,  and  it  is  only 
where  the  cause  of  action  is  confessed  or  a 
verdict  obtained  that  the  plaintiff  is  entitled 
to  his  costs.  Since  the  Common  Law  Procedure 
Act,  1852,  the  plea  of  bankruptcy  after  action 
has  been  allowed  to  be  pleaded  together  with 
other  pleas.  This  is  in  order  that  it  may  not 
be  said  that  the  defendant  has  abandoned  the 
other  defences.  Here  the  other  pleas  have 
been  purposely  k^t  on  the  records.  The 
practice  is  to  give  leave  to  plead  an  additional 
plea;  see  Bulleu  and  Leake,  p.  453,  [Black- 
BCBS,  J. — ^But  nevertheless  the  plea  may  be  in 
the  nature  of  a  plea  puis  darrein  continuance.'] 
Bat  not  so  far  as  to  amount  to  a  confession  of 
the  caose  of  action.  [Quaik,  J.,  referred  to 
Newington  v.  Zery.*  Blackburn,  J.' — There 
is  a  case  <^  i>ti»ffi  v.  HiU,i  in  which  Lord 
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Abinger  says  that  by  pleading  a  plea  puis 
darrein  cofiUntiancej  the  defendant   abandons 
all  other  defences.]   But  the  law  of  bankruptcy 
has  been  altered  since  then,  and  has  made  a 
corresponding  alteration  in  the  law  with  regard 
to  this  plea ;  see  Common  Law  Procedure  Act, 
1852,  s.  142.     [Blackburn,  J. — Mr.  Justice 
Crompton,  in  Plummer  v.  Hedge,*  says  a  plain- 
tiff may  have  a  right  to  costs  though  the  right 
of  action  is  gone.]     I  submit  that  the  whole 
matter  is  settled  by  the  142nd  section ;  Tetley 
V.    Wanless;\   secondly,  if  the  plaintiff  may 
obtain  costs,  I  contend  that  the  Court  has  a  dis- 
cretion to    refuse    them    under    Order  XX., 
Rule  3^  and  that  under  the  special  circumstances 
of  the  case  the  plaintiff  ought  not  to  hare  them. 
[Blackburn,  J.— But  I  do  not  think  we  haye 
any  discretion ;  are  not  these  pleas  imder  the 
old  procedure  ?]     The  particular  plea  in  ques- 
tion was  after  the  new  Acts  came  into  opera- 
tion. 

Blackburn,  J. — The  order  asked  for  here  i& 
that  the  plaintiff  may  be  at  liberty  to  sign 
judgment  for  costs  up  to  the  time  of  the  plea  in 
question.  I  think  we  must  give  such  an  order, 
for,  though  the  plea,  being  a  plea  of  bankruptcy, 
does  not  formally  admit  anything  with  regard 
toL  the  merits  of  the  case,  it  is  certainly  in  the 
nature  of  a  plea  j^ww  darrein  continuance.  The 
case  of  Dunn  v.  Hill  shows  that  under  the  old 
system  by  a  plea  puis  darrein  continuance  the 
defendant  abandoned  all  other  defences.    Then 

♦  24  L.  J.  (a  B.),  24. 
t  L,  !{.,  2  Jfix.,  276. 
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came  the  OomiaoQ  Iaw  Frooedure  Aot,  1852, 
sedaoQ  84,  which  allowed  the  plea  of  the 
defendsnt's  bsntruptoy  to  be  pleaded  along  with 
other  pleaB.  By  liule  23  of  Reg.  (Jen.  Trin. 
T.,  1853,  when  a  plea  ia  pleaded  with  an  aUega- 
tion  that  the  matter  of  defence  arose  after  the 
last  pleading  the  plaintiff  shall  be  at  liberty  to 
oonfeee  suoh  plea,  and  shall  be  entitled  to  the 
eoste  of  the  cause  up  to  the  time  of  pleading  it. 
This  Rule  may  in  some  coses  work  ii^ustioe,  as 
shown  by  the  case  of  Plummer  v.  Hedge ;  but 
that  case  is  a  direct  authority  that  the  plea  of 
bankruptcy  may  be  confessed  so  as  to  give  the 
plaintiff  his  costs  up  to  the  time  of  pleading  the 
plea  It  was  followed  in  the  case  of  Barnett  v. 
London  and  North  Western  Raihcay.  I  am, 
therefore,  of  opinion  that  the  plaintiff  is  entitled 
to  this  order. 

Lush,  J. — I  am  of  the  same  opinion.  I  am 
oonvinoed  by  authority  that  there  was  no  inten- 
tion on  the  part  of  the  Legislature  to  make  any 
difference  between  a  plea  of  bankruptcy  and 
any  other  pleajiufs  darrein  continuance. 

QuAiN,  J, — I  am  of  the  same  opinion. 
Before  the  Common  Law  Procedure  Act,  1852, 
this  plea  oould  not  be  pleaded  together  with  auy 
other.  After  the  Act  it  could ;  but  tliis  was 
supplemented  by  the  Itule  already  referred  to, 
the  consequence  of  which  was  that,  though  the 
plea  was  not  in  itself  an  abandonment  of  all 
other  grounds  of  defence,  yet,  if  pleaded  as  a 
defence  arising  after  action  brought,  and  con- 
fessed by  the  plaintiff,  it  operated  as  putting 
on  end  to  the  right  of  actiou,  and  ayoiding  the 
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other  defenoeSi  and  the  plaintiff  was  entitled  to 
his  costs  up  to  the  time  of  pleading  it.    Order 
XX.,  Bule  3)  appears  to  be  the  same  in  eSeotas 
Enle  23  of  Trin.  T,,  1863. 
Order  absolute.* 


OEDEfi  XXI. 
{Defendants  not  requiring  a  Statement  ef  Claim.) 
High  Court  op  Justice. — Chancery  Diyisioii. 

(Before  Sir  £.  Maukb,  V.C.) 
December  ISM,  1875. 

Breton  v.  Mockett. 
A»  to  whether     This  was  an  action  by  the  infant  children  of 

a  itatetnent  of  , 

eiaim  should  be  €k  testator,  who  took  interests  under  his  will, 
^Cn^theeaee  ^^^  *^®  administration  of  his  real  and  personal 

M  intended  to    estate. 

^eh^cauee*'  The  writ  was  issued  on  the  15th  of  November, 
in  the  Chan-  1875,  and  indorsed  as  a  legatee's  action,  par- 
query  f  Conflict  suaut  to  the  form  given  in  Appendix  (A)  to 
of  authoHtiee.  the  Krst  Schedule  of  the  Supreme  Court  of 
Judicature  Act,  1875,  part  II.,  s.  1. 

The  defendant  had  appeared.  The  action 
was  heard  as  short,  and  no  statement  of  olaim 
had  been  delivered. 

On  the  13th  of  December,  1875,  the  plaiatifi 
gave  short  notice  of  trial. 

Whitehornej  for  the  plaintiff. — ^In  Htylor  v. 
Ducketty\  the  Master  of  the  Bolls  said  that  in 

•  1  Q.  B.  D.,  666;  46  L.  J.  (Q.  B.),  676;  84  L.  T.,  34«; 
24  W.  R.,  819. 

t  Reported  Vol.  I.,  p.  98. 
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an  ordinaiy  oreditor's  administratioii  suit  no 
Btatement  of  olaim  should  be  filed.  Tliia  is  a 
very  simple  oaae.  We  do  not  ask  for  the  d&- 
<nsion  of  the  Court  on  any  question  of  ooostruo- 
tton.  Minutes  of  judgment  have  been  prepared 
which  will  furnish  all  the  information  required 
for  the  purposes  of  farther  oonsideratioB.  He 
referred  to  Order  XXI.,  Rule  1.  [The  Yioe- 
Chancellor  referred  to  Appendix  (C),  Na  3,  as 
a  oonrenient  form  of  daim.] 

Edward  Hume,  for  the  defendant 
Malins,  Y.G. — The  Xjegislature  has  said 
there  is  not  to  be  a  bill,  but  there  may  be  a 
statement  of  olaim.  There  is  great  inoon- 
Testienoe  in  not  having  a  statement  of  daim  in 
short  oanses,  where  there  may  be  qneetions  of 
oomtniotion,  or'  other  matters  aa  to  which  the 
Court  onght  to  be  informed,  and  in  snob  oases 
I  shoold  certainly  desire  a  etatement  to  be  filed. 
The  Master  of  the  Bolls  has  decided  that  ia 
an  ordinary  creditor's  administration  suit,  where 
there  can  be  no  qoeetion  of  coustruotion,  or 
in  an  administration  suit,  where  there  is  an 
intestaoy,  there  mnst  not  be  a  statement  of 
claim,  because  there  the  only  qoestion  is, 
what  are  the  debts  and  what  are  the  assets  ? 
Bnt  where  it  is  an  action,  as  in  the  present 
caw,  to  administer  the  trusts  of  a  will,  and 
points  of  oonstruotion  may  arise,  I  think  it 
light  that  a  statement  of  olum  should  be 
delivered,  and  I  would  allow  the  coats  of  it. 
Where  there  are  parties  interested  under  a  will, 
and  it  is  desired  to  take  a  decree,  short  in  the 
first  instance,  a  statement  of  claim  ought  to  be 
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deliyerecL  In  this  particiilar  case  the  plaintiff 
may  take  a  decree  according  to  the  minutes 
as  signed.* 


MuprOf  p.  98. 


Chakcer'I  Division. 

(Before  Sir  0.  Haij,,V.C,) 
Januarf/  22nd,  1876. 

Green  v.  Colebt. 

fwte^^MrttoH  This  was  an  action  by  cestuis  que  trust  nnder 
V.  Moei'Ht,  a  ^iii  for  the  administration  of  the  real  and 
personal  estate  of  the  testator.  The  plaintiffi 
issued  their  writ  on  the  27th  of  November, 
1875,  and  on  the  11th  of  December  they  by 
letter  requested  the  ^defendants,  who  were  the 
executors  and  devisees  in  trust  of  the  testator, 
to  consent  to  an  immediate  decree  for  adminis- 
tration in  order  to  save  the  expense  of  a  state- 
ment of  claim. 

The  defendants  considered  that  the  plaintifi 
ought  in  such  an  action  to  deliver  a  statement 
of  claim,  and  the  plaintiff  accordingly  delivered 
their  statement  of  claim  on  the  24th  of  December. 
The  defendants  then  delivered  their  statement 
of  defence,  in  which  they  stated  that  they  were 
willing,  subject  to  the  sanction  of  the  Court,  to 
consent  that  the  action  should  be  tried  as 
^'  short,"  and  the  usual  administration  decree 
taken. 

The  action  came  on  for  trial  as  a  '^  short 


cause.** 


♦  33  L.  T.,  684 ;  W.  N.,  1875,  p.  255, 
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Cozeiia-Hardy,  for  the  plaintiff — There  is  a 
conflict  of  authority  ae  to  whether  anj  state- 
ment of  claim  should  be  delivered  .when  it  ia 
intended  to  hear  an  aotion  "short."  The 
Master  of  the  Rolls  has  held*  that  no  stateipent 
shonld  be  delivered  in  each  a  case ;  but  Yioe- 
Chanoellor  Malins  has  ooneideredf  that  in  such 
A  suit  as  the  present  it  is  the  proper  course  to 
deliver  a  statement  of  claim. 

Alfred  Smith,  for  the  defendants. 

Hall,  Y.C,  in  making  the  usual  order, 
said : — I  cannot  follow  Yice-Chancellor  Malins 
as  to  the  necessity  for  a  statement  of  claim  in 
any  cause  which  is  to  be  beard  as  "  short."  I 
concur  with  the  Master  of  the  Bolls  that,  as  a 
perfectly  general  rule,  the  defendants  in  actions 
for  adminbtration,  agreed  to  be  tried  as  "short" 
in  the  first  instance,  ought  to  dispense  with  a 
statement  of«laim.t 


Chancery  Division, 

(Before  Sir  E.  Malibs,  V.CJ 
Jtnuary  S2n<^  1876. 

Botes  v.  Cook. 
This  was  an  aotion  by  one  of  the  children  of  Se»>>i*v7'. 
Mr.  and  Mn.  Boyee,  the  writ  being  indorsed  ^^  Mirh-i 
pursuant  to  Appendix  (A),  part  II.,  s.  1,  as  a  •"J*'^  p- 
clfum  to  have  the  trusts  of  an  iudentore  oarried 
out. 

•  Tayler  -v.  DudcHt ;  ropotted  Vol,  I,,  p.  98. 

t  Breton  T.  Mockttt ;  reportod  «ij>r3,  p.  BR. 

I  I  Ch.  D.,  693 ;  *6  L.  3.  (Ch.),  303 ;  24  W.  E..  £W. 
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The  action  was  set  down  as  ^*  short/' 

No  statement  of  claim  had  been  delivered, 
the  defendant  having  stated  that  he  did  not 
require  one. 

C.  H.  Turner^  for  the  plaintiff. 

MALmSy  Y.O. — I  dedine  to  make  an  order 
without  a  statement  of  claim.  I  wish  to  hare 
a  written  statement  of  claim  in  all  cases  whioh 
involve  the  construction  of  a  deed  or  will,  or 
other  instrument  in  writing.  It  is  not  for  the 
interest  of  suitors  that  I  should  make  a  decree 
without  knowing  the  facts  on  which  it  is  to  be 
based* 

Cozens^Hardy^  for  the  def endants,  stated  thit 
Yice-Ghancellor  Hall  had  that  morning  men- 
tioned  that  he  could  not  sanction  the  doctrine 
that  a  statement  of  claim  was  necessary  in  a 
short  cause."** 

Malids,  Y.C. — I  shall  adhere  to  the  practice 
I  stated  in  Breton  v.  MocketiA  The  action 
must  stand  over  till  Saturday  next,  and  a 
statement  of  claim  must  be  delivered  in  the 
meantime.  I  shall  allow  the  costs  in  all  such 
cases  as  being  necessary.J 


*  See  Qrem  t.  CoUby^  reported  tupra^  p.  100. 

t  Beported  »ifpra,  p.  98. 

J  aa  L.  T.,  778 ;  W.  N.,  1876,  p.  2S. 
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(The  Plaintiff  shall  deliver  a  Sintempnt  n/ 
Claim  viihin  tix  tcpe/rs  from  the  time  of  the 
Defendant  entering  an  Appearance) 

High  Codbtop  JuancB. — Chancery  Division. 

(Before  Sir  C.  Hail,  V.C.} 
Mat,  Ifjih,  187fl. 

HlGOINBOTHAM   V.    AyNSI.ET, 

The  Tmt  in  this  notion  had  "been  issued  on  Thi  plaintiff 
the  23nlof  Mareh,  1876.  Tho  defendant  ap- ^'"j? '"  „„; 
peared  and  did  not  state  that  he  did  not  require  •i'l'f^i'-s  * 
a  statement  of  claim,  but  no  such  staieTaeut  claim  icH/iin 
had  been  put  in  within  the  six  weeta  required  '**  '"^w'^f 
by  Order  "XXT.,  Rule  1,  Paragraph  (a).  Order  XXI., 

Ou  the  17th  of  May  the  plaiutiff  had  heen  ^^f/J^  '^J'" 
served  with  notioe  of  motion  on  the  part  of  the  ictfi/urthtr 
defendants  to  dismiBB  tho   action  for  want  of  („  dtUeer  it. 
prosecuHon  under  Order  SXIX,,  Rule  1,  and 
to-day  the  motion  oame  on  for  hearing, 

W.  Barber,  in  support  of  the  motion. 

W.  Senehate,  tot  the  plaintitr,  referred  to  the 
words  at  the  end  of  Kule  1,  "  or  may  maka  such 
other  order  on  suoh  terras  as  to  the  Court  or 
Judge  shall  seem  just,"  and  requested  the 
CoTut  to  follow  the  old  practice  and  give  four- 
teen dnj^  within  which  the  plaiutiff  might 
deliver  his  statement,  he  paying  the  coats  of 
the  motion 

Hall,  V.O. — I  do  not  mean  to  lay  down  the 
role  that  in  every  oaso  the  old  practice  will  be 
adhered  to.  The  course  to  he  adopted  must 
depend  on  the  inrotunstances  of  each  case.    The 
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period  of  BIX  weeks  being  fixed  by  Order  XXI., 
Bule  1,  for  the  delivery  of  the  statement  of 
daim,  a  person  intending  to  bring  an  action 
ought  to  be  so  far  prepared  as  to  be  able  to 
oomply  with  that  reg^ation.  I  think  a  week's 
time  will  be  long  enough. 

The  order  made  upon  the  motion  waiB — "The 
plaintiff  to  deliver  his  statement  of  claim 
within  one  week,  from  this  day,  otherwise  the 
action  to  be  dismissed  with  costs.  The  plaintiff 
to  pay  the  costs  of  the  motion."* 


ORDER   XXII. 
Rule  1. 


{The  Defendant  %hM  deliver  his  Dtfenee  within 
eight  days  from  the  delivery  of  the  Stat-ement 
of  Claim  orfromthetime  limited  for  appearance, 
whichever  shall  be  last,  unless  such  time  is  ex- 
tended by  the  Court  or  a  Judge.} 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Gbo&ob  Jbssbl,  M.B«) 
Fthruwry  17M,  1876. 

Hodges  v.  Hodges. 

TKe  word  rpi^jg  ^^s  a  demiuTcr  by  one  of  the  defen- 

Order  XXIL,  dants,  T.  W.  Garrold,  a  soBoitor^  to  a  statement 
^$a  dl'  ^^  ^^^^  delivered  by  the  plaintiff,  John  Hodges, 
mmmr  to  the  for  the  delivery  up  and  cancellation  of  a  deed. 

•  3  Ch.  D.,  288 ;  24  W.  It,  782. 
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The  writ  was  iasued  in  December,  1875.  f^^ii^t  <■/ 
The  defendant  appeared.  The  statement  (^  thtrefmv,  if 
claim  was  delivered  on  the  6th  of  Jamiary,  1876.  "^"^■^"'^  „ 

The  statement  of  olaim  alleged  that  John.  a$faiM"  6e 
Hodges,  the  plaintiff,  was  a  yeoman,  of  advanoed  ^^s^''^'''^'^ 
age  and  in  feeble  health,  living  with  his  niece ;  ^f™i"ii  ^  *" 
that  in  March,  1875,  the  defendant,  'Richtada/iieiiviriii'/ a 
Hodges,  came  to  reside  in  his  house  under  the  'jo'""""  •■/ 
.      .     c        ■  i-        ±  I-  J  L-        ■  defeiKt,K<U.>i, 

pretext  of  assisting  to  nurse  him  and  his  mece  ;  tin  miargfi 
that  on  the  12th  of  July  the  plaintiff  had  an  *^l^jf'"/'' 
attack  of  poiolysiB,  &om  the  effect  of  which  his  tht  tnlargi- 
mind  became,  and  for  some  days  remained,  in  "^' ' 
a. state  of  fatuity;  that  on  the  17th  of  July 
the  defendant  darrold  was  brought  to  the  bouse 
without  the  plaintiff's  knowledge  or  direction, 
the  plaintiff  being  at  the  time  incapable  of 
understanding  any  business  transaction;  that 
the  defendant  darrold  was  not  the  solicitor  of 
the  plaintiff,  hut  of  the  defendant  Hodges ;  that 
the  plaintiff  had  no  knowledge  of  what  passed 
while  the  defendant  Garrold  was  at  his  house, 
but  that  it  was  now  alleged  by  the  defendants, 
or  one  of  them,  that  a  deed  had  been  then 
executed  by  the  plaintiff  disposing  of  his  pro- 
perty in  f arflur  of  Hodges  ;  that  the  defendants 
refosed  to  give  up  the  deed,  and  that  Ctarrold 
declined  to  give  the  necessary  information  on 
the  subject  as  to  the  circumstances  attend- 
ing the  exeoutioQ.  The  plaintiff  accordingly 
claimed  to  have  the-  deed  deUvered  up  to  be 
cancelled. 

The  defendant  obtained  an  order  enlarging  the 
time  until  the  22nd  of  January  "  to  deliver  his 
After  the  14th  and  before  the  22nd 
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of  January  he  dfimurred.  The  demmrer  now 
oame  on  for  argument* 

Pope,  for  the  plaintiff,  made  a  preliminary 
objection.  The  demnrrer  was  not  deliyered 
within  the  eight  days  required  by  Order 
XXVIII.,  Rule  3,  and  Order  XXIL,  Rule  1, 
The  defendants  had,  no  doubt,  obtained  an 
extension  of  time  underOrderXXII.,B.ule  1,  for 
the  delivery  of  their  "  defence;'*  but  "defenoe" 
under  this  Rule  could  not  be  regarded  as  includ- 
ing ^^  demurrer,"  which  was  dealt  with  by  a 
separate  Order* 

Chittyy  Q.(7.,  and  W.  Barbery  for  the  defen- 
dant Garrold,  were  not  called  upon. 

Jbssbl,  M.R. — ^By  the  terms  of  the  order  for 
the  extension  of  time  the  defendant  was  to 
have  till  the  22nd  of  January  to  ^'  deliver  his 
defence ; "  that  means,  in  my  opinion,  any  kind 
of  defence.  A  demurrer  is  a  defence,  and  is, 
therefore,  included  in  the  order  for  the  extai- 
sion  of  time.  If  it  wcub  desired  to  prevent  the 
defendant  from  demurring  alone,  the  order 
should  have  provided  for  that  specifically,  as 
used  to  be  done  under  the  old  practice.  I  must, 
therefore,  disallow  the  preliminary  objection. 

His  lordship  then  went  into  the  merits  of  the 
case. 

Demurrer  allowed,  with  liberty  to  amend.* 

*  2  Ch.  D.,  112;  24  W.  R.,  293. 
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Bulb  5. 


{Cottnter'claim  raising  queationi  between  a  de- 
fendant and  the  plaintiff  along  icith  any  other 
person  or  persons.) 

See  the  case  of  Warhbe  v.  Twining,  re- 
ported Vol.  n.,  p.  59. 


Ktils  9. 

■  ( When  the  d^endant  by  his  Statement  qf  Defence 
sets  up  a  Counter-claim,  if  the  plaintiff  or 
any  other  person  named  as  a  party  to  such 
Counter-claim  contends  that  the  claim  thereby 
raised  ought  not  to  be  disposed  of  by  tcay  of 
Counter-claim,  but  in  an  independent  action,  he 
may,  at  any  time  before  reply,  apply  to  the 
Court  or  a  Judge  for  an  order  that  such 
Counter-claim  may  be  excluded,  and  the  Court 
or  a  Judge  may,  on  the  hearing  of  such  applica- 
tion, make  such  order  as  shall  be  just.) 

HlOH  COCBT  OF  JUSTICB. — ChANCBRT  DIVISION. 

(Befon  Sir  0.  Haii,  V.C.) 

Mank^lk,  1S7S. 

Paiiwick  f.  Scott. 

Thifl  WM  an  aotion  brought  in  the  Commoit  ^  "^"^ 
Fleas,  but  tranaferred  to  the  Chanoery  Division,  etudid. 
in  which  the  plaintiff  Fadwiok,  bj  his  Btstement 
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of  olaiin,  sought  to  recover  from  the  defendant 
Sir  C.  E.  Scott  a  sum  of  £10,000,  which  the 
plaintiff  alleged  that  he  had  been  compelled 
to  bring  into  a  settlement  of  which  he  was 
trustee  and  the  defendant  cestui  que  trusi^  in 
order  to  replace  a  similar  sum  secured  by 
policies  which  the  plaintiff,  by  an  innocent 
breach  of  trust,  had  permitted  to  be  withdrawn 
from  the  settlement  upon  a  joint  and  several 
covenant  by  the  defendant  and  his  farther  to 
indenmifj  him. 

The  defendant  Sir  C.  E.  Scott  delivered  a 
defence  and  two  counter-claims  to  which  he 
made  the  plaintiff  Fadwick  and  one  E.  H. 
Scott  defendants. 

In  the  defence  he  denied  that  the  plaintiff  had 
sustained  any  loss,  or  that  any  claim  had  been 
made  upon  him,  and  insisted  that  the  covenant 
to  indemnify  the  plaintiff  had  been  obtained, 
with  the  knowledge  of  the  plaintiff,  by  duress, 
and  ought  to  be  set  aside  as  void  in  Equity. 

By  way  of  counter-claim  he  stated,  first, 
that  by  the  deed  of  indenmity  his  father 
covenanted  to  indemnify  biip  against  his  in- 
demnity, and  that  Fadwick  and  E.  H.  Scott, 
being  his  father's  executors,  must,  under  cir- 
cumstances which  he  detailed,  be  taken  to  have 
admitted  assets  sufficient  to  satisfy  the  covenant 
of  counter-indemnity,  and  that  the  plaintiff 
Fadwick  ought  to  be  considered  as  having  re- 
tained out  of  those  assets  the  amount  of  his 
claim  so  as  to  extinguish  it ;  and,  if  assets  bad 
not  been  admitted  by  the  executors,  he  daioied 
a  declaration  that  the  counter-indenmity  ought 


REP0BT8  OF  CASES.  109 

to  be  answered  out  of  his  father's  estate,  and 
that  such  estate  might  be  administered  for  that 
purpose. 

By  way  of  further  counter-claim  Sir  C.  E. 
Scott  stated  that  his  father  had  by  a  certain 
deed  poll  appointed  a  sum  of  £10,000  to  the 
defendant  E.  H.  Scott  upon  a  secret  trust  to 
apply  it  in  satisfaction  of  the  liabilities  of 
both  his  father  and  himseK  under  the  deed  of 
indenmity;  and  he  claimed  performance  of 
the  trust  by  the  defendant  E.  H.  Scott  accord- 
ingly. 

A  motion  was  now  made  under  Order 
XXn.,  Eule  9,  on  behalf  of  the  plaintiff 
Padwick,  that  these  counter-claims  might  be 
excluded. 

(r.  Hastings,  Q.O.,  and  Tremletty  in  support 
of  the  motion. — These  counter-cljdms  are  set  up 
under  Order  XIX.,  Kule  3,  which  was  founded 
on  sub-section  (3)  of  section  24  of  the  Supreme 
Court  of  Judicature  Act,  1873,  But  by  the 
express  terms  of  that  sub-section  the  relief  sought 
by  the  defendant  must  "  relate  to  '*  or  be  "  con- 
nected with  the  original  subject  of  the  cause 
or  matter.''  The  defendant,  in  effect,  says  in 
his  first  counter-claim  :  "  I  am  surety  for  my 
father  and  his  estate  is  being,  or  must  be,  ad- 
ministered. Go  and  see  whether  you  cannot  get 
the  amount  of  your  claim  out  of  it."  This, 
however,  is  a  simple  money  claim,  while  the 
result  of  the  administration  will  depend  upon 
many  matters  which  the  Court  cannot  in  this 
action  deal  with.  The  defendant's  remedy  is 
to  apply  under  Order  XVI.,  liules  17  and  18, 
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for  indemnitj  against  third  persons,  as  was 
done  in  Be  Craven  v.  Brat/* 

The  second  connter-claim  raises  the  question 
of  a  secret  trust,  and  a  special  fund  appropriated 
to  meet  this  daiuL  Nothing  could  be  more 
calculated  to  embarrass  and  delay  the  plaintiff 
in  enforcing  his  daim.  Had  the  defendant, 
instead  of  setting  up  these  counter-claims,  filed 
two  bills  for  the  same  relief  they  would  have 
been  dismissed  with  costs. 

Dickinson^  Q»C,j  and  C.  Braumej  for  the  defen- 
dant Sir  C.  E.  Scott,  in  opposition  to  the  motion. 
The  defences  are  so  bound  up  with  the  daim 
that  they  ought  to  be  heard  together.  By  Order 
XYII.,  iiule  5,  it  is  provided  that  claims  by  or 
against  a  person  as  executor  may  be  combined 
with  claims  by  or  against  him  personally ;  and 
the  defendant  has  properly  availed  himself  of 
sub-section  (3)  of  section  24  of  the  Supreme 
Court  of  Judicature  Act,  1873,  to  bring  before 
the  Court  the  executors  of  his  father's  will,  viz., 
the  plaintiff  and  a  third  person,  pursuant  to 
Order  XXIL,  Eule  6. 

Kekemch  appeared  for  the  defendant  E.  H. 
Scott,  but  did  not  support  either  the  motion 
or  the  counter-claims. 

Hall,  V.C — The  case  in  support  of  the 
counter-daimB  is  first  attempted  to  be  rested  on 
section  24,  sub-section  (3),  of  the  Supreme 
Court  of  Judicature  Act,  1873,  but  that  sub- 
section was  not  in  any  way  whatever  intended 
to  apply  to  cases  like  the  present,  where  a  new 
subject-matter  is  attempted  to  be  brought  in  by 

•  Reported  VoL  I.,  p.  11. 
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oounter^olaiins.  The  section  goes  no  farther  than 
fhe  old  practice  as  to  a  cross-bill,  and  it  is  not  in- 
tended inanjway  to  extend  or  enlarge  that  prac- 
tice ;  that  sufficiently  appears  even  from  the 
opening  sentences  of  the  sub-section,  but  it  is 
rendered  still  more  dear  by  the  latter  portion 
of  it,  because,  although  it  goes  on  to  mention 
third  parties,  it  specially  provides  that  there 
must  be  a  relation  or  connection  between  the 
relief  sought  and  the  original  subject-matter  of 
the  cause. 

Then,  again,  it  is  said  that  the  course  which 
has  been  adopted  here  is  justified  by  Order 
XVll.,  Bule  5.  Now,  assuming  that  that  Rule 
was  meant  to  apply  to  counter-claims,  the 
obvious  meaning  is  this :  The  case  of  Aahby 
V.  Aahbp,  and  other  cases  of  that  class,  where 
inconvenience  has  arisen  from  inability  to  join 
in  the  Common  Law  Courts  claims  by  or  against 
an  executor  in  his  personal  and  in  his  repre- 
sentative character,  were  in  the  minds  of  the 
framers ;  but  even  with  regard  to  such  cases  it 
was  thought  that  difficulty  might  arise,  and 
Bule  9  was  added  to  give  the  Court  a  discretion. 
Order  XYI.,  Bule  18,  does  not  apply  to  the  pre- 
sent case,  as  a  defendant  cannot  get  present  reKef 
under  that  Bule.  He  can  only  bind  the  third 
party  by  the  judgment.  Order  XIX.,  Bule  3, 
is  addressed  to  the  difficulty  which  there  was 
under  the  old  practice  as  to  cases  of  set-off  with- 
out damages,  but  it  only  applies  to  the  case  of 
a  cross-action  connected  with  the  original  cause 
of  action. 

Now,  the  first  counter-daim  here  is,  in  effecti 
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this :  '^  Youy  A.  and  B.,  are  executors,  and  you 
have  so  dealt  with  your  testator's  assets  that  I 
can  charge  you  with  an  admission  of  assets  inmy 
favour. ''  To  prove  a  case  like  that  would  require 
an  administration  suit  going  into  all  sorts  of  mat- 
ters. Inquiries  would  have  to  be  made  how 
the  assets  have  been  applied  before  arriving  at 
the  conclusion  that  there  has  been  such  a  dealing 
with  the  assets  as  alleged.  But  it  is  said  that, 
under  the  ciroumstances,  the  Court  will  consider 
that  the  executors  must  have  done  their  duty, 
and  they  must  be  taken  to  have  paid  off  this 
particular  liability.  That  appears  to  me  to  be 
an  attempt  to  make  a  case  which  cannot  be  con- 
veniently dealt  with  in  this  original  action,  and 
I  think  that  the  original  action  ought  not  to  be 
delayed,  or  stayed,  until  such  a  case  shall  have 
been  worked  out,  the  plaintiff  meanwhile  being 
left  without  any  remedy  in  respect  of  the  pay- 
ments made  by  him.  I  therefore  direct  that 
the  first  counter-claim  be  excluded  under  Order 
XXII.,  Rule  9. 

The  second  counter-clcdm  has  no  connection 
with  tiie  testator's  estate  further  than  this,  that 
the  testator  has  made  what  is  apparently,  on 
the  face  of  it,  an  absolute  appointment  to  a 
third  party,  and  it  is  alleged  that  the  appoint- 
ment was  made  on  a  secret  trust«  It  involves 
so  many  considerations,  and  is  so  entirely  dis- 
tinct &om  the  original  cause  of  action,  that  I 
should  be  doing  the  plaintiff  an  injustice  if  I 
allowed  it  to  be  mixed  up  with  it.  It  is  also  in 
reality  a  counter-claim  against  a  third  party, 
and  I  could  not,  consistently  with  the  conistruo- 
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lion  put  upon  subsection  (3)  of  section  24  of 
the  Supreme  Court  of  Judicature  Act,  1873,  in 
the  case  of  Be  Craven  v.  Bray^*  give  such  relief 
as  is  sought.  I,  on  these  grounds,  therefore 
direct  the  second  counter-claim  to  be  also 
excluded  under  Order  XXTT.,  Bule  9. 

The  costs  of  the  plaintiff  and  the  defendant 
to  the  original  action  will  be  costs  in  the  cause ; 
the  defendant  Sir  Olaude  E.  Scott  must  pay  the 
costs  of  Mr.  E.  H.  Scott.t 

BULE  10. 

(The  Court  may  give  judgment  for  the  balance 
in  favour  of  the  dtfendant,  where   in    any 
action  a  Set-'Off  or  Counter-claim  is  established 
against  the  plaintiff's  Claim.) 
See  the  case  of  Eolfb  v.  Macla&en,  reported 

under  Order  XIX,  Bule  20,  p.  82,  supra. 


OEDEB  XXin. 


(The  plaintiff  may^  at  any  time  before  the 
receipt  of  the  defendants  Statement  ofDqfefice^ 
OTy  qfter  the  receipt  thereof  brfore  taking  any 
other  proceeding  in  the  action — save  any  in- 
terlocutory application— by  notice  in  writing^ 
wholly  discontinue  his  action,  or  withdraw 
any  part  or  parts  of  his  alleged  cause  of 
complaint,  and  thereupon  he  shall  pay  the 

,  defendants  costs  of  the  action ;  or,  if  the  action 
be  net  wholly  discontinued,  the  dtfendanPs 

*  Beported  Vol.  I.,  p.  11. 

t  2  Ch.  D.,  736 ;  46  L.  J.  (Gh.),  350;  24  W.  B.,  723. 
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eadi  occaaioned  by  the  matter  so  withdrawn. 
Such  costs  shall  be  taxedy  and  such  discon' 
tinuanee  or  withdrawal^  as  the  case  may  be, 
shall  not  be  a  defence  to  any  subsequent 
action.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Ohabuh  Hat.i.,  Y.O.) 
ifa^  Uth  and  I5th,  1876. 

Bolton  9.  Bolton. 
The  words.  In  thifl  0086  the  plaintiff  had,  after  the 
tipofi  h$  shaU  receipt  of  the  defendant's  Statement  of  Def enoe, 
f^'^»*'  given  notioe  to  disoontinae  his  action  under 
of  the  aetion"  Older  XXIII.,  and  thereupon,  pursuant  to  the 
^xxifi  have  ^*^^®  Order,  the  defendant's  costs  had  been 
the  effect  of  an  taxcd  upou  the  notioc  of  discontinuance,  ^thout 
^ntlfihe^'  *^y  order  directing  him  to  tax  the  costs  having 
Court,  upon  been  made.  These  costs  the  plaintiff  had  made 
writofexecu-  default  in  paying.  Upon  application  being  made 
tion  may  issue  Jo  the  Record  and  Writ  Clerk  to  issue  a  writ 

tcithout  any 

further  order  otfi.  fa.  to  ciiforce  payment  of  these  costs,  he 
or  judgment,  declined  to  issuc  such  writ  on  the  ground  that 
no  judgment  or  order  had  been  made.  By  Order 
XLn.,  Eule  9,  '*  No  writ  of  execution  shall 
be  issued  without  the  production,  to  the  Officer 
by  whom  the  same  should  be  issued,  of  the 
judgment  upon  which  the  writ  of  execution  is 
to  issue."  The  forms^of  writs  of  ^. /a.  and  |, 
elegit f  given  in  the  Appendix  (F.),  redte  that 
the  sum  of  money  to  enforce  payment  of  which 
the  writ  is  issued  was  ^^  adjudged  or  ordered  to 
be  paid  by  a  judgment  or  order  of  the  Court.** 
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Oswald,  now  applied  ex  parte  on  behalf  of 
the  defendant,  and  submitted  that,  there  being 
no  provision  in  the  Bules  making  it  neoessary 
to  sign  judgment  for  oosts  in  the  case  of  dis- 
eontinuanoe,  the  words  ''  thereupon  he  shall  pay 
the  defendant's  oosts  of  the  action/'  in  Order 
XXIII.,  had  the  effect  of  a  judgment  or  order 
of  the  Oourt  for  their  recoveiy,  and  that  although 
the  form  of  fi.  fa.,  No.  1  in  Appendix  (F),  was 
inapplicable  to  the  case,  yet  his  Lordship  could, 
under  Order  XLY.,  Bule  10,  vary  the  form  as 
oircumstances  might  require,  and  he  therefore 
asked  for  liberty  to  issue  a  Ji.  fa.  with  this 
yaiiation  in  the  body  of  the  writ  from  Form 
1,  viz.,  ^*  which  was  lately,  &o.,  in  a  certain 
action,  &c.,  pursuant  to  Order  XXIII.  of 
the  Bules  of  Court,  1875,  upon  a  notice  in 
writing,  dated,  &c.,  whereby  the  said  A.B. 
gave  notice  to  the  said  C.D.'of  discontinuance 
of  the  said  action,  and  upon  the  certificate  of 
one  of  the  Taxing  Masters  of  our  said  Court, 
filed,  &o.,  adjudged  to  be  paid  for  the  costs  of 
the  said  action  by  the  said  A.B.  to  the  said 
CD.,  together  with  interest  thereon,  from, 
&o."  (the  date  of  the  Taxing  Master's  certi- 
ficate). 

Hall,  Y.O;,  gave  liberty  to  issue  the  writ  in 
the  above  form,  and  said  that  it  might  be  issued 
at  once  without  further  or  other  order.^ 


•  3  Gh.  D.,  276;  85  L.  T.,  358;  24  W.  B.,  663.  See 
newBiale  2a  of  Order  XXnL(Oharley'flJadioatiire  Acts, 
531,  8rd  Edition),  whidh  was  made  in  consequence  of  this 
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Bulb  2a. 

(A  defendant  may  sign  judgment  for  the  code 
of  an  action^  \f  wholly  discontinued,  or  for  the 
costs  occasioned  by  the  matter  withdrawn^  if 
the  action  be  not  wholly  discontinued.) 

See  the  case  of  Bolton  v.  Bolton,  reported 
supra,  p.  114|  under  Bule  1  of  this  Order,  and 
the  note  thereto. 


ORDER  XXIV. 

Rule  1. 

{The  plaintiff  shall  deliver  his  reply). 

See  the  case  of  Earp  v*  Henderson,  reported 
trader  Order  XIX.,  Rule  14,  supra,  p.  72,  and 
the  case  of  Ltiton  v.  Litton,  reported  under 
Order  XL.,  Rule  11,  infra. 


ORDER  XXVI. 

{When  in  any  action  it  appears  to  a  Judge  that 
the  Statement  of  Claim,  or  Defence,  or  Reply, 
does  not  sufficiently  define  the  issues  of  fact  in 
dispute  between  the  parties,  he  may  direct  ike 
parties  to  prepare  issues,  and  such  issues  shall, 
if  the  parties  differ,  be  settled  by  the  Judge.) 

See  the  case  of  Wood  y.  The  Anolo-Italiak 
Banking  Company,  Limited,  reported,  under 
Order  XXXI,  Rule  19,  ififra. 
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OEDER  XXVIL 

EULE    1. 

{The  Court  or  a  Judge  may  at  any  stage  of  the 
proceedings  allow  either  party  to  alter  his 
Statement  of  Claim  or  Defence  or  Beply,  or 
may  order  to  be  struck  out  or  amended  any 
matter  in  such  Statements  respectively y  which 
may  be  scandalous^  or  which  may  tend  to  pre* 
judice  or  delay  the  fair  trial  of  the  action;  and 
all  such  amendments  shall  he  made  as  may  be 
necessary  for  the  purpose  of  determining  the 
real  questions  or  question  in  controversy 
between  the  parties.) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Gbobob  Jbsbil,  H.B.) 

November  bth,  1876. 

BUDDING    V.    MURDOCH. 

This  was  a  motion  for  decree  in  a  suit  insti-  ^gJI^^^^^  f^ 
tuted  under  the  old  practice  to  enforce  i}ie^»etupbif 
plaintiff's  alleged  right  to  the  flow  of  water  aJTofn^' 
along  an  artificial  watercourse.  matter  under 

The  plaintiff  claimed  to  be  entitled  as  thexzr//., 
successor  in  title  to  E.  Morgan.  Morgan  had  ^^  ^• 
erected  mills,  and  had  altered  the  direction  of 
the  watercourse,  and  increased  the  water  supplj 
by  the  erection  of  a  dam,  the  formation  of  a 
reservoir,  and  other  means.  The  plaintiff  claimed 
to  b«  entitled  to  the  watercourse  in  its  altered 
state,  1st,  Under  an  Indenture  dated  the  2nd 
of  February,  1853,  and,  2ndl7  By  presoription 
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as  haTing  enjoyed  it  by  himself  or  his  prede- 
oessors  in  title  for  twenty  years. 

The  defendant  was  entitled  to  the  nse  of  the 
water  in  the  original  watercourse^  at  a  point 
below  the  plaintiff's  property,  bat  as  his  supply 
was  not  interfered  with  by  the  alterations,  he 
made  no  objeotion  to  them  nntil  a  dispute  arose 
as  to  the  liability  of  the  plaintiff  or  defendant 
to  the  payment  of  a  rent  due  to  a  eanal  com- 
pany for  water  supply.  The  defendant  then 
opened  the  floodgates  of  the  dam  and  let  the 
water  into  the  old  oourse,  thereby  stopping  the 
plaintiff's  mills. 

The  biQ  prayed  for  an  injunotion,  and  also 
for  damages. 

SouihgatBy  Q.C,  and  C%es^for  the  plaintiff, 

Chitty^  Q.C.,  and  Nalder  for  the  defendant 

Sir  George  Jessel,  M.B.,  was  of  opinion 
that  no  title  was  shown  by  the  plaintiff  either 
under  the  Indenture  of  Febnlaiy,  1853,  or  by 
prescription. 

Southgate,  Q.C.^  then  asked  for  leave  to 
amend  under  Order  XXVTL,  Eule  1,  by  the 
introduction  of  new  matter* 

Sir  George  Jessel,  M.E. — ^If  the  suit  had 
come  to  a  hearing  prior  to  the  commencement 
of  the  Supreme  Court  of  Judicature  Acts,  the 
question  whether  the  plaintiff  should  have  leave 
to  amend  would  have  required  grave  considera- 
tion, having  regard  to  the  decision  in  Lord 
Damky  v.  The  London  Chatham  and  Dover 
Railway  Company.*    I  think,  however)  that 

•  1  De  Gex,  J.  &.  S.,  204. 
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the  new  practice  ought  to  be  applied.  The 
plaintiff  may  have  a  case  by  leason  of  the  de- 
fendant having  stood  by  and  aoqxdesoed  in  the 
expenditoie  of  money  in  altering  the  water- 
conise.  I  willy  therefore,  give  the  plaintiff  leave 
to  amend,  with  liberty  to  the  defendant  to  put 
in  a  farther  answer,  and  to  both  parties  to  go 
into  further  evidenoe.  All  costs  will  be  reserved 
until  the  further  hearing."*^ 


Chancery  Division. 

(Before  Sir  CiujiLBS  Hall,  Y.C.) 
February  llth,  1S76. 

CALDWELL    V,   THE    PAGHAM    HARBOUB    RECLA- 
MATION  COMPANY. 

This  was  a  motion  for  leave  to  amend  the  with  the 
writ    and    statement  of   claim    under  Oi^  ^''^f^  of  the 

Attorney- 
X  A  Vll.,  Bule  1.  General  and 

Thewritwasservedontherthof  January,1874,  ^coZtfan^ 
together  with  notice  of  motion  for  an  injxmction  actum  mau  be 
to   restrain  the  defendants  firom  constructing  »^yj'^7tw  ** 
certain  works  for  the  reclamation  of  an  arm  of  ***^  ^^^*^  ^ 

_  .  n         J    X     !_       X  •  amendment  of 

the  sea  m  a  manner  aileged  to  be  at  variance  the  writ  and 
with  the  provisions  of  their  Act.    The  motion  '2lZT^ 
stood  over  from  time  to  time  for  further  evi-  Order 
denoe,  and  in  the  expectation  that  some  arrange  j^fi^i^and 
ment  might  be  made  for  the  immediate  trial  of  ^^<«.  without 
the  action.     The  defendants  required  a  state  %tdin^^motiim 
ment  of  daim,  which  was  accordingly  delivered  **•  ^^  original 
by  the  plaintiffs,  who  immediately  afterwards 
submitted   to  the  Attorney-General  a  draft 
amended  writ  and  statement  of  claim,  in  which 
the  name  of  the  Attorney-General  was  added 

•  1  Ch.  D.,  42  J  45  L.  J.  (Ch.),  218;  24  W.  B.,  28. 
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as  informant  at  the  relation  of  the  persons  who 
were  plaintiffs  in  the  action.  The  Attorney* 
General  signified  his  intention  to  sanction  the 
writ  and  statement  of  claim  as  thus  amended 
upon  the  requisite  order  to  amend  being 
obtained  by  the  plaintifiis.  The  defendants 
delivered  their  statement  of  defence  on  the  16th 
of  February.  The  plaintiffs  now  moved  to 
amend  their  writ  and  statement  of  daim  as 
proposed  without  prejudice  to  the  pending 
notice  of  motion  for  iiijunction,  in  the  same 
manner  as  under  the  old  practice  an  amend- 
ment converting  a  bill  into  an  information  and 
bill  could  Be  made  without  rendering  the  suit 
a  new  one,  so  as  to  amount  to  the  abandonment 
of  a  pending  motion.  See  Jfounsey  v.  The 
Earl  of  Lonsdale.* 

Dkhimon^  Q.C.,  and  Ingle  Joyce^  for  the 
plaintifiGB. 

Eddie f  Q.C.y  and  Whitehome^  for  the  defend- 
ants. 

Hall,  Y.C,  made  an  order  in  the  terms  of 
the  notice  of  motion.  The  costs  to  be  costs  in 
the  action.t 

Court  of  Appeal. 

(Before  Jamxs,  Mbllish,  and  Baooalxjlt,  L. JJ.) 
March  16<A,  1876. 

GoLDiNG  9.  The  Whakton  Railway  ahd 
Biter  Saltworks  Company,  LncrrEn. 

TAsCiMrtof       This  was  an  appeal  bom  an  interlocutory 
Juinurj9r€    Order  made  by  the  Queen's  Bench  Division. 

•  L.  R.,  6  Ch.,  HI. 

t  2  Ch.  D.,  221 ;  24  W.  B,  690. 
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Tke  plaintiflf,  who  was  a  salt  merohant,  carry-  w*^^  ^^ 

ing     on    busmess    at    liverpool,    brought    tl^  exereiaed  by  a 

action  against  the  defendants,  who  carry  on^^^^^^ 
business,  as  salt  manuf aoturers,  at  Wharton,  in  uncUr  Orkir 
Cheshire,  to  recover  damages  for  an  alleged  '^f^(^]^  ^^ 
breach  of  a  contract  by  the  defendants  to  deliver  striking 

salt  to  the  plaintiff.  matter  in  the 

The  contact,  which  was  entered  into  on  the  pUadingt, ««. 
21st  of  April,  1875,  was  signed  on  the  defend-  ^casM^w^r^ 
ants'  behalf  in  the  following  words : —  feriom  in- 

°  justice  may 

•*  George  Qolding,  Esq.,  ZTul^Mi^' 

"  24,  North  John  Street, 

"  Liverpool. 
"  We  agree  to  supply  you  with  your  require- 
ments of  clean,  white,  dry,  common  salt,  de- 
livered at  Golding,  Davis,  &  Co.'s  (Limited) 
Works,  Widnes,  at  9«.  9d.  per  ton,  less  2J  per 
cent,  discount,  monthly  account,  cash,  or 
equal  thereto,  for  your  other  requirements,  by 
rail  or  river,  except  the  charge  of  three  half- 
pence per  ton  for  haulage  at  Widnes  Marsh. 
The  above  contract  to  be  in  force  for  three 
months.    For  the  Wharton  Company, 

"  Thomas  J.  Thompson.*' 

The  statement  of  claim  in  the  action  alleged 
defSeiult  on  the  part  of  the  defendants  in  deliver- 
ing salt  which  the  plaintiff  in  May  and  June 
last  required  them  to  deliver  to  him  at  their 
works,  to  be  conveyed  by  river  to  LiverpooL 

By  their  statement  of  defence  the  defendants 
alleged  that  the  plaintiff  did  not  carry  on  the 
business  of  a  salt  merchant  on  the  21st  of 
April,  1875 :  that  he  did  not  do  to  imtil  the 
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24ih  of  May,  1875,  when  he  oommenood  busi- 
ness at  Liverpool,  and  that  on  the  21st  of  April, 
the  date  of  the  contract,  he  was  a  diredtor  of 
and  agent  for  a  company  called  Gh>lding,  Davis, 
and  Co.,  Limited,  who  were  manufactnrers  of 
alkali  at  Widnes.  And  by  the  10th  paragraph 
of  their  statement  of  defence,  they  alleged  as 
follows:  ^^The  defendants  say  that  the  said 
contract  in  writing  was  meant  and  intended  by 
the  parties  respectively  to  refer  only  to  the  salt 
required  by  folding,  Davis,  &  Co.,  Ldmited, 
of  which  company  the  plaintiiBr  was  then  such 
director  and  agent,  and  not  to  the  plaintiff '^ 
requirements  as  a  salt  merchant  at  LdverpooL'' 

The  plaintiff  applied  under  Order  XXYIL, 
Bule  1,  to  the  Master,  for  leave  to  strike  out 
some  of  the  paragraphs  in  the  statement  of  de- 
fence, and,  in  particular,  the  10th  paragraph,  as 
being  matter  which  might  tend  to  prejudice, 
embarrass,  or  delay  the  fair  trial  of  the  action 
and  to  prevent  the  real  question  in  contro- 
versy between  the  parties  from  being  determined 
thereby. 

This  application  was  refused  by  the  Master, 
and  his  decision  was  affirmed  by  Lindlet,  J., 
at  chambers.  A  Divisional  dourt  of  the  Queen's 
Bench  Division  affirmed  this  decision,  on  appeal, 
and  the  plaintiff  now  appealed  to  the  Court  of 
Appeal 

F.  0.  Crump,  for  the  appellant.— The  lOih 
paragraph  of  tixe  statement  of  defence  is  an 
attempt  to  explain  a  written  contract  and  to 
make  it  mean  what  it  does  not  express ;  and  it 
is  therefore  an  inadmissible  defence.  [Melush, 
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L  J. — ^This  is  an  appeal  from  an  order  made  in 
exercise  of  judioial  discretion.  It  may  be  right 
to  allow  an  appeal  from  suoh  order  to  the  Divi- 
sional Court,  blit  such  matters  ought  not  to  be 
brought  to  the  Court  of  Appeal.  If  appeals  of 
this  kind  were  permitted,  actions  would  never 
get  tried  at  aU.]  By  Order  LVIIL,  Eule  2, 
an  appellant  may  appeal  from  any  judgment  or 
order,  so  that  imder  the  new  practice  appeals 
are  permitted  from  all  interlocutory  orders.  We 
are  prepared  with  affidavits  setting  out  corres- 
pondence which  shows  conclusively  that  this  ia 
a  dishonest  defence,  and  one  object  of  the 
Supreme  Court  of  Judicature  Acts  was  to  pre* 
vent  such  defences.  It  would  save  expense  to 
decide  this  question  now;  it  would  settle  the 
whole  dispute  between  the  parties.  [Mellish, 
L.  J. — ^It  is  a  most  difficult  matter  to  say  what 
surrounding  circumstances  are  admissible  to 
construe  a  written  document.]  The  only  sur- 
rounding circumstance  here  is  the  correspond- 
ence. The  defendants  admit  in  their  statement 
of  defence  that  they  have  delivered  hundreds 
of  tons  of  salt  to  the  plaintiff  at  Liverpool. 
Now  they  say  they  never  made  the  contract. 
[  Jamrs,L.  J. — ^Inconsistent  pleadings  havenever 
been  considered  objectionable.  '*  Neverindebted" 
and  **  payment ''  are  admisfiible  defences.] 
Without  calling  upon 
Crampionf  who  appeared  for  the  defendants, 
Hellish,  L.J.,  said — ^As  this  is  the  first  ap- 
peal that  has  been  brought  before  u6  from  an 
order  made  on  an  application  of  this  kind,  it  is 
desirable  that  the  Court  shoidd  state  the  prin- 
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ciples  on  which  it  is  intended  to  act.  The 
Court  of  Appeal  in  Chancery,  when  appeals 
were  brought  on  matters  of  practice  which  were 
within  the  discretion  of  the  Judge  of  the  Couit 
below,  over  and  over  again  laid  down  that 
though  it  had  jurisdiction  to  deal  with  such 
matters,  it  would  not,  as  a  general  rule,  interfere 
with  the  way  in  which  the  Judge  of  the  Court 
below  had  exercised  his  discretion*  In  special 
cases,  where  serious  injustice  would  result  from 
not  interfering,  the  Court  had  ample  juiisdictioiQ 
to  interfere,  and  would  do  so,  but  in  ordinary 
oases  it  would  not  interfere.  Now  that  Ae 
right  has  been  given  of  appealing  from  inter- 
locutory orders  made  by  the  Common  Law  Di- 
visions, it  is  desirable  that  it  should  be  dearly 
known  that  the  present  Court  of  Appeal  intends 
to  act  on  the  principles  on  which  the  Court  of 
Appeal  in  Chancery  formerly  acted.  In  the 
Common  Law  Divisions,  unfortunately,  an 
application  of  this  kind  iBrst  came  before  a 
Master  ;  then  having  been  refiised  by  him,  it 
came  before  the  Divisional  Court ;  and,  finally, 
it  came  before  the  Court  of  Appeal.  If  in 
every  case  these  four  successive  steps  were 
to  be  taken,  the  result  would  be  that  actions 
would  not  get  tried  at  all.  It  is,  therefore, 
very  desirable  that  the  Court  of  Appeal  should 
discourage  such  appeals  as  much  as  pos- 
sible. It  is  true  that  Order  XXVII.,  Rule  1, 
gives  power  to  the  Court  or  a  Judga  to  order 
embarrassing  matter  in  a  statement  of  defence 
to  be  struck  out,  but  the  Judge  must  decide 
according  to  his  discretion  whether  the  plaintiff 


REPORTS   OF  CASES.  125 

would  reallj  be  embarrassed  by  the  matter 
objected  to.  Acoording  to  my  recollection,  the 
Courts  of  Common  Law  were  not  in  the  habit 
of  interfering  with  the  discretion  of  a  Judge  at 
chambers  except  in  extreme  cases.  And  if  the 
Common  Law  Divisional  Courts  now  say  that 
they  will  not  interfere  except  in  extreme  cases, 
the  Court  of  Appeal  has  still  more  reason  for 
refusing  to  interfere.  This  would  be  sufficient 
to  dispose  of  the  present  appeal. 

As  the  case,  however,  has  been  gone  into,  I 
may  say  that,  in  my  opinion,  the  decision  of 
Mr.  Justice  Lindlet  was  right  on  the  merits. 
The  action  was  brought  to  recover  damages  for 
non-delivery  of  salt  imder  a  written  contract  by 
which,  according  to  the  plaintiff,  the  defendants 
contracted  to  deliver  salt  to  him  on  certain  terms. 
The  defence  is  that  the  defendants  did  not  con- 
tract to  deliver  the  salt  to  the  plaintiff  personally, 
but  to  a  limited  company  of  which  the  plaintiff 
was  a  director  and  agent,  and  that  he  after- 
wards improperly  attempted  to  make  use  of  the 
contract  for  his  own  private  business.  Whether 
this  is  a  good  defence  or  not  it  is  not  necessary 
now  to  express  any  opinion,  but  it  is  a  defence 
which,  in  my  opinion,  the  defendants  are  per- 
fectly entitled  to  raise  on  the  pleadings.  The 
appeal  must,  therefore,  be  dismissed  with  costs* 

Jamxs,  L. J.  and  Baggallat,  L.J.  concurred. 

Appeal  dismissed  with  costs.* 


♦  1  Q.B.D.,  174 ;  34  L.T.,  474 ;  24  W.E.,  423. 
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Chancery  Division. 

(Before  Sir  Jambs  Bacon,  Y.C.) 
Afiril  12M,  1876. 
ROE  V.  BAYISS. 

Inana$tionto  This  was  a  stdt  in  which  the  plaintiff,  a 
^hmtary  widow  ladj,  Bought  to  Set  aside  a  voluntary 
Mttiemmt  settlement,  dated  the  24th  of  September,  1873, 
plaint^,  a  alleged  to  have  been  made  by  her  in  favour 
widow  lady,  ^f  the  widow  and  children  of  her  son  to  the 
1874  and  at  excliision  of  her  daughter,  on  the  ground  of 
uTof^mv^  fraud  and  surprise  on  the  part  of  the  fion's  widow. 
h$r,  1875,  The  bill  was  filed  on  the  3rd  of  October,  1874. 

(f^hwu^  hu  On  the  2nd  of  December,  1874,  Ann  Davies 
own  decision  in  answered,  denying  the  charges  of  surprise  and 
Vol.  L,  '  fraud.  Affidavits  in  chief  were  filed  on  the  23rd 
^^^^^  of  April,  1875.  Notice  of  motion  for  decree 
piaintifin  was  soTvod  ou  the  26th  of  April,  1875. 
u^l^'^^'  Affidavits  in  defence  were  filed  on  the  22nd 
purpo9$  of  of  June,  1875.  In  or  about  July  or  August, 
therotaquM'  1876,  it  became  known  to  the  plaintiff's  soli- 
tion  in  eontro-  citor  that  the  plaintiff  had  at  the  time  of  the 
Thepartiesp  execution  of  tiie  voluntary  settlement  been 
Si?r^'*  suffering  from  mental  incapacity.  At  this  time 
Order XXVII,  the  plaintiff's  affidavits  in  reply  had  been  filed. 
^u,J^4  llree  affidavits  were,  however,  filed  on  the  5th 
that  at  the  of  August,  1875,  purporting  to  prove  that  the 
executed  the  plaintiff  was  at  the  date  of  the  execution  of  the 
eettummt  ehe  settlement  in  a  state  of  mental  incapadfy,  and 
from  mental    Unable  to  exccutc  the  settlement 

incapacity,  rpi^g  ^^^  ^^  ^^  j^^^^  ^f ^^  ^^  j^j  ^£  jj ^ 

vember,  1875,  and  was  fixed  to  be  heard  on 
the  24th  of  March,  1876,  with  witnesses,  and  it 
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was  proposed  that  the  question  as  to  the  admis- 
sibility of  the  last-mentioned  affidavits  as 
evidence  should  be  then  raised.  The  hearing, 
however,  was  postponed  until  the  26th  of  April. 

The  plaintiff  now  moved  that  she  might  be 
at  liberty  at  the  hearing  of  the  cause  to  read 
and  use  the  said  affidavits  filed  respectively  on 
the  5th  of  August,  1875,  or  that  she  might  be 
at  liberty  further  to  amend  her  bill  as  she  might 
be  advised,  and  to  use  at  the  hearing  of  the 
cause  the  above  affidavits,  and  also  to  file  fresh 
affidavits. 

JTay,  Q.O.f  and  Badeocky  for  the  plaintiff,  in 
support  of  the  motion,  relied  on  Order  XXVII, 
Bule  1;  King  v.  Corke;^  and    Budding  v. 

Murdoek,^ 

Sir  H.  M.  Jackson^  Q.  O.y  and  T.  J.  Bumphrei/y 
for  the  defendants,  submitted  that  the  affidavits 
ought  not  to  be  admitted.  The  case  was  entirely 
governed  by  the  old  practice,  as  notice  of  mo- 
tion for  decree  had  been  given  before  the  1st 
of  November,  1875,  and  the  plaintiff  could  not 
now  amend.  It  would  be  an  abuse  of  the  Bule 
to  allow  the  plaintiff  at  this  stage  to  abandon 
her  original  case  and  set  up  a  new  case.  The 
excuse  that  the  plaintiff  knew  nothing  about 
the  state  of  her  own  mind  must  be  regarded  as 
insufficient ;  and  plaintiff  cannot  be  permitted 
to  raise  a  new  case  solely  on  the  evidence  of 
her  medical  advisers. 

Baoon^  V.C. — ^I  admire  the  affection  and 
veneration  with  which  Counsel  on  one  side  cling 

^»  Vol.  I.,  p.  103.  t  Supra,  p.  117. 
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to  the  old  systei&y  and  the  exultation  displayed 
on  the  other  as  to  the  new  right.  The  trath  is, 
the  question  is  one  for  the  discretion  of  the 
Judge.  Very  wide  discretionary  powers  of 
granting  leave  to  amend  are  conferred  upon 
the  Courts.  These  powers  were  given  hy 
Order  XXVII.,  Rule  1,  to  remedy  what 
had  been  a  great  imperfection  in  the  old 
practice,  under  which  the  rule  as  to  granting 
leave  to  parties  to  amend  was  wrong  in  prin- 
ciple. Under  the  old  practice  it  was  necessaiy, 
when  the  evidence  showed  a  case  for  relief,if  that 
differed  £rom  the  case  made  on  the  pleadings, 
that  the  bill  should  be  dismissed,  the  matter 
be  begun  de  novo^  and  the  expense  previously 
incurred  Jbe  thrown  away.*  Under  the  present 
system,  the  Court  or  Judge  may,  at  any 
stage  of  the  proceedings,  allow  either  party  to 
alter  his  statement  of  claim,  or  defence,  or 
reply,  and  "  all  such  amendments  are  to  be  made 
as  may  be  necessary  for  the  purpose  of  deter- 
mining the  real  questions  in  controversy  between 
the  parties." 

Having  such  large  discretionary  powers 
conferred  upon  me,  I  cannot  hesitate  for  a 
moment,  when  it  appears  necessary,  for  the 
purpose  of  determining  the  question  in  contro- 
versy between  the  parties,  that  there  should  be 
an  amendment  of  the  pleading,  to  give  leave  to 
amend.  The  circumstance  that  the  action  is 
ready  for  hearing  does  not,  in  my  judgment, 
prevent  me  from  doing  so. 

*  See  WattsY.  Hyde^  2  CoU.,  368,  391  (Y.C.  K.);  and  2 
Ph.,  406,  409  (Lord  C). 
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In  the  oase  otKingy,  CorA-^/Ididnothesitate, 
when  called  upon,  to  exercise  this  new  power. 
The  defendants  say, ''  If  the  plaintiff  is  so  con- 
fident in  the  goodness  of  her  cause,  in  its  altered 
form,  let  her  dismiss  her  bill  and  file  another/' 
But  that  is  the  very  inconvenience  which  Order 
XXVII.,  Bule  1,  is  intended  to  prevent.  The 
plaintiff  is  entitled  to  leave  to  amend  her  bill  as 
she  may  be  advised,  and  to  support  such  amend- 
ments by  affidavits.  The  defendants  will  have 
leave  to  put  in  a  further  answer  and  affidavits. 
The  case  is  to  stand  out  of  the  paper,  and  the 
costs  will  be  reserved  until  the  heariug.f 


Queen's  Bench  Division. 

(Before  BLACfKBURN,  J.,  and  Lush,  J.) 
AprU  20th,  1876. 

FINCH  V.  THE  GTJABDIANS  OF   THE  YORK 

UNION. 

This  was  a  motion  to  strike  out  the  entire  de-  The  plaintiff 
fence  under  Order  XXVII.,  Bule  1.  to  HHke^ut 

The  following  were  the  plaintiffs'  particulars  [)^  ^I^^  ^f 

*    1   •       .    1  1         i-i  .i      A  the  statement 

of  daim  indorsed  on  the  wnt  of  summons :        of  defence. 

The  plaintiflfe'  claim  is  for  £102.  14«.,  due  ^j^f^ 
to  the  plaintiffs  under  an  order  of  two  justices  J^tde  i,  the 
of  the  county  of  Wilts,dated  the  23rdof  October,  tZlh^ltim 
1875,  by  virtue  of  powers  conferred  upon  them  ^^  mieeon^ 
by  the  Criminal  Lunatics  Act,  1867,t  and  the  plaintiffs  ought 
Lunatic  Asylums  Act,  1853,  §  and  ordered  to  ^f  ***^  ^ 

demurred, 

•  Vol.  I.  p.  103,  nomine  King  v.  Cooke » 
t  2  Gh.  D.  729 ;  24  W.  B..  606. 
t  30  and  31  Vict.  o.  12.        §  16  and  17  Vict.  c.  07. 

9 


130    SUPREME  COURT  OF  JUDICATURE  ACT,  1875. 

be  paid  by  the  defendants  to  the  plaintiflh  for 
the  lodging,  medioine,  maintenance,  olothing, 
and  oare  of  a  oertain  Itinatio^  named  James 
Powell,  and  a  fbrther  som  of  £11.  ISa^  being 
the  sum  due  to  the  plaintifib  at  the  rate  of  17«. 
per  week,  from  the  23id  of  October,  1875,  to 
the  29th  of  January,  1876,  and  ordered  by  the 
aforesaid  order  to  be  paid  by  the  defendants  to 
the  plaintiffs. 

The  following  was  the  statement  of  defianoe 
objected  to : — 

The  defendants  deny  that  the  said  soms  of 
money  set  out  in  the  plaintifb'  paiticolars  ot 
claim  are  due  from  them  to  the  plaintiffe. 

The  defendants  say  that  the  said  order  of 
the  two  justices  of  the  county  of  Wilts,  dated 
the  23rd  of  October,  1875,  mentioned  in  the 
writ,  and  referred  to  in  the  particulars  of  claim, 
is  invalid,  and  is  not  condusiye  upon  them. 

It  is  contended  by  the  defendants  that  the 
said  justices  had  no  such  powers  to  make  the 
said  order  conferred  upon  them  by  the  Criminal 
Lunatics  Act,  1867,  and  the  Lunatic  Asylums 
Act,  1853,  or  by  any  other  Aots. 

It  is  farther  contended  by  tiie  defendants. 
that  as  the  said  order  is  for  the  paym^it  of 
£102.  14«.,  part  ofthe  money  claimed  in  respect 
of  the  lod^g,  maintenance,  clothing,  medi- 
cine, and  care  of  the  said  limatic  Jamea  Powell, 
for  a  period  of  four  years  and  eight  months  prior 
to  the  date  of  the  said  order,  the  said  order  is  bad 
andof  no  force  whatever,  because  in  the  first  place 
the  justices  had  no  power  to  make  a  retrospec- 
tive order  at  all,  and  in  the  second  place,  if 
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they  had  stioh  power,  they  were  only  entitled 
to  make  a  retrospeotiye  order  for  the  expenses 
inouned  with  reference  to  the  said  lunatic 
during  the  last  preceding  twelve  months. 

Before  the  making  of  the  said  order  no  set- 
tlement of  the  said  lunatic  had  heen  ai^udged, 
and  up  to  the  present  time  there  has  been  no 
adjudication  whateyer  as  to  the  settlement  of  the 
said  lunatic.  The  plaintiffs  have  waited  an  un« 
reasonable  time  before  the  obtaizung  of  the  said 
order^  and  up  to  that  time  no  claim  whatever 
wa3  made  by  the  plaintiff  upon  the  defendants 
for  the  maintenance,  &c.,  of  the  said  lunatic, 
i^OT  did  they  in  ajay  way  communicate  to  the 
defendants  the  fact  of  their  having  the  said 
lanatijc  ufider  their  control. 

The  books  of  the  defendants  were,  according 
to  the  or4ev  of  the  Poor  Law  Soardy  closed  on 
the  28th  of  March,  1875^  aad  no  proceeding 
wa^  taken  lor  tl^e  recovery  of  the  said  sums 
n^utioaed,  or  w,j  part  thereof,  nor  was  any 
clain^  made  on  the  defendants  whatsoever  within 
the  half-year  ending  the  95th  of  Mapch,  1875,  qt 
within  three  months  thereafter,  so  that  the  de- 
fendants, if  they  are  compelled  to  pay  the  said 
sums  ot  money^  are  precluded  from  reimbursing 
theimselves  for  the  payment  therec^  by  levying 
9  ^to  upon  the  ratepayers  of  the  said  unipn, 
as  i^y  WQuld  have  been  entitled  to  do  if  the 
proceedings  or  claim  had  been  instituted  and 
made  earlier.  The  defendants  have  no  other 
means  of  obtakuBg  the  money  which  will  be 
required  to.  satisfy  the  plaintiffe^  demand^  and 
wiU^  therefore,  if  the  verdict  of  the  aotian  is 
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afl^ainst  them,  have  to  pay  the  money  and  oosts 
out  of  their  own  pocket. 

The  defendants  say  that,  aflwiTning  the  plain- 
tiffs are  entitled  to  be  paid  anything  in  respect 
of  the  said  lunatic,  the  amounts  inserted  in  the 
said  order  are  unreasonable  and  excessive. 

It  appeared  that  J.  Powell  was  a  Griminsl 
who  was  convicted  at  the  York  Assizes  in  1869, 
and  that  he  became  a  lunatic  whilst  undergoing 
his  term  of  imprisonment.    He  was  sent  to 
Salisbury  Asylum  and  was  detained  there  be- 
yond the  term  of  his  sentence,  as  he  continued 
insane.    During  such  imprisonment,  and  for  a 
considerable  time  afterwaids,  the  Quardians  of 
the  York  Union  paid  a  considerable  sum  for  his 
maintenance,  when  they  revised  to  continue  it 
An  order  was  then  obtained  against  the  guar- 
dians undei*  theLunaticAsylums  Act,  1853,8.96, 
which  enacts  that  ^^  it  shall  be  lawful  for  the 
justice  by  whom  any  pauper  lunatic  is  sent  to 
an  asylum  under  the  powers  of  this  Act,  or  for 
any  two  justices  of  the  county  or*  borough  in 
which  the  asylum  in  which  any  pauper  lunatic 
is  confined  is  situate,  or  from  any  part  of  which 
any  pauper  lunatic  has  been  sent,  or  for  any 
two  justices,  being  visitors  of  such  asylum,  to 
make  an  order  upon  the  guardians  of  the  union 
or  parish,  or  the  overseers  of  the  parish  (if  not 
in  a  union  or  under  a  Board  of  Guardians) 
£nom  which,  or  at  the  instance  of  any  officer  or 
officiating  clergyman  of  which,  such  lunatic  is  or 
has  been  sent  for  confinement,  for  payment  to 
the  treasurer,  officer,  or  proprietor  of  the  asylum, 
of  the  reasonable  charges  of  the  lodging,  main- 
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tenanoe,  mediome;  olothing,  and  oare  of  suoh 
Innatio  in  such  asjliim,  and  suoh  order  may  be 
retrospeotiye  or  prospeotiye,  or  partly  retro- 
spectiye  and  partly  prospective ;  and  the  guar- 
dians or  overseers,  on  whom  suoh  order  shall 
be  made,  shall,  from  time  to  time,  pay  to  the 
said  treasurer,  officer^  or  proprietor,  the  charges 
aforesaid. 

Section  121  of  the  same  statute  enacts — 
If  any  overseer,  or  any  treasurer  of  any 
county,  upon  whom  any  order  of  justices  for 
the  payment  of  money  under  the  provisions  of 
this  Act,  or  of  any  Act  hereby  repealed,  is  made, 
shall  refuse  or  neglect  for  the  space  of  twenty 
days  next  after  due  notice  of  such  order  to  pay  the 
money  so  ordered  to  be  paid,  the  said  money,  to- 
gether with  the  expenses  of  recovering  the  same, 
shall  be  recovered  by  distress  and  sale  of  the 
goods  of  the  overseer  or  treasurer  so  refusing 
or  neglecting,  by  warrant  under  the  hands 
and  seals  of  any  two  justices  hereby  authorised 
to  make  the  order  for  payment  of  the  money 
aforesaid,  or  by  an  action  at  law,  or  by 
any  other  proceeding  in  any  Court  of  com- 
petent jurisdiction  against  such  overseer  or 
treasurer ;  and  if  the  guardians  upon  whom  any 
such  order  is  made  refuse  or  neglect  for  such 
time  as  aforesaid  to  pay  the  money  so  ordered 
to  be  paid,  the  same,  together  with  the  ex- 
penses of  recovering  the  same,  may  be  re- 
covered by  an  action  at  law  or  by  any  other 
proceeding  in  any  such  Oourt ;  and  in  case  of 
any  such  action  or  proceeding  no  objection  shall 
be  taken  to  any  default  or  want  of  form  in  any 
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order  of  adkniBsion  ok*  cfiaintenaiice,  or  in  any 
ceiiificate  dt  adjudication  under  tliis  Act,  if 
such  order  oir  adjudication  fihall  not  have  been 
appealed  against^  or,  if  appealed  against,  shall 
have  been  affirmed. 

By  the  Criminal  Lunatics  Act,  1867,  s.  6,  sub- 
seet.  1,  a  criminal  lunatic  confined  in  any  asylum 
to  which  lunatics  may  be  sent  under  the  Lunatic 
Asylums  Act,  1853,  and  whoise  sentence  expires 
before  such  evidence  of  his  Eftinity  hajs  been  given 
as  justified  his  belngdischarged,  is  to  be '''deemed 
a  pauper  lunatic,  &nd  shall  be  in  the  same  posi- 
tion, in  all  respects,  as  if  he  were  a  hmatic 
who,  immediately  previous  to  tiio  expira- 
tion of  his  term  of  punishment,  has  hem 
found  wandering  at  large  within  the  parish  or 
place  where  the  offence  was  committed  in  respect 
of  which  he  became  &  criminal  lunatia^' 

Bromlep,  for  the  plaintiffi — ^The  order  made 
upon  the  defendants  is  in  the  nature  of  a  judg- 
ment tn  r^m,and  cannot  be  questioned.  At  all 
events  the  only  def e&cd  available  would  be  to 
produce  evidence  showing  that  the  justices  have 
no  jurisdiction  to  entet  upon  the  inquiry.  In 
Kettering  v.  N^orthompton,*  the  majority  of  the 
Court  held  that  no  appeal  lay  against  an  order 
made  under  the  Lunatic  Asylums  Act,  1853, 
s.  96.     He  referred  also  to  Itex  v.  Seton.f 

Gfrainy  for  the  defendants,  was  not  called 
upon. 

Blackburn,  J. — ^It  by  no  means  follows  that 
because  an  order  made  under  section  96  is  final 
an  action  such  as  this  cannot  be  defended. 

*  34  L.  J.,  198,  M.  C.        t  7  T.  R.,  373. 
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Whether  ike  defence  is  an  answer  or  not  is 
another  question ;  bnt  the  proper  waj  of  raising 
the  point  would  have  been  by  demurrer.  I  am 
clearly  of  q[>inion  that  it  is  not  so  frivolous  as  to 
jostify  us  in  setting  it  wholly  aside. 

LusR,  J.*— I  am  of  the  same  opinion. 

Motion  refused.'* 


Exchequer  Division. 

(Before  Kbllt,  O.B.,  and  Cleasby  and  Pollock,  BB.) 

April  25th,  1876. 

THE    COLONIAL    ASSURANCE    OOMPANT  V. 

PROSSER. 

Gross  summonses  in  this  case  were  referred  to  ^'^  factum 
the  Court  by  Quain,  J.^  and  Pollock,  B.  Company  for 

The  first  motion  was  by  the  defendant  for  !fT^*f . 
the  inspection  of  certain  ledgers,  books,  actuarial  imputing  in- 
valuations,  and  other  specified  papers  and  docu-  ^^^^^^^^ 
ments  of  the  plaintiflfe.     The  second  motion  was  reaptetiveiy  set 
by  the plainti£E3  to  strike  out  paragraphs  2, 3  and  ffrapht2and  3 
4  of  the  defendant's  statement  of  defence  ^^^f^' 
embarrassing,  under  Order  XXYII.,  Eule  1.  tKe defendant' 

The  action  wis  for  slander  in  imputing  in-  '^l^/^\f^ 
solvency  to  the  plaintiffs'  company  in  two  con-  eonvertatum 
yersations  respectively  set  out  in  paragraphs  2  ^^a^raph 
and  3  of  the  claim.  In  the  statement  of  defence  2  waeprivi- 
the  defendant  denied  the  speaking  of  the  words,  paragraphs  ^ 
and,  as  to  the  conversation  mentioned  in  para-^*!^^^)  * 

•I     rt  jf  ^.  1.        '  dental  that  any 

graph   2,   set   up  facts  to   show  that   it   was    a  aueh  eonveraa- 

privUeged  oonnnunioation.    Aa  to  paragraph  3.  l^t^^^'j^ 
he    denied  that  any    su(^    conversations    as  «n<f  a  different 

eonvertatim 

*  35  L.  T.,  360. 


136     SUPREME  OOUBT  OF  JUDICATUKE  ACT,    1876. 

took  place  at  those  mentioned  took  place;  but  alleged  that 
and  that  thai  another  and  a  diJBFerent  conversation  took  place 
eonversation     ^^  another  time,  and  set  up  privilege  as  to  that; 

was  privileged,  '  ■«  m       o  ^  £ 

The  Court  re-  and  paragraph  4  of  the  statement  ot  delence 

^'^rVS*  ^^g«i  that  aU  the  words  nsed  and  statements 

2  and  8,  at      made  on  the  occasions  referred  to  in  paragraphs 

embarrassing,  g  and  3  of  the  statement  of  oLiim  were  true  in 

substance  and  in  fact. 

Atkinson  for  the  plaintiffs. 
T.  8.  Pritchard  for  the  defendant. 
Per  Curiam.— On  striking  out  the  words  *'  on 
the  occasions"  in  paragraph  4  of  the  statement 
of  defence,  the  defendant  is  entitled  to  the  in- 
spection prayed.  There  is  nothing  embarrassmg 
in  the  paragraph  of  the  statement  of  defence 
which  refers  to  paragraph  3  of  the  statement  of 
^kim. 

Order  made  on  the  first  motion  in  the  above 

terms. 

Motion  dismissed^  and  no  order  made  as  to 
the  second  motion.* 


Common  Pleas  Division. 

(Before  Lord  Colrridoe,  C.J.,  pnd  Brbtt  and 

LlNDLET,  JJ, 
May  9M,  1876. 

BLAKE  t?.  THE  ALBION  LIFE  ASSURANCE 

COMPANY. 

The  plaintiff  TViiq  was  an  application,  referred  by 
de/l^Hts  Amphlett,  B.,  to  the  Court,  to  strike  out  under 
with  a  eon^     q^^  XXVII.,  Eule  1,  fouT  paragraphs  from 

sptracy  with  '  n    i    •  t     • 

one  H.  to  the  plaintiff's  statement  of  claim,  as  being  scan- 
de/raudhim  ^/flalous  and  irrelevant,  and  tending  to  prejudice 

♦11  N.  C,  108. 
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the  fair  trial  of  the  action,  and  also  as  being 'J^/^^^ 
evidenoe  merely.  aaturanee  by 

The  statement  of  claim,  so  far  as  it  is  neoes-  ^^  apervm 
Baxy  to  set  it  out,  was  as  follows : —  ^hi^^who 

3.  The  defendants  employed  certain  persons  wa*  wuiingto 
as  agents,  and  partners  with  the  defendants  in  ^^^^^ 
the  proceeds  arising  out  of  such  employment,  money  on  hi§ 
to  advertise  in  the  principal  newspapers  in  Lon-  ^^^j^\it 
don  and  the  country,  that  the  aforesaid  agents  lift  «^*^*  **« 

•IT  X      -I      J  1  defendantsj/or 

were  wuhng  to  lend  money  upon    personal  ,^;i^;^  ^;^ 
security,  at  the  same  time  giving  the  address  plaintiff  had 
to  which  the  application  was  to  be  made.  premium,  the 

4.  The  mode  of  conducting  the  business  with  "^^^f^^ 
reference  to  such  loans  was  as  follows : —  trivanee  to  get 

Upon  €ui  application  being  made  to  one  of  ^j^^  ^!l^ilm 
the  said  agents  'by  a  proposed  borrower,  the  whieh  the 
agent  agreed  to  lend  the  sum  required  upon  the  dif;ided  with 
condition  that  the   proposed  borrower  would -^.  55?^^ 
insure  his  life  in  the  defendants'  office  and  would  alleged  that 
deposit  the  policy  of  insurance  granted  by  the  J J^  ^^j^nia 
defendants'  office  with  the  agent,  as  Beouxitj  eoneietedin 
for  the  repayment  of  the  money  to  be  advanced,  miuma^^Z 
which  said  deposit  of  the  said  policy  of  insur-  fanner.    The 
ance  was  the  only  security  which  the  said  agent  containing  the 
required ;  and  thereupon  the  proposed  borrower  '*"7^  J^^^*" 
insured  his  life  in  the  defendants'  office,  eoii  ordered  by  the 
paid  the  premium  to  the  defendant  company.  J^j^  l^  ^ 
The  agent,  then,  acting  under  the  instructions  ^canMoue  and 
of  the  defendant  company,  with  the  intention 
of  avoiding  their  obligation  to  lend  the  money 
which  had  been  agreed  to  be  lent  as  aforesaid, 
forwarded  to  the  proposed  borrower  securities 
to  be  executed  by  him  of  the  description  follow- 
ing, that  is  to  say : — 
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(1.)  A  Ibill  of  sale  ovbt  the  fomitiire  of  the 

proposed  boirower. 
(2.)  A  giilu:ante6  of. two  soretieA. 
(3.)  An  jBUBsignment  of  the  afot^said  policy. 
(4.)  A  hc^i.  fc/t  ^e  amonAt  of  the  loan  to 

be  executed  by  the  proposed  borrower. 
(5.)  A  declaration  as  to  debts  to  be  made 
by  the  proposed  borrower  before  a  benoh 
of  magistrates. 
And  upon  the  refusal  or  inability  of  tiie  pro- 
posed borrower  to  execute  and  procure  the  said 
seourities,  tiie  loan  was  not  carried  through. 

5.  I%e  business  of  the  defendants  eonsiBted  in 
obtaining  premiums  in  this  manner^  and  they 
were  not  nor  were  the  said  company  ever  in- 
tended to  be  a  legitimate  company  eaxrying 
on  a  legitimate  business. 

6.  The  arrangement  between  the  defendant 
company  and  the  said  agents  was,  that  the  said 
agents  should  be  pretended  lenders  of  money, 
and  that  it  should  bo  made  to  appear  as  if  the 
defendant  company  had  no  ooimeotion  with  the 
said  agents,  except  that  the  agents  required  the 
proposed  borrowers  to  insure  their  lives  in  the  de- 
fendants' o£Soe,  whereas,  in  &ct,  all  tiie  matters 
alleged  in  paragraph  4  in  this  statement  of  daim 
were  done  by  the  contrivance,  and  at  the 
instigation,  and  for  the  benefit  of  the  ddfendant 
company. 

7.  In  or  about  November,  1874,  the  plaintiff 
saw  an  advertisement  in  the  Standard  inserted 
by  one  Howard,  one  of  the  aforesaid  agents  of 
the  defendants,  offering  to  lend  meney  upon 
personal  security.     The  plaintiff  being  at  tiiis 
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time  dearousof  boirowing  £1,5(W,  dj)pli^€l  td 
the  said  Howaad  by  letteaf  requesting  a  loatt  ct 
£1,500,  and  reoeived.the  following  reply : — 

"  11,  Euston  square,  2l8t  Nov.,  1874. 

"  Dear  Sir, — I  can  entertain  your  application 
for  an  advance  of  £1,500  for  seven  or  fourteen 
years  at  4  per  oent.  interest  per  annum,  interest 
payable  half-yewrly.  The  £1,500  to  be  repaid 
in  one  sum  at  the  ^end  of  the  term.  You  will 
have  to  insure  your  life  in  an  insurance  office 
to  be  selected  by  me  for  £1,500,  €md  depoat 
the  policy  as  collateral  security,  the  pdioy  to 
be  retiumed  to  you  upon  repayment  of  the 
money  advanced,  when  you  can  -either  sell  o^ 
keep  it  for  the  benefit  of  your  relatives.  Let 
me  know,  per  return  of  post,  if  this  meets  your 
views. — Tours  truly, 

"  Mr.  Blake.  H.  Howard." 

S.  The  plaintiff  called  at  &e  office  of  the  said 
Howard  on  two  occasions  in  answer  to  the  above 
letter,  but  on  neither  occasion  did  he  see  the  eaid 
Howard,  but  only  saw  the  manager  of  the  said 
Howard.  On  the  last  occasion  that  he  called^  the 
vaid  manager,  on  behalf  and  by  the  Huthority 
of  the  said  Howard  and  the  defendants,  agreed 
to  lend  the  plaintiff,  and  the  plaintiff  aigreed  to 
borrow  £rom  the  said  Howard,  the  sum  of 
£1,500,  upon  the  condition  that  the  plaintiff 
would  insure  his  life  in  the  defendants'  office 
and  pay  them  a  premium  for  the  said  insur- 
ance, and  would  deposit  the  said  policy  of  in- 
surance with  the  defendants  as  security  for  the 
repayment  of  such  loan  with  interest,  and  the 
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said  manager,  on  behalf  and  for  the  said  Howard 
and  the  defendants,  agreed  that  no  other 
seoTirity  than  the  said  policy  should  be  required 
from  the  pledntiff. 

9.  The  plaintiff  aooordingly  applied  to  the 
defendant  companj  to  effect  a  policy  of  insur- 
ance on  his  life,  which  they  accordingly  did 
effect  upon  payment  by  the  plaintiff  to  the 
defendants  of  the  sum  of  £59.  6«.  Zd.  The 
plaintiff  informed  the  said  Howard  that  he  had 
insured  lus  life  as  aforesaid,  and  forwarded  to 
the  said  Howard  the  company's  reoeipt  for 
£59.  68.  Sd.,  which  the  defendant  company  had 
given  to  hiTn  to  show  that  he,  the  plaintiff,  had 
effected  a  policy  of  insurance  with  the  defendant 
company  as  agreed. 

10.  The  said  Howard,  instead  of  adyancing 
the  £1,500  as  agreed,  sent  to  the  plaintiff  the 
following  letter : — 

*^  11,  Euston-square,  London, 
«  25th  Jan.,  1875. 

"Dear  Sir, — ^By  book  post  you  will  receiye 
draft  securities  as  prepared  by  my  solicitor  for 
your  perusal  and  approval,  which  please  return 
to  me  at  your  earliest  convenience,  with  any 
comments  you  may  have  to  make  endorsed 
thereon. — ^Tours  truly, 

'*  Rev.  J.  Blake.  H.  Howakd." 

The  draft  securities  mentioned  in  the  said  letter 
were : — 

(1.)  A  bill  of  sale  of  furniture. 

(2.)  A  guarantee  of  two  sureties  for  re- 
payment of  the  loan. 
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(3.)  An  assignment  of  the  policy. 

(4.)  A  bond  for  the  amount  advanoed  to 

be  ezeoated  by  the  plaintiff. 
(5.)  A  declaration  as  to  debts  to  be  made 
before  a  bench  of  magistrates  sitting  for 
the  division  of  Norfolk. 
TTpon  receipt  of  this  letter,  the  plaintiff  made 
several  efforts  to  see  Howard,  but  failed. 

11.  The  plaintiff  has  been  unable  to  obtain 
the  said  loan,  or  any  part  of  the  same,  although 
he  has  perfoimed,  or  been  ready  and  willing  to 
perform,  all  conditions  by  him  to  be  performed, 
and  aU  times  have  elapsed,  and  all  things  have 
happened,  necessary  to  entitle  the  plaintiff  to 
have  the  said  loan  advanced  upon  the  terms 
agreed  upon,  and  the  defendants  and  the  said 
Howard  have  not  and  never  intended  to  ad- 
vance the  said  loan  to  the  plaintiff. 

12.  The  defendants  and  the  said  Howard,  by 
the  contrivance  as  in  this  statement  appearing, 
induced  the  plaintiff  to  pay  the  said  sum  of 
£59.  68.  3(/.,  upon  the  pretence  that  the  sum  of 
£1,500  should  be  advanced  to  him  upon  the 
terms  set  forth  in  paragraph  8  of  the  claim, 
whereas  in  fact  they  never  intended  that  the 
sum  should  be  advanced. 

13.  After  the  receipt  of  the  said  sum  of 
£59.  68.  Zd,  by  the  defendants,  the  same  was 
divided  between  the  defendants  and  the  said 
Howard. 

14.  The  said  Howard,  as  the  defendants  well 
knew,  was  wholly  unable  to  pay  any  sum  of 
money  recovered  firomhim,  and  with  the  know- 
ledge and  contrivance  of  the  defendants  changed 
his  name  and  address  from  time  to  time. 
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15.  Tl^  said  poliey  of  inwranoe  was  effected 
bj  the  pkiatiff,  aiid  tlie  said  premiuai  waa  paid 
only  for  the  piupose  of  jHrocuriiiig  the  said  loan 
of  whieh  the  defejcidants  always  had  knowledge, 
igokd  there  never  has  been  any  ooa^ideiation 
whatever  for  the  defendants  retaixung  the  said 
sum  of  £59.  6^;,  34^. 

16.  ]^ery  flatter  aad.  aet  done  by  the  said 
Howard  or  his  inanageir>  waa  done  £6y  and  on 
behalf  and  with  the  sanction  of^  and  was  rati* 
lied  by  the  defendants,  and  the  said  Howard 
and  his  manager  were  in  all  things  agents  to 
carry  out  the  contrivance  to  procure  them  the 
premium  of  £59.  Q»,  3d.y  there  being  no  inten- 
tiojx  at  toy  time,  either  by  the  si^d  Howard  or 
the  defendants,  that  the  saicl  sum  of  £1,500 
ahould  be  advanced* 

17.  The  plaintiff  claims  the  said  sum  of 
£59.  6a.  Sd.  and  also  the  expenses  he  has  been 
put  to  'w,  endeavouring  to  procure  the  advance 
to  hin^  of  the  said  £1,500. 

Muti^  Q.C.  {JEngliBA  Barrisofi  with  him)» 
moved  to  strike,  oujt  paragraphs  3, 4^  5,  and  6  as 
being  ifrrelevant  and  9Qfl^dalous  and  tending  to 
preju^e  the  fair  trial  of  the  action.  He  read 
the  claim,  leaving  out  the  po4?agraphs  com- 
plained of,  and  (intended  that  it  showed  the 
whole  caus^efaotioB^.  Theseparagrajths  changed 
«  geneaca](  con^piratcy  to  de&aud  the  puUio^  and 
were  irrelevant,  as  the  action  was  one  foT  ^ 
fraudipg  4  pejiicul^  p^spju^  the  p]ftinti£  That 
thp  d^fwd|Lut§  hfid  prevxQu^ly  de&wded  oth«r 
people  would  not  even  be  evidence  in  the  cause, 
but  if  it  were  evidence,  then  by  Order  ZJX, 
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Rule  4y  it  waa  inadniflsible.  The  oharges  were 
dear^  scaacUJouS;  and  though  the  fact  that 
they  were  scandalous  would  not,  hj  itself^  be  a 
sufflcieut  Teason  for  striking  them  out,  jet  that 
ie^j  coupled  with  the  fact  that  they  were 
irreleyant  to  the  issue,  was  a  sufficient  ree^n. 
He  also  referred  to  Order  XXVIT.,  Rule  1. 

S.  Tindal  AtkimoHy  in  support  of  the  elaim, 
contended  that  the  four  paragraphs  could  not 
be  objected  to,  as  they  were  material.    The 
paragraphs  objected  to  contained  the  statement 
of  £G(cta  necessary  to  make  out  the  plaLntLGTs 
claim.     The  rules  of  pleading  (Order  XIX., 
Rule  4)  required  aU  mat^al  facts  to  be  pleaded, 
and  this  being  a  charge  of  oonqpiracy  the  facts 
stated  in  the  four  paragraphs,  whidi  went  to 
show  that  the  defendants  were  not  really  an 
insurance    company,    as    they    piretended    to 
be,    were   material.      [Colbbidgb,   0,J. — On 
ezoBs-^xamination  you  might  eUcit  these  &ots ; 
but  could  you  prove  them  in  chief?]    Yes, 
because  if  a  man  dieata  A.,  you  can  show  that  he 
has  cheated  other  people  in  a  similar  way  so  as 
to  show  that  it  was  not  a  mere  mistake,,  but  a 
firaodulent  piece  of  conduct.     [Bbett,  J. — ^You 
oeek  to  infer  that  the  defendants  cheated  the 
ptaJTitlff,  by  shomng  that  they  have  qheated 
other  persona?}     Yes.      [Bubtt,  J.— What 
•iM&oiity  have  you  to  show  thAt  you  ean  give 
9Uok  evidence  ?]    The  ca^e  of  Jie^na  v.  Fmmk* 
li^im  thfkt,  upon,  pwoip]^  9QxAk  evideoioe  is 


•  2  0.  C.  R.»  128. 
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admissible.  That  was  a  charge  of  obtaining 
monej  by  false  pretenoes,  and  evidenoe  of  similar 
false  pretenoes  on  the  part  of  the  defendant  on 
prior  oooasions  was  held  to  be  admissible.  Once 
may  be  an  aoddent,  or  may  happen  from 
Yarions  causes,  but  a  continuous  course  of  sus- 
picious conduct  strongly  supports  the  Tiew  that 
the  conduct  is  fraudulent.  In  that  case  Lord 
CoLERiDOE,  O.J.,  in  delivering  judgment,  said 
that  '^  such  evidence  tends  to  show  "  that  a 
person  '^  was  pursuing  a  course  of  similar  acts, 
and  thereby  it  raises  a  presumption  that  he  was 
not  acting  under  a  mistake.'' 

Lord  Coleridge,  C.J. — ^The  charge  is,  in 
point  of  fact,  one  of  conspiracy  and  fraud,  and 
the  question  is,  whether  it  is  relevant  to  charge 
a  course  of  business  not  really  that  of  a  legiti- 
mate insurance  office.  I  am  of  opinion  that  it 
is  not  relevant,  f cfr  if  the  plaintiff  can  prove 
his  alleged  cause  of  action,  he  will  not  require 
to  prove  the  paragraphs  complained  of.  If,  on 
the  other  hand,  he  proves  these  four  paragraphs 
and  does  not  prove  his  cause  of  action,  he  can- 
not succeed,  for  he  only  proves  that  which  is 
irrelevant.  In  my  opinion  he  could  not  prove 
by  evidence  in  chief,  upon  the  trial,  the  parar 
graphs  in  question.  It  is  in  effect  saying  that 
this  is  fraudulent  conduct,  because  the  conduct  of 
the  defendants  was  fraudulent  in  other  oases. 
The  case  of  Regina  v.  Francis  is  very .  distin- 
guishable ;  the  facts  there  were  not  in  dispute^ 
and  the  question  was  merely  as  to  guilty  know- 
ledge. The  question  was,  did  the  prisoner  know 
that  Uie  artides  were  spurious  P    It  is  familiar 


REPORTS  OF   CASES.  145 

to  anyone  practising  in  the  Criminal  Courts, 
that  in  certain  cases  you  may  give  evidence  of 
similar  acts  done  by  the  prisoner  on  prior 
occasions.     Our  present  decision  must  not  be 
taken  to  question  the  right  of  the  plaintiff  to 
plead  scandalous  matter,  if  it  is  really  relevant. 
Brett,  J. — I  am  of  the  same  opinion.    The 
paragraphs  must  he  struck  out ;  they  are  not 
well  pleaded :    mere  evidence   is  not  to  *  be 
pleaded,  and  at  the  very  Iiighestthe  facts  stated 
therein  are  mere  evidence.    Some  facts  must  be 
proved  and  are  pleadable,  others  are  merely 
evidence  of  what  is  tobe  proved,  and  these  are 
not  pleadable.    Some  facts  are  both  facts  which 
most  be  proved  and  evidence  of  facts  to  be 
•proved,  and  these  are  pleadable.     I  do  not, 
however,  think  that  these  facts  are  even  evidence. 
They  could  only  be  brought  out  in  cross-exami- 
nation to  damage  the  credit  of  the  defendants. 
I  do  not  put  my  decision  on  the  ground  that 
they  are    scandalous,  though    I    agree    that 
scandalous  matter  should  be  excluded,  if  it  is 
also  irrelevant. 

Lindley,  J. — I  am  of  the  same  opinion.  Xo 
obstacle  must  be  put  in  the  way  of  proving 
fraud,  but  we  must  see  that  more  than  is  neces- 
sary in  the  way  of  charges  of  fraud  is  not  stated. 
I  tiiink  that  where  fraud  is  intended  to  be 
charged,  it  should  be  distinctly  charged  as 
fraud.  The  passages  objected  to  amount  to  a 
conspiracy  to  deceive  every  one  and  can  only 
be  evidence,  if  receivable  at  all,  and  evidence 
cannot  be  pleaded. 
10 
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Application  granted  with  oosts.* 


Ohakoert  Division. 

(Before  Sir  Jamss  Bacon,  V.C.) 
June  Ut,  1878. 

CASHIN  V.  CRADOCK. 

The  whou  Th^  was  a  motion,  on  behaK  of  the  first  of 

of  daim^was    the  defendants,  iinder  Order  XXVII.,  Snle  1, 
ordered  to       j-q  gtrike  out  the  wholo  of  a  statement  of  claim. 

oe  struck  out 

under  Order  as  being  scandslous,  and  tending  to  prejudice, 

^i[(f"xt  embarrass,  and  delay  the  fair  trial  of  the  actioiu 

contained  The  action,  80  far  as  could  be  gathered  from 

nmtter^mixed  ^^    plaintiff's    extraordinary    and    confuBed 

up  with  statement  of  daim,  was  brought  in  respect  o( 

fraud,  faUe-  the  Sale  of  Certain  collieries  by  Mr.  Senior,  osie 

hood,  and  Qf  tj^^  defendants,  to  the  London  and  Bririxton 

perjury,  ana  ^ 

icas  80  drawn  Cheap   Coal    Supply   Company,  Limited,  in 

frmt^eitll  whioh  the  plamtiff  alleged  that  he  was interested 

unintelligible,  as  purchaser  under  a  contract  with  the  yendor, 

pcaredy^how'  but  was  squcczcd  out  by  the  collusiye  oondoct 

ever,  that  the  of  the  various  defendants.   The  plaintiff  brought 

plaintiff  might  ,   ^         j.       j  j 

have  some       numcrous  chaxges  01  conspiracy,  fraud,  and 

^ilT^t  %^T^**i  P^^^J'  against  Mr.  Senior  and  the  other  defen- 

nas  not  to       dauts.    The  statement  of  claim  contained  sixty- 

Zuvering^a    ^^^  paragraphs,  and  occupied  some  eighteen 

new  statement  printed  foolscap  pages,   and  the  prayer  was 

divided  into  eleven  heads,  which,  in  effect,  asked 

for  specific  performance  of  the  original  contract 

for  sale  to  f  he  plaintiff,  the  execution   of  a 

decree  in  three  suits   by  the  same  plaintiff 

*  45  L.  J.  (C.  p.),  663     24  W.  B.,  677;  86  L.  T.,  269. 
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against  the  same  defendants  in  respect  of  fhe 
same  contraots^  and  damages  in  respect  of 
breach  of  oontraot. 

JSjupy  Q.C,y  and  Freeling  for  the  motion,  pro- 
duced from  Monro's  *^Acta  Oancellarie,"*  a  case 
in  1596,  in  which  the  plaintiff^  one  Mylward, 
who  had  drawn  a  replication  of  the  length  of 
six  score  sheets  of  paper  ^^  fraught  with  much 
impertinent  matter  not  £t  for  this  Court/'  was 
sentenced,  for  his  abuse  of  the  practice  of  the 
Court,  to  be  paraded  bare-headed  round  about 
Westminster  Hall  while  the  Courts  were  sitting, 
and  to  be  shewn  at  the  bar  of  each  of  the  three 
Courts  within  the  Hall,  with  his  head  put 
through  a  hole  cut  in  the  obnoxious  pleading, 
the  same  hanging  about  his  shoulders  with  the 
written  side  outward. 

Sir  H.  Jackson,  Q.C.,  E^astingSy  Q.C,  Bush, 
and  Warmingtofi,  for  other  defendants,  with 
similar  motions. 

The  Solicitor-Oeneral  {Sir  H.  Gifard,  Q.C.) 
and  Romery  for  the  plaintifiT,  urged  that  under 
the  new  practice,  where  a  party  was  allowed  to 
draw  and,  as  in  this  case,  had  actually  drawn 
his  own  pleadings,  a  certain  amount  of  laxity 
would  be  allowed.  A  clear  story,  they  contended, 
would  be  made  out  from  this  statement  on 
which  relief  could  be  granted. 

Bacon,  V.C,  held  that  the  statement  was  an 
abuse  of  the  practice  of  the  Court.  It  con- 
tained serious  charges,  many  of  them  irrelevant, 
brought  in  a  form  impossible  to  meet ;  it  was 

•  P.  692,  No.  CCCLXXXm.,  Mylwardy,  Weldon^  IStll 
Febroary,  1696  ;  citing  Reg.  Lib.  A.,  1596,  fo.  672. 
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unintelligible,  and  it  wonld  be  most  oppressive 
to  the  defendant  to  allow  suoh  pleadings  to 
remain  on  the  record ;  while,  on  the  other  hand, 
it  would  be  only  mercy  to  the  plaintiff  himseU 
that  the  statement  of  claim  should  be  struck 
out,  when  he  would  have  an  opportunity,  either 
by  his  own  ingenuity  or  with  the  assistance  of 
legal  advice,  of  framing  a  case  on  which  he 
might  (if  he  had  right  on  his  side)  obtain 
relief.  He  therefore,  not  on  the  authority  of 
the  case  where  a  man  had  been  piUoried  in  his 
own  replication,  but  under  the  Supreme  Gomt 
of  Judicature  Acts,  ordered  that  the  ichok 
statement  of  claim  should  be  struck  out* 


CouBT  OF  Appeal. 

(Before  Jaxss,  Mbllish,  and  Baooallat,  L. JJ.) 

Jttfy  26th,  1876. 

CASHIN  f .  CRADOCK. 

The  plaintiff  in  this  case  appealed  from  the 
decision  of  Vice-Chancellor  Baoon. 

The  plaintiff,  in  support  of  the  appeal, 
in  person : — 

Order  XXVII.,  Rule  1,  clearly  cannot  mean 
that  the  whole  statement  of  claim  may  be  stnK^ 
out,  for,  if  it  may,  what  becomes  of  the  action  ? 
How  can  it  be  tried  P  Any  port  which  was 
scandalous  might  have  been  struck  out,  and  if 
the  statement  of  claim  was  unintelligible,  the 
defendants  might  have  demurred.  That  is  the 
course  pointed  out  by  the  Orders. 

JTay,  Q.C,  and  Freeling,  Sir  JT.  M.  Jackson j 

♦  8  Ch.  D.,  376;  35  L.  T.,  452;  25  W.  R.,  4  ;  Time*. 
Saturday,  June  3rd,  1876. 
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Q.Cy  Sastings,  Q.C.,  Bmh^  and  Warmingtany 
for  the  several  defendants,  were  not  called 
upon. 

James,  LJ. — I  think  the  Vioe-Chanoellor 
oonld  not  have  done  otherwise.  There  seems 
to  me  upon  this  statement  of  claim  to  be  some 
ground  of  complaint  on  the  part  of  the 
plaintiff,  assuming  of  course,  that  some  of  these 
statements  are  true.  They  have,  however,  been 
so  mixed  up  with  other  matters  that  I  do  not 
think  that  it  is  possible  for  the  Court  or  Judge 
to  strike  out  any  one  part. 

The  Yice-Chancellor  has  held  that  this 
statement  of  claim  is  an  abuse  of  the  practice 
of  the  Court.  It  appears  to  me  that  it  is.  First 
of  all^  there  is  a  long  story  about  a  conspiracy 
to  inveigle  and  intimidate  this  gentleman  into 
doing  something  which  he  did  not  do.  That 
can  only  be  put  in  for  the  purpose  of  prejudice. 
Then  he  says,  I  make  an  agreement,  I  stuck 
to  that  agreement,  and  they  tried  to  inveigle 
and  intimidate  me  into  altering  it,  and  wrote 
letters  to  me  which  were  false.  It  is  impossible 
to  answer  that  statement.  Then  he  says  there 
were  motions  in  Court,  and  bills  in  Court; 
the  bills  were  false,  supported  by  false  affidavits. 
There  is  not  a  single  thing  throughout  the 
whole  proceedings  which  have  taken  place,  as 
t*  which  there  are  not  similar  charges.  It  is 
utterly  impossible  for  us  to  hear  the  plaintiff 
upon  those  charges,  because  they  are  hot 
relevant  to  any  issue.  He  says,  ^'I  had  an 
agreement,  of  which  I  wanted  to  have  specific 
performance,  andl  obtained  a  decree  by  consent, 
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wbich  to  a  certain  extent   gave  me   what  I 
\ranted ;  but  I  have  been  deprived  of  it  sinoe 
by  some  one."      It  is  conceivable  that  the 
plaintiff  may  have  a  right  to  tender  a  statement 
of  claim,  if  expressed  properly ;  but  it  is  not 
for  me  to  teU  him   how  to  firame  it.      It  is 
improper  for  half  a  dozen  defendants  to  be 
called  upon  to  answer  statements  of  this  kind, 
containing  all  kinds  of  charges  of  fidsehood 
and  perjury,  and  matters  quite  irrelevant  to  the 
case;   and  I  do  not  think  that  it  is  possible 
for  us  to  separate  the  various  allegations  so 
that  the  statement  of  claim  can  be  amended 
by  us  by  striking  out  what  is  really  wrong. 
The    Yioe-Chancellor  has  said,  and  rightly, 
that  he  does  not  mean  to  deprive  the  plaintiff 
of  the  opportimity  of  making  a  proper  state- 
ment of  claim.     It  is  not  for  the  Court  to  make 
the  plaintiff's  claim  for  him.     Let  him  do  it 
himself,  or  get  advice  how  to  put  his  claim  in 
such    a    shape  that  the  defendants  may  be 
reasonably  informed  of  the  complaints  which 
they  are  to  meet.   I  think  it  would  be  shocking, 
if,  under  the  new  procedure,  such  a  thing  as 
this  could  be  entertained.     I  do  not  recollect 
such  a  bill  as  this,  containing  so  much  irrelevant 
matter,  being  filed  in  the  old  Court  of  Chan- 
cery.   I  think  the  Yice-Chancellor  was  right. 

Mbllish,  L.J. — I  am  of  the  same  opinion. 

Bago ALLAY,  L.J. — ^Asboth  the  Lords  Justices 
concur  in  the  judgment  of  the  Vice-Chanoellor, 
it  does  not  matter  what  my  opinion  of  the  case 
is ;  but  I  must  confess  that,  not  having  had  the 
advantage  of  hearing  Coimsel  on  the  other 
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side,  I  do  entertain  some  donbt  whether  the 
Older  of  the  Yioe-Chanoellor  was  right.  I  am 
disposed  to  doubt,  having  regard  to  Order  XVL 
with  lefeorenee  to  multifarionsness,  as  well  as  to 
the  termsof  Order  XXVII.,  which  is  more  parti- 
oolarly  under  consideration,  the  plaintiff  in  this 
case  has  not  a  right  to  introduce  into  the  same 
statement  of  claim  the  various  matters  in 
respect  of  which  he  claims  relief.  At  the 
same  time  I  feel  bound  to  say  that  this  state- 
ment of  claim  is  drawn  in  a  way  and  in  a 
form  that  nobody  can  approve  of,  and  I 
certainly  should  have  desired  to  have  concurred 
in  the  view  taken  by  the  Vice-Chancellor.  At 
the  present  moment,  however,  I  do  entertain 
doubts,  though  certainly  not  sufficient  to  induce 
me  to  dissent  from  the  decision  which  has  been 
arrived  at. 

James,  L.J. — The  appeal  will  be  dismissed 
with  costs,  but  we  think  that  the  plaintiff 
shoxdd  have  an  opportunity  of  delivering  a  new 
statement  of  claim,  and  it  should  be  added  that 
the  appeal  is  dismissed  without  prejudice  to 
the  plaintiff's  doing  so. 

Appeal  dismissed  with  costs.* 


High  Court  of  Justice. 
Chancery  Division. 

(Before  Sir  R.  Malins,  V.C.) 
JuM  29th,  1876. 

WATSON  V,  RODWELL. 

An  action  was  brought  by  the  plaintiff  against  Ooidintjv. 

^        ^  ^  ^  Th€  Wharton 


•  3  Ch.  D.,  378 ;  35  L.  J.,  453 ;  26  W.  E.,  6. 
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:Raiiwayand   ^fy.  Eodwell,  who  had  been  her  aolidtor,  to 

Rwer  Sialt'  -•      i  •  ^     «  i    .  .. 

work9  Com-  luake  him  acoonnt  for  certain  snms  of  money 
T/«r^a'^*'"i20)  ^^'^^  ^^^  plaintiff  alleged  he  had  received  on 
followed,  her  behalf  during  the  conduct  of  a  suit  for  the 
9pe^i  Ixues,  administration  of  her  deceased  husband's  estate, 
where  terious  under  his  will,  and  for  damages  in  respect  of 

ittjustiee  would    ,,         ,  oijx 

result  frofti  not  aiiegea  wrongnil  conduct. 

i»<^<?rm^,         rjy^Q  statement  of  claim  occupied  eighteen 

the  Court  of  .  . -^        ^^  ^^^ 

Appeal  will    pnuted  pages,  and  was  divided  mto  fifty-three 

Tuilr/Z    paragraphs. 

cretion  of  the  The  alleged  wrongful  conduct  of  the  de- 
in  ftriking'out,  fondant,  of  whioh  complaint  was  made,  was  set 
or  refusing  to  forth  at  great  length  in  the  statement  of  daim. 
pieadingel  It  was  alleged  that  the  defendant,  having  be- 
^xvii^^  come  aware  of  the  contents  of  the  will  of  her 
jRuiei.  '  deceased  husband  through  a  nephew  of  the 
^'/aimXfiwP^^*^'  whose  acquaintance  the  defendant  had 
not  contain  then  recently  made  and  was  assiduously  culti- 
Zt%Zli„!,  vatmg,  induced  the  plaintiff  to  withdraw  her 
to  the  charging  husiuess  from  her  then  solicitors  and  to  place  it 
hi  chanecfy,  in  his  hands,  and  that  he  subsequently  compro- 
which  was       mised  the  suit  to  her  disadvantage,  without  ex- 

merelythe  .         ,      y        ,^       ,  i*   7? 

pieadci-*9  view  plaiumg  to  her  the  terms  of  the  compromise, 
of  the  equity.  ^^  ^^^^  through  misrepresentation  he  led  her 

into  further  litigation. 

The  statement  of  claim  began  by  stating  the 
will  of  the  plaintiff's  deceased  husband,  and  pro- 
ceeded as  follows: — "The  existence  of  the  above- 
mentioned  suit  and  the  nature  and  contents  of 
the  testator's  will  became  known  to  the  de- 
fendant (who  had  then  just  commenced  practioe 
as  an  attorney  and  solicitor)  he  having  been 
informed  thereof  by  the  plaintiff's  nephew, 
"Walter  John  Woodman,  whose  aoquaintanoe 
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the  defendant  had  then  recently  made  and  was 
assiduonsly  oultiyating,  and  having  been  re« 
tained  by  the  plaintifiPs  sister,  Martha  Elizabeth 
Woodman,  and  the  members  of  her  faaiily, 
to  protect  such  rights  and  interests  as  they 
had  or  claimed  to  have  imder  the  testator's 
wiU." 

The  material  part  of  paragraph  12  was  as 
follows : — 

'^  The  information  that  the  defendant  gave 
the  plaintiff  was  never  precise,  bnt  merely  of  a 
general  nature,  and  to  the  effect  that  all  was 
going  on  well,  and  the  plaintiff  would  shortly 
be  in  possession  of  the  property,  and  that  he 
would,  if  all  were  left  to  him,  see  the  plaintiff 
properly  protected,  and  the  plaintiff  was,  the 
defendant   well   knew,  entirely  unacquainted 
with  the  nature  of  the  proceedings  proposed  to 
be  adopted  by  him,  and  relied  entirely  upon 
his  integrity,  and  left  the  conduct  of  such  pro- 
ceedings to  him  in  the  beUef  that  the  defendant 
was  consulting  the  plaintiff's  interest  alone,  and 
so  acting  as  to  put  her  speedily  in  imf  ettered 
possession  of  the  testator's  property." 
Paragraph  26  was  as  follows : — 
"  The    plaintiff   charges    that,    under    the 
circumstances    aforesaid    (apart     from    other 
matters,  in  respect  of  which  the  plaintiff  has,  as 
herein  appears,  ground  of  complaint  of  the  de- 
fendant's conduct),  the  defendant,  in  the  course 
of  action  pursued  by  him  as  her  solicitor  in  re- 
ference to  the  said  petition  and  compromise, 
and  in  authorising  the  pajrment  to  Messieurs 
£imber  and  Ellis  of  the  amount  of  their  costs 
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"witiiout  taxation,  grossly  violated  or  grooAy 
neglected  his  duty  to  ihe  plaintiff  as  socli 
solicitor," 

Paragraph  28  was  as  follows : — 

"  Such  last-mentioned  letter  was  written  by 
the  defendant  with  the  view  and  object  of  fur^ 
ther  confirming  the  plaintiff  in  the  belief  which 
she  then  entertained,  that  the  def(^dant  was 
really  working  in  and  for  the  protection  of  the 
plaintiff's  interests,  and  desired  to  firee  her  from 
and  keep  her  out  of  any  farther  litigation,  and 
succeeded  in  such  objects." 

Paragraph  51  was  as  follows  :-^ 

'^  It  has  been  the  habit  and  practice  of  the 
defendant  to  impose  upon  the  plaintiff's  inex- 
perience and  credulity  by  an  affectation  or  pre- 
tenoe  of  indignation  when  any  inquiries  were 
made  or  questions  asked  of  him  touching  the 
affairs  of  the  testator,  and  whenever  such  in- 
quiries were  made  the  defendant  has  diverted 
the  same  by  simulation  of  being  offended  at 
doubts  of  his  honour,  and  by  promise  assurances 
that  if  everything  were  left  in  his  hands  it  would 
be  perfectly  right." 

Much  of  the  statement  was  in  the  style  of  the 
above  extracts,  and  a  considerable  number  of 
paragraphs  began  with  such  expressions  as  '^  the 
plaintiff  charges,''  or  "  the  defendant  sometimes 
pretends,"  and,  throughout,  the  pleader's  aim 
seemed  to  have  been  to  use  two  words  where 
one  would  have  done. 

On  May  28,  1876,  the  defendant  moved 
under  Order  XXVII.,  Rule  1,  to  strike  out 
or  amend  the   statement    of  claim,   or  that 
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specified  paragraphs  (including  those  above 
stated)  might  be  straok  out  under  that 
Order,  as  scaiidalous,  irrelevant,  improperly 
pleaded,  and  tending  to  prejudice  and  embarrass 
the  fair  trial  of  the  action.  His  Lordship 
ordered  the  application  to  stand  over  till  next 
motion  day  to  enable  him  carefully  to  read  the 
whole  of  the  statement  of  claim. 

On  June  29,  Glasscy  Q.  C,  and  Benahaw,  for 
the  defendant,  in  suppoH  of  the  motion,  con- 
tended that  even  under  the  old  practice  the 
pleadings  would  have  been  irregular,  and  that 
imder  the  new  practice  charges  were  quite  im- 
proper. 

HigginSf  Q.C.j  and  Fooks^  for  the  plaintiff, 
cited  Golding  v.  The  Wharton  Railway  and 
River  Salt  Works  Company,  Limited,*  and  as- 
sented to  striking  out  paragraph  51,  but  resisted 
the  rest  of  the  motion. 

Malins,  V.C,  held  that  the  power  to  order 
allegations  to  be  struck  out  was  discretionary, 
and  that  inasmuch  as,  with  the  exception  of 
paragraph  51,  the  allegations  were  such  as 
would  not  have  been  improper  in  an  old  plead- 
ing, the  question  of  their  propriety  could  be 
raised  on  taxing  the  costs.  If  the  Court  were 
to  give  any  encouragement  to  striking  out  ports 
of  pleadings  in  doubtful  cases  it  would  be  im- 
possible to  get  through  the  business.  He  would, 
therefore,  discourage  such  applications. 

Application  refused  with  costs,  t 

*  Beported  mpra,  p.  120. 

t  3  Ch.  D.,  380 ;  45  L.  J.  (Ch.),  744  ;  36  L.  T.,  86 ;  24 
W.  R.,  1009  ;  W.  N.,  1876,  p.  214. 
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CouBT  OF  Appeal. 

(Before  Jaxsb,  Hellish,  aad  Baooallat,  Ii.JJ.) 

AuffUit  2nd,  1876. 

WATSON  V.   BODWELL. 

The  defendant  appealed.  The  appeal  came 
on  for  hearing  on  the  2nd  of  August,  1876. 

Olasse,  Q.C,  and  Renshatc,  for  the  appellant, 
referred  to  Order  XIX.,  Rules  4,  24,  and  25, 
and  Order  XXVII.,  Eule  1. 

Siggins,  Q.(7.,  and  Fooks,  for  the  plaintiff, 
said  that,  the  Vice-Chaneellor  having  exercised 
his  discretion  in  the  matter,  the  Court  of  Appeal 
would  not  now  interfere :  Gold  in  g  v.  T/te 
Wharton  Railway  and  River  Salt  Works  Com- 
pany,  Limited.*  They  also  endeavoured  to 
show  that  the  statement  was  not  unnecessarily 
lengthy.  [Mellish,  L.J.,  said  he  thought 
it  could  easily  be  compressed  into  two  pages.] 
They  also  argued  that  the  word  "charge,"  as 
used  in  the  statement,  was  synonymous  with 
"  allege." 

Qlasse,  Q.C.y  in  reply. 

James,  L.  J.,  said  that  the  statement  of  claim 
was,  in  his  opinion,  unnecessarily  prolix,  and  he 
would  have  been  well  satisfied  if  the  Vice- 
Ghancellor  had  struck  out  all  the  19  paragraphs 
objected  to,  but  he  did  not  think  that  it  was  so 
prolix  that  the  Court  of  Appeal  could  differ  finom 
the  conclusion  at  which  the  Vice-Chancellor  had 
arrived.  There  could  be  no  doubt  that  it  was 
very  important  to  prevent  pleadings  under  the 

*    -^m~        I  ■        ■  I  I  »  I  -  — 

*  Reported  supra,  p.  120. 
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new  Bules  from  becoming  a  sonrce  of  oppres- 
sion and  expense,  as  they  were  formerly  in 
Chancery,  but,  at  the  same  time,  it  was^very  im- 
portant not  to  encourage  appeals  on  matters 
which  were  merely  matters  for  the  exercise  of 
the  discretion  of  the  Judge  of  First  Instance. 
The  Vioe-Chancellor  haying  taken  the  pleadings 
home  with  him,  and  having  taken  pains  to  see 
whether  or  no  the  statement  of  claim  was  em- 
barrassing, and  having  come  to  the  conclusion 
that  it  was  not,  his  decision  ought  not  to  be 
interfered   with.    Considering,    however,   the 
view  which  they  took  of  the  statement  of  claim 
they  could  not  give  any  costs  of  the  appeal  as 
against  the  appellant.    He  would  suggest  that 
the  pleader  should  take  the  pleadings  home 
with  >^iTTi  and  endeavour  to  make  them  more 

concise. 

Mbllish,  L  J.,  was  of  the  same  opinion.     It 
had  been  laid  down  in  the  case  of  Oolding  v. 
The  Wharton  Bailtcay  and  River  Salt  Works 
Company  J  Limited^*  which  was  an  appeal  from 
the  Queen's  Bench  Division,  that  the  striking 
out  of  pleadings  was  a  matter  for  the  discretion 
of  the  Judge  of  First  Instance,  and  that  the 
Court  of  Appeal  would  not  interfere  with  his 
decision,  except  in  special  cases,  when  serious 
injustice  would  result  from  not  interfering.     It 
could  not  properly  be  said  that  the  Vioe-Chan- 
cellor  in  this  case  was  acting  on  a  wrong  prin- 
ciple.   The  plaintiflf  did  appear  to  have  a  sub- 
stantial cause  of  action  if  she  proved  her  aUega- 


•  Beported  tupra^  p.  120. 


-  I 
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tioiis.  He  oertainlj  did  not  agree  with  yAat 
the  Yice-dhanoellor  was  reported  to  have  said, 
viz.yihat  whatever  should  have  been  allowed 
in  an  old  bill  in  Ghanoery  should  be  allowed 
now.  He  was  of  opinion  that  what  were  called 
the  charging  parts  ought  now  to  be  omitted, 
they  being,  in  foct,  merely  statements  of  the 
pleader's  views  of  the  equity.  In  this  statement 
much  should  be  omitted.  Allegations  such  as 
those  in  paragraph  12  ought  not  to  have  been 
inserted  at  all ;  they  really  were  not  pleadings 
of  any  facts  but  of  evidence,  and  there  was 
much  more  of  the  same  character  in  the  state- 
ment of  daim.  Still,  as  the  Yice-Chanoellor  in 
the  exercise  of  his  discretion  had  refused  to 
order  them  to  be  struck  out,  he  did  not  think 
the  Coiurt  of  Appeal  could  interfere. 

Baggallat,  L. J.,  said  that  the  Legislature 
had  thought  proper  to  give  a  Ju4ge  the  power 
to  strike  out  or  amend  pleadings,  and  had 
placed  reliance  on  his  discretian.  Now  in  this 
case  it  appeared  that  the  Yice-Chancellor  had 
actually  taken  the  pleadings  home  with  him,  and 
read  them  himself,  and  had  arrived  at  the  con- 
clusion that  the  matters  contained  in  the  para- 
graphs objected  to  were  not  scandalous,  oppres- 
sive, or  likely  to  prejudice  a  fair  trial  of  the 
action.  That  being  so,  his  Lordship,  as  a 
member  of  the  Court  of  Appeal,  would  be  un- 
willing to  differ  from  him,  although,  if  the 
report  of  what  he  said  was  correct,  that,  namely, 
he  would  not  strike  out  the  paragraphs,  *'  be- 
cause the  question  of  their  propriety  could  be 
considered  in  the  taxation  of  costs,"  he  differed 
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from  him  in  respect  to  the  rules  of  pleading 
under  the  new  system.  There  was  oertainlj  a 
good  deal  of  this  statement  which  might  be  left 
out  with  adTantage,  and  if  the  pleader  meant 
to  adopt  the  suggestion  of  the  Lord  Justice,  and 
the  time  for  amending  had  expired,  it  should 
be  extended,  as  well  as  the  time  for  putting  in 
a  defence. 
Appeal  dismissed  without  costs.* 

See,  also,  Bolfe    v.  Maclaren,    reported 
under  Order  XIX.,  Rule  20,  supra,  p.  82. 


EULE  6. 

(In  all  cases  not  provided  for  by  the  preceding 
JRuks  of  this  Order,  application  for  leave  to 
amend  ani/ pleading  may  be  made  by  either  party 
to  the  Court  or  Judge  at  Chambers,  or  to  the 
Judge  at  the  trial  of  t/ie  action,  and  such  an 
amendment  may  be  allowed  upon  such  terms  as  to 
costSy  or  otherwise,  as  may  seem  Just,  J 

See  the  case  of  King  v.  CoRKE.f  reported  in 
Vol.  I.,  p.  103. 


ORDER  XXVni. 
Rule  1. 

{Any  party  may  demur  to  any  pleadings  of 
the  opposite  parly  or  to  any  jyart  of  a  pleading, 
setting  up  a  distinct  cause  of  action^  ground  of 
defence,  set  off,  counter  claim,  reply,  or  as  the 

•  3   Ch.  D.,  382;  45  L.  J.  (Oh.),  745;  36  L.  T.,  87; 
24  W.  E.,  1009. 
t  N<mine,  *  King  v.  Cooke.* 
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case  may  he^  an  the  ground  that  the  fads  alleged 
therein  do  not  show  any  cause  of  aetion,  or  ground 
of  defence  to  a  claim,  or  any  part  thereof,  or  set 
offy  or  counter  claim,  or  reply,  or  as  the  case  may 
he,  to  which  effect  can  be  given  by  the  Court  as 
against  the  party  demurring.) 


High  Court  of  Justice. — Common  Plsas 

Division. 

(Before  Lord  Colertdgb,  C.J.,  and  Ajichibaij>  and 

LiNDLBY,  JJ.) 
May  4M,  1876. 
WATSON   V,   HAWKINS. 

ll^raph  ?n        ^^  ^^^^  ^^^  *^t®  plaintiff,  in  his  statement  of 
a  statefMtu  of  claim,  sot  out  an  indenture  of  lease,  and  alleged 

claim  iupports         •Ti.i*  xJi.T.i*j 

tome  one  or      vanous  breaches  of  covenant,  and  then  claimed : 
more  of  the      n\  Possession  of  the  premises;  (2)  £20.  Ss.  6d. 

varioue  kinds     ;   '  <»         j       /ox    oo/x^  j  *       ^i 

of  relief         fop  arrears  of  rent ;  (o)  JboOO  damages  for  the 
claimed  in  the  breaches    of  covenant;    (4)  £300  for   mesne 

concluding  »     \   / 

prayers^  it  is     profits. 

TahU^'^^The  ^hc  defendants  were  the  assignee  of  the  lease 

plaintiff  is  and  her  sub-tenant,  and  they  demurred  to  the 

assign  such  whole  of  the  8th  and  11th  paragraphs  of  the 

and  such  a  statement  of  claim,  and  to  parts  of  the  10th  and 

paragraph  to  •*■ 

such  and  such   15th  paragraphs,  on  the  ground  that  they  dis- 
V^fendant^  closed  no  gTOund  of  action  against  the  de- 

demurs  to  part  fendants. 

of^ciaim!!and       Archibald,  for  the  defendants. — ^The  para- 

A^f*  •"  ^  .-.  graphs  demurred  to  must  have  been  inserted 

other  part,  he  either  to  obtain  damages  for  breach  of  covenant, 

^»  ^tu^^  ^^  *^  recover  possession  of  the  premises ;  but  it 

argument  of  is  clear  from  the  facts  set  out  upon  the  statement 

only  to  admit  ^^  olaim  that  thcsc  paragraphs  are  good  ground 
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neither  for  damages  nor  forfeiture.     [Archi-  '**  aUegatimt 
BAU),  J. — ^Is  not  this  rather  in  the  nature  of  a  tained  in  the 
special  demurrer?      Special    demurrers  were ?**"5 '® "'^*^* 

,  M  demurs, 

abolished  by  the  Common  Law  Procedure  Act, 
and  it  would  be  strange  if  the  effect  of  the 
Supreme  Court  of  Judicature  Acts  were  to  resus- 
citate them.    Surely  the  proper  course  would 
have  been  to  apply  at  chambers  to  strike  out 
these  paragraphs  P]     It  has  been  ruled  in  this 
Court  that  when  the  paragraphs  objected  to 
disclose  a  separate  ground  of  action,  the  proper 
course  is  to  demur    xmder  Order  XXVIII., 
TLvle  1,  and  not  to  take  out  a  summons  at 
chambers.     The  facts  stated  in  the  statement 
of  claim  show  that  there  have  been  waivers  of 
all  forfeitures  up  till  October,  1875,  which  would 
therefore  cover  all  breaches  of  covenant  set  out 
in  the  paragraphs  demurred  to.     [In  order  tS 
establish  these  waivers  Counsel  here  read  para* 
graphs  to  which  he  had  not  demurred,  and  the 
Court  made  no  objection  to  his  relying  upon 
them.]  [LiNDLEY,  J.— But  here,  in  paragraph  9, 
there  is  a  continuing  breach,  which  would  en- 
title the  plaintifip  to  a  forfeiture  at  date  of  writ.] 
On  that  paragraph  the  defendant  joins  issue. 
And  since  he  does  not  demur  to  it,  he  must  not 
be  taken  to  admit  any  allegation  contained  in  it. 
By  Rule  4  of  Order  XXVIII.,  the  defendant 
is  entitled  to  combine  a  demurrer  to  part, 
and  a  defence  as  to  the  residue,  in  one  plead- 
ing. 

Per  Curiam. — In  such  circumstances  the 
perty  demurring  must  be  taken  only  to  admit 
11 
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the  allegations  of  fact  contained  in  the  parts 
to  which  he  demiuTed. 

Qeorge  Lewis,  for  tiie  plaintiff,  argued  that 
although  the  waivers  covered  the  forfeitures 
daimed  in  all  the  paragraphs  other  than  the 
8th,  yet  in  each  of  these  cases  there  was  good 
ground  of  action  for  damages ;  while  as  to  the 
8th  paragraph,  although  it  was  veiy  doubtfol 
whether  a  covenant  to  complete  buildings  th^n 
in  course  of  erection  would  run  with  the  land, 
so  as  to  give  the  landlord  a  right  to  claim 
damages  from  the  assignee  of  the  lease,  still 
the  breach  was  a  continuing  one  up  to  date  of 
writ,  and  the  latest  waiver  was  on  Odober  29, 
1875,  so  that  this  paragraph  disclosed  good 
ground  for  forfeiture.  If  the  facts  stated  in  any 
paragraph  demurred  to  can  by  any  oonstmction 
ISe  considered  as  supporting  any  one  of  the 
various  reliefs  claimed  in  the  pleadings,  the 
paragraph  must  be  held  to  be  good. 

Lord  Coleridge,  O.J. — There  is  no  need  for 
us  to  decide  whether  the  covenant  set  out  in  the 
8th  paragraph  is  binding  upon  the  assignees  of 
the  lease,  who  are  not  named  in  the  covenant,  and 
we  give  no  opinion  upon  that  point.  I  thought 
at.^lsi;  that  a  defendant  was  entitled  to  say,  '^I 
want  to  know  to  which  portion  of  your  prayer 
you  apply  such  and  such  a  paragraph  of  your 
daim."  But  that  is  not  so.  By  Order  XXVIIL, 
Bule  1,  the  ground  of  a  demurrer  to  any  plead- 
ing or  to  any  part  of  a  pleading  must  be  '^  that 
the  facts  alleged  therein  do  not  show  any  cause 
of  action,  &o.,  to  which  effect  can  be  given  by 
the  Court  as  against  the  party  demurring.'' 
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Hence,  so  long  as  a  paragrapli  supports  some 
one  or  more  of  the  claims  in  the  prayers,  it  is 
not  demurrable.  The  plaintiff  is  not  bound  to 
assign  such  and  such  paragraphs  to  such  and 
such  a  prayer ;  he  states  all  the  facts  that  he 
deems  material,  and  then  asks  for  such  and  such 
relief ;  and  if  each  £eM>t  set  out  tends  to  show 
that  he  is  entitled  to  some  relief,  and  that 
relief  is  asked  for  in  one  of  the  prayers,  the 
]>aragraph  setting  out  that  fact  must  stand. 

Archibald,  J. — I  am  of  the  same  opinion. 

LiKDLET,  J. — The  doctrine  was  familiar  to 
ujs  in  the  Court  of  Chancery,  that  if  you  de- 
murred to  any  part  of  a  bill,  and  that  part 
showed  that  the  plaintiff  was  entitled  to  any 
relief  at  all,  the  demurrer  was  bad.  The  cases 
went  so  far  as  to  say  that  the  paragraph  was 
not  demurrable  if  it  entitled  the  plaintiff  to  any 
relief,  even  though  it  be  to  some  relief  not 
prayed  for.  I  think  the  Legislature  meant  to 
extend  that  practice  to  all  demurrers  under  tho 
Supreme  Court  of  Judicature  Acts.  Unless  the 
party  demurring  can  show  that  the  paragraph 
demurred  to  entitles  the  party  pleading  it  to 
absolutely  no  relief,  the  demurrer  must  fail. 
As  long  as  the  fSeusts  entitle  him  to  some  relief 
he  is  entitled  to  set  them  out,  whether  he  has 
asked  for  the  proper  relief  or  no. 

Demurrers  overruled;  judgment  for  plaintiff.* 


•  24  W.  B.,  884. 
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Queen's  Bench  DmsiON. 

(Before  Blackbubn  and  Quadt,  JJ.) 
May  Uth,  1876. 

NATHAN    r.  BATCHELOR. 

Where  the  Statement  of  claim :  That  the  plaintiff  entered 

mu^ldtoa^  into  a  contract  with  the  defendant,   through 

jirst  of  the  agents,  to  purchase  of  him  the  lease  of  a  public 

fft-ap/lsoftht  house  for  £4,600,  the  business  to  be  purchased 

statement  of  as  a  goiug  conccm ;  the  plaintiff  to  pay  a  de- 

the  two  para-  posit  of  £100  on  the   puTchasc-money,  to  be 

ffraphs  taken  ^^^  q^  ^^j,  ^j^fore  the  19th  of  October,  1875, 

together  raised  *  ^  ^  '  ' 

a  good  defence  on  which  day  it  was  agreed  that  the  purchase 
the  demutrer  ^^  *^  ^^  Completed,  and  that  an  abstract  of  the 
was  overruled,  vendor's  title,  commencing  with  the  lease  under 
could  not  demur  ^^(^^  the  Vendor  held,  should  be  delivered  to 
to  a  single       ^^  puTchascr  or  his  solicitor.  The  plaintiff  paid 

paragraph  as  *  ^  *^  ^    ^ 

if  if  stood  alone,  the  deposit,  but  no  abstract  of  title  was  delivered, 
and  the  defendant  was  not  ready  to  com- 
plete on  the  19th  of  October,  1875,  nor  has  the 
purchase  since  been  completed.  The  plaintiff 
accordingly  rescinded  the  contract,  and  de- 
manded back  the  deposit,  claiming  the  £100. 

Statement  of  defence  : — 1.  That  the  plaintiff 
was  not  ready  to  complete  and  pay  the  re- 
mainder of  the  purchase-money  on  the  day 
named. 

2.  That  the  abstract  of  title  was  duly  de- 
livered before  the  9th  of  October,  1875,  and 
defendant  was  before  and  on  that  day  ready  to 
complete  the  contract. 

Demurrer  to  the  1st  paragraph,  as  insufficient 
in  law. 

Finlayy  in  support  of  the  demurrer. 
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RobartSy  for  the  defendant,  was  not  heard. 

The  Court  gave  judgment  for  the  defendant. 
The  first  and  second  paragraphs  taken  together 
raised  a  good  defence  ;  and  the  plaintiff  could 
not  demur  to  a  single  paragraph,  as  if  it  stood 
alone.^ 

See  also,  Cox  v.  Barker,  Barker  v.  Cox, 
reported  under  Order  XVI.,  Eule  2,  Vol.  II., 
p.  265 ;  Finch  v.  The  Guardians  of  the  York 
Union,  reported  under  Order  XXVII.,  Eule  1, 
tuprUy  p.  129 ;  and  Walberg  t?.  Young,  re- 
ported under  subsection  (2)  of  section  24  of 
the  Supreme  Court  of  Judicature  Act,  1875, 
Vol.  II.,  p.  54. 


Rule  3. 

{A  Demurrer  must  be  delivered  mihin  the  same 
time  as  any  other  pleading  in  the  action,) 

See  the  case  of  Hodoes  v.  Hodges,  reported 
under  Order  XXII.,  Eule  1,  supra^  p.  104. 


EULB  4. 
{A  defendant  desiring  to  demur  to  part  of  a 
Statement  of  Claim  and  to  put  in  a  Defence  to 
the  other  party  shall  combine  such  Demurrer 
and  Defence  in  one  pleading.) 

See  the  case  of  Watson  t?.  Hawkins,  reported 
under  Eule  1  of  this  Order,  supra,  p.  160. 

•  W.  N.,  1876,  p.  172. 
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BxjLEs  8  and  9. 
(Allotoing  a  Demurrer.) 

High  Court  of  Justice.  —  Queen's  Bekch 

Division. 

(Before  Blackbubn,  Lush  and  Ftbld,  JJ.) 
May  ^thy  1876. 

TURNER  V.  SAMSON. 

//,  tcheu  a  de-  This  was  an  action  cm  a  bill  of  excbange 
camion  for  drawn  by  the  defendant  Home^  accepted  by 
argument  no  the  defendant  Samson,  indorsed  by  Home  to 
pear^for  the  the  defendant  Martinez,  indorsed  by  the  defend- 
party  whose  ant  Martinez  to  the  defendant  Sherwood,  and 
demurred  tOy    indorsed  by  the  defendant  Sherwood  to  the 

'l^T.t!'  d«fe^<J'«^t  Turner. 

murrcr,  tcith-      Judgment  went  for  defaolt  of  appeaiaaoe 

^any  argwnent.  against  all  the  defendants,  except  Martinez, 
who  alleged,  amongst  other  things,  in  his  state- 
ment of  defence,  first,  that  there  was  no  con- 
sideration between  any  of  the  defendants,  the 
bill  of  exchange  being  an  accommodation  bill 
only ;  secondly,  that  he  had  not  received  any 
notice  of  the  dishonour  of  the  bill  of  exchange. 

Demurrer. 

Phtlbrickj  Q.C.  {Pefheram  with  him),  ap- 
peared for  the  plaintiff,  in  support  of  the 
demurrer. 

No  Counsel  appeared  for  the  defendant 
Martinez. 

Per  Curiam. — ^We  will  adhere  to  the  old 
practice^  and  give  judgment  in  favour  of  the 
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pftrty  uppeaiing,  withont  hearing  miy  argu- 
ment. 
Judgment  for  the  plaintifP,  aceordingl j.* 


ORDER  XXIX. 
Rule  1. 

{If  the  plaintiff y  being  hound  to  deliver  a  State^ 
ment  of  Claims  does  not  deliver  the  same  within 
the  time  allowed  for  thepurpoee,  the  defendant 
may  J  at  the  expiration  of  that  time^  apply  to 
the  Court  or  a  Judge  to  dismiss  the  action,  with 
costs,  for  want  of  prosecution,  afid,  on  the 
hearing  of  such  application,  the  Court  or 
Judge  may,\fno  Statement  of  Claim  have  been 
delivered,  order  the  action  to  be  dismissed 
accordingly,  or  may  make  such  other  order  on 
such  terms,  as  to  the  Court  or  Judge  shall 
seem  just.) 
See  the  ease  of  Higoinbotham  v,  Aynsley^ 

reported  nnder  Order  XXI.,  Rule  1,  supra, 

p.  103.t 

Rule  3. 

{TFTien,  in  any  action  in  which  the  plaintiff's 
claim  is  for  a  debt  or  liquidated  demand, 
there  are  several  defendants,  if  one  of  them 
make  default  by  not  delivering  a  Defence  or 


•  35L.  T.,  687;  W.  N.,  1876,  p.  163;  11  N.  C,  105. 
Maitiiicz  appealed,  on  the  merits^  to  the  Court  of  Appeal, 
which  gave  judgment  for  the  appcUant. 

t  Sec  also  Order  XXXVI.,  Eules  4  and  4ju  ;  Charley's 
"  Judicature  Aets,"  3rd  edition,  pp.  614, 615,  and  the  case  of 
Litton  V.  Litton^  reported  thereunder,  iwfra. 
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Demutrer  toithin  the  time  allowed  far  thatpur^ 
pose,  the  plaintiff'  may  enter  final  judgment 
against  the  defendant  so  making  default,  and 
issue  execution  upon  such  judgment,  without 
prejudice  to  his  right  to  proceed  with  his  action 
against  the  other  defendants,) 

See  the  case  of  Jenkins  r.  Davies,  reported 
under  Order  XIX.,  Rule  17,  supra,  p.  77, 


Rule  10. 

{In  all  other  actions  than  those  in  the  preceding 
Rules  of  this  Order  mentioned,  if  the  defendant 
makes  default  in  delivering  a  Defence  or  De- 
murrer, the  plaintiff  may  set  down  tlie  action 
on  Motion  for  Judgment,  and  such  judgment 
shall  he  given  as  upon  the  Statement  of  Claim 
the  Court  shall  consider  the  plaintiff  to  be 
entitled  to.) 


High  Court  of  Justice. — Chancery  Division. 

(Before  Sm  Charlbs  Hall,  V.C.) 
January  20M,  1876. 

BOWEN  t\  BOWBN. 

A  motion  for  The  ouly  defendant  to  this  action  against 
defatatof^  whom  relief  was  sought  had  made  default  in  de- 
o'^d!r^^  livering  his  statement  of  defence,  and  the  plaintiff 
Huie  10,  '  had  set  down  the  action  on  motion  for  judgment 
!:t'  frdZrt,  ^der  Order  XXIX.,  Rule  10,  and  had  given 
motion,  where  the  ordinary  two  clear  days*  notice  of  motion.* 
eonsmted^and      Speed,  for  the  plaintifp,  asked  whether  the 

«  See  Order  UII.,  Rule  4. 
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action  could  now  be  disposed  of  at  once  on  his  '*^<>  <'^^«'' 

. .  1  .  ,  •     •     xv  1  *^y*  notice 

motion,  orougnt  to  remain  m  the  general  paper  oj  motion  had 
and  wait  till  it  would  come  on  in  its  turn,  *_^  ^*^'''- 

.  Where  the 

T.  JRibton,  for  the  defendant  in  default,  con- parties  do  not 
sented  to  the  action  being  disposed  of  at  once.    ^I^'^ll^ 

Hall,  V.C— ^If  all  parties  appear  and  con-  ffo  into  the 
sent,  the  order  may  be  made  now  at  once  on  a^i^aw^^^ 
motion,  just  as  under  the  old  practice  a  motion  ^^rn^rffeU, 
for  decree  could,  by  consent^  be  taken  as  an    '  ' 
ordinary  motion.    If,  however,  any  party  is  not 
represented  or  does  not  consent,  then  the  motion 
for  judgment  must  remain  in  the  general  paper 
and  be  taken  when  it  is  reached  in  the  ordinary 
course. 

The  order  was  made  at  once  by  consent  of 
all  parties,  the  action  being  put  in  the  paper 
for  the  purpose.* 


Chancery  Division. 

(Before  Sir  Chablbs  Hall,  Y.C.) 
February  3rd,  1876. 

ROUPELL   V.   PARSONS. 

This  was  an  action  for  specific  performance  Two  clear 
of  agreements  to  grant  building  leases,  in  which  motion  ieet^- 
the  plaintiff  had  delivered  a  statement  of  claim,  J^^i-'xIr/T 
and  the  defendant  had  made  default  in  deliver-  Huie  io{ver  ' 
ing  a  defence.    After  the  default  the  plaintiff  set  -^*''»  ^•^•) 
down  the  action  on  motion  for  judgment  under 
Order  XXIX.,  Bule  10,  and  gave  the  defendant 
two  clear  days'  notice  of  motion,  and  made  his 


•  24  W.  R.,  246;  W.  N.,  1876,  p.  81. 
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motion  on  the  motion  daj  next  after  the  expira- 
tion of  the  notice.  ' 

The  defendant  did  not  appear,  and  the  motion 
was  made  on  affidavit  of  service. 

H.  A,  Qiffardy  for  the  plaintiff,  in  support  of 
the  motion. — ^There  is  no  analogy  between  the 
notice  required  upon  a  motion  for  judgment 
and  notice  of  trial,  which,  under  Order  XXXVI., 
Bule  9,  is  to  be  a  ten  days'  notice,  and  the  pro- 
ceeding by  motion  for  judgment  has,  in  fact, 
for  its  object,  the  dispensing  with  a  trial  alto- 
gether. Order  LIIL,  which  prescribes  the 
formalities  to  be  observed  in  the  case  of  motions, 
provides,  Eule  4,  that  "unless  the  Court  or 
Judge  give  special  leave  to  the  contrary,  there 
must  be  at  least  two  clear  days  between  the 
service  of  a  notice  of  motion  and  the  day  named 
in  the  notice  for  hearing  the  motion,"  and  this 
and  Order  XL.,  Rule  1,  are  in  fact  the  Bules 
which  govern  the  case.  The  Master  of  the  Bolls 
in  The  Atiornet/'Oeneral  v.  The  London  and 
North-Western  Railway  Company*  considered 
that  two  days'  notice  was  sufficient  in  a  case 
where  the  informant  moved  under  Order  XL., 
Bule  11,  upon  admissions  of  fact  in  an  answer. 

Hall,  V.C. — 1  think  that  in  a  case  like  the 
present,  where  the  defendant  is  in  de&ult  of 
pleading,  two  clear  days'  notice  of  motion  for 
judgment  is  sufficient,  and  you  may  take  the 
order  accordingly,  t 

♦  December  17th.  1876,  unreported. 

t   24   W.   E.,  269;  34  L.  T.,  66;  W.  N.,  1876,  p.  61. 
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Ghanceuy  Divisiok. 

fBe&re  Sir  Gbobgb  Jskvl,  M.R.) 
FOrmry  6tkr  1S76. 

MEAKIN  €.  STKS8. 

This  action  had  been  set  down  on  motion  for  ^»  ^rfy 
judgment  in  defftult  6f  pleading,  under  Order  tj^h^Ln^of 
XXIX.,  Rnle  10,  and  put  into  the  short  cause  ?  ^t^M 

judgment  %ti 

paper.    The  defendant,  however,  stated  person-  default  of 
aUy  to  the  Court  that  his  default  was  due  to  ^{^'^^^ 
want  of  funds,  and  opposed  the  application.       RuU  lo,  the 
Bunting,  for  the  plaintiff,  said  that,  as  the  de-  J^^'/^' 
fendant  opposed,  of  course  he  could  not  now  ask  being  taken  as 
for  judgment.    The  matter  had  been  put  into  ^{JerjJ^a^^ 
the  short  cause  paper  merely  in  order  to  obtain  -Sf.iz.) 

the  direction  of  the  Court  as  to  how  it  was  to 
be  brought  on.  It  would  not  be  fair  to  the 
plsmtifP  that  he  should  haye  to  wait  until  it 
could  be  beard  in  the  regular  course. 

Jebsel,  M.II.,  said  that  the  best  course  would 
be  to  fix  an  early  day  for  the  hearing. 

An  early  day  was  fixed  accordingly.* 


Chancery  Division. 

(Before  Sir  Gsobox  Jessxl,  M.H.] 
February  17M,  1876. 

HATE  V.  SNELLING. 


This  was  an  action  for  foreclosure.     The;^^*^^*^ 
defendant  having  made  default  in  delivering  a  set  down  on 
defence,  the  plaintiff  set  down  the  action  on^^^"/f 


•  24  W.  R.,  293. 
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XXIX '^'^     motion  for  judgment  under  Order    XXIX., 
Ruie\%         Eule  10,  and  gave  notice  of  motion  for  judg- 

tto  of  general  "^®^*  ^^^  ^^  ^^  ^^  February,  but  as  that  was 
paper  and       not  a  motion  day  he  gave  another  notice  of 
Turn,  but         motiou  for  Thursday,  the  10th  of  February. 
taken  at  once        The  defendant  did  not  appear,  and  the  motion 
notices  of        was  made  this  day  on  affidavit  of  service. 
ZT^ir'fto        ^A»«y,  Q.C.,  and  S.  A.  Giffard,  for  the 
the  defendant  plaintiff,  referred  to  Roupell  v.  Parsons.* 
MJi.)"^ *  Jessel,  M.B.,  considered  that,  as  a  general 

rule,  an  action  set  down  for  judgment  under 
Order  XXIX.,  Rule  10,  should  go  into  the 
general  paper  and  be  tried  in  its  turn,  for  if  a 
plaintiff  could  on  a  motion  day  move  for  judg- 
ment on  the  ground  that  the  defendant  had  made 
default  in  delivering  a  defence,  he  would  gain 
an  advantage  over  the  other  suitors.  In  the 
present  case,  however,  as  the  defendant  had  had 
ample  notice,  and  no  injustice  would  be  done  to 
the  other  suitors,  the  cause  would  be  advanced, 
and  judgment  would  now  be  given  for  fore- 
closure, t 


Chancery  Division. 

(Before  Sir  Geo&ob  Jbssbl,  M.R.) 
March  9th,  1876. 

GILLOTT  f .   KER. 

^^^^•^^  ^V^  ^®  ^'^^  ^  *^  action  was  issued  on  January 
of  an  action  24,  claiming  payment  of  a  sum  alleged  to  be 
onmotimfor  ^       f^       ^^    defendants  on  their  joint  and 

ftidgment  t«  ^  •' 

not,  under       several  promissory  note.     The  statement  of 

*  Reported  supra,  p.  169. 

t  W.  N.,  1876,  p.  77;  11  N.  C,  46. 
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claim  was  delivered  on  January  28,  and  the  Order  xxix, 
defendants  made  default  in  delivering  a  defence  necessary, 
or  demurrer.    The  plaintiff  desired  to  set  down  ^^!?*  "''f  .*^ 

^  ,  ,  of  the  motion 

the  action,  as  of  course,  on  motion  for  judgment,  itself  is  {per 
under  Order  XXIX.,  Eule  10 ;  but  the  Clerk  of  •^'"'^^  ^'^'^ 
Becords  and  Writs  refused  to  set  it  down  until 
notice  of  motion  for  judgment  had  Jbeen  served, 
and  a  copy  of  the  notice  had  been  produced  to 
him,  with  an  affidavit  of  the  defendants*  default 
in  delivering  a  statement  of  defence. 

Freelingy  for  the  plaintiff,  moved,  under  Order 
XL.,  Eule  11,  that  one  of  the  defendants  might 
be  ordered  to  pay  into  Court  the  value  of  the 
promissory  note,  and  that  a  receiver  might  be 
appointed  of  his  estate,  on  the  ground  that  the 
default  in  delivering  a  statement  of  defence 
amounted,  under  Order  XIX.,  Rule  17,  and 
Order  XXIX.,  Eule  10,  to  an  admission  of  the 
facts  pleaded  in  the  statement  of  claim. 

Jessel,  M.E.,  said  that  not  putting  in  a  de- 
fence could  hardly  be  an  "  admission  of  facts  in 
the  pleadings "  within  the  meaning  of  Order 
XL.,  Rule  11.  The  action  ought  tfl  be  set 
down  on  motion  for  judgment  under  Order 
XXIX.,  Rule  10,  without  notice  of  motion 
being  required  to  be  given  previously.  The 
cause  would  come  on  for  trial  in  its  regular 
turn,  and  notice  of  motion  be  then  given  in 
due  course.* 

His  Lordship  made  an  order  directing  the 
Clerk  at  the  order  of  course  seat  in  the  Eecord 
and  Writ  Clerks'  Office  to  set  down  the  action 
on  motion  for  judgment  upon  an  affidavit  of 

•  See  Order  LIII.,  Rule  4. 
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default  in  delivermg  a  defenoeordemurreryand 
without  any  notice  of  motion.* 


Chancery  Division. 

(Before  Sir  IIichabd  Maliks,  V.C.) 
March  lOtky  1876. 

PEABCE  r.  SPICKETT. 

A  motion  for  ^^is  was  an  actiou  in  which  the  plaintiff 
'^d^^^f^  claimed  that  the  defendant  might  be  decreed  to 
defence,  under  ezccute  a  legal  mortgage  of  the  hereditaments 
^«fo'io^5a^  comprised  in  an  equitable  mortgage  dated  the 
at  once  as  an  gOth  of  January,  1871,  that  an  account  should 
motion  {by  ^®  taken  of  what  was  due  for  principal,  interest, 
Malins,  V.C.)  and  costs,  and  that,  in  default  of  payment,  the 
defendant  might  be  foreclosed. 

The  writ  was  issued  on  the  10th  of  November, 
1875,  and  the  defendant  had  made  default  in 
not  delivering  a  defence  or  demurrer. 

Croisley  now  moved,  on  behalf  of  the  plaintiff, 
upon  i^otice  of  motion  served  the  2nd  of  March, 
for  such  judgment  as  according  to  the  state- 
ment of  claim  in  this  action  the  Court  should 
consider  him  entitled  to. 

The  only  question  was  whether  this  decree 
could  be  made  upon  motion  on  a  motion  day. 
The  following  cases  were  cited:  JBotcen  v. 
£<HC€n,f  Boupell  v.  Parsons^X  and  Hate  v. 
Smiling.^ 

♦  W.  N.,  1876,  p.  116;  11  N.  C,  78;  24  W.  B.,  «8. 
t  Reported  eupra^  p.  168. 
t  Reported  eujpra^  p.  169. 
§  Reported  eupra^  p.  171. 
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Maliks,  Y.C,  considered  that  this  ease  came 
within  Order  XXTX.,  Bule  10,  and  the  de- 
fendant having  made  default  in  delivering  a 
defence,  the  plaintiff  was  entitled  to  have  a 
decree  upon  motion  at  once,  according  to  the 
minutes'  prepared  by  the  plaintiff  * 

See,  also,  the  cases  of  Walker  v.  Bobinson, 
and  The  Birmingham  Waste  Company  v. 
Lane,  cited  under  Order  XXXV.,  Rule  13, 
infra. 


EuLB  11. 
( Wherey  in  any  such  action  as  mentioned  in  Rule 
10,  there  are  several  defendants^  then^  if  one  of 
such  d^endants  make  default  in  delivering  a 
Defence  or  Demurrer  ^  the  plaintiff  may  either 
set  down  the  action  at  once  on  Motion  far 
Judgment  against  the  defendant  so  making 
default^  or  may  set  it  down  against  him  at  the 
time  fchen  it  is  entered  for  trial,  or  set  it  down 
on  Motion  for  Judgment  against  the  other 
defendants.) 

Chancery  Division. 

(Before  Sir  Chaeles  Hall,  Y.C.) 
March  3rd,  1876. 

In  re  richard  smith's  estate. 

BRIDSON  V.  SMITH. 

Action  for  a  declaration  as  to  the  construe-  nrhen  three 

•  W.  N.,  1876,  p.  109. 

N.B. — To  clear  up  the  questions  of  practice  raised  with 
respect  to  the  preeent  Bule,  a  notice  was  issued  by  the 
JSenior  Registrar  (Mr.  Leach),  which  will  be  found  in 
W.  N.,  1876  (Notices),  p.  233,  and  in  Charle/s  "  Judica- 
tare  Aati>*'  m  edition,  p.  663. 
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defendants       tion  of  a  wUl  with  respect  for  the  period  to 

made  default        i.,.  ,,,  li-i 

in  deiiterinp  a  which  income  could  be  acounmlated. 
fh^Ther^'^  There  were  four  defendants,  all  whom  had 
defendant  appeared.  The  defendant  J.  B.  Smith  had 
^€Ufenee^prae*  delivered  a  defence  practically  admiring  the 
ticaiiy  admit'  case  made  by  the  statement  of  claim,  and  the 
matie  by  The  other  three  defendants  had  not  put  in  any  de- 
statcment  of    fence,  as  they  were  satisfied  that  the  statement 

claim,  the  ^        , 

Court  directed   01  Claim  WaS  (JOrrCCt. 

the  action  to  be     jfovth,  foF  the  plaintiflfe,  applied  for  the  direc- 

set  down  under    .  »    I      r>i  mi  •!••«» 

Order  XXIX.,  tion  of  the  Court.  The  plam tiffs  are  prepared 
mo^ol ^foT  *^  ^OYB,  under  Order  XL.,  Eule  1 1,  on  any  mo- 
judgmiHt         tion  day,  against  J.  B.  Smith  for  judgment  upon 

against  the        i  •        j     •     •  •      i\^         i      j*  ^  i 

three  default-  his  admissious  lu  the  pleadings,  and  are  also 
ing  defendants,  prepared  to  procccd  against  the  other  three  de- 
motiou  ^tobe  fcndants  under  Order  XXIX.,  Eules  10  and  11. 
ffirentothem    R^je  10  Only  applies  to  a  single  defendant. 

for  the  day  ,  ''        ^'■^  ° 

on  which        This  being  a  case  m  which  the  construction  of 
mltioninder    ^  ^^^^  ^^  involved,  it  is  essential  to  get  all  the 
Order  XL.,      defendants  before  the  Court  at  the  same  time, 
b"g%entofhe  in  Order  to  discuss  the  questions.     It  is  not 
other  de-         ^jj^^r  how  the  three  defendants  who  have  made 
default  can  be  got  here  under  Order  XL.,  Rule 
11,  but  we  ask  the  Court  to  direct  that  we  may 
be  at  liberty  to  bring  them  here  by  setting  the 
action  down  against  them  on  motion  for  judg- 
ment, imder  Order  XXIX.,  Bule  11,  upon  the 
motion  day  on  which  we  propose  to  bring  on 
our  motion  against  the  defendant  J.  B.  Smith. 
Hall,V.C. — The  action  will  be  set  down  under 
Order  XXIX.,  Rule  11,  on  motion  for  judgment 
.against  the  defendants  other  than  J.  B.  Smith. 
The  plaintiffs  will  be  at  liberty  to  give  them 
notice  of  motion  for  judgment  for  the  dny  and 
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time  that  they  move  against  the  other  defendant, 
who  has  put  in  his  defence.* 


ORDER  XXXI. 
Rule  1. 

{The  plaintiff  may,  at  the  time  of  delivering  hie 
etatemeiit  of  claim,  or  at  any  subaeqtsent  time 
not  later  than  the  close  of  the  pleadings,  and  a 
defefidant  may,  at  the  time  of  delivering  hie 
defence,  or  at  any  subsequent  time  not  later 
than  the  close  of  the  pleadings,  without  any 
order  for  that  purpose,  and  either  pariy  may,  at 
any  time,  by  leave  of  the  Court  or  a  Judge, 
deliver  interrogatories  in  writing  for  the  exami- 
nation  of  the  opposite  party  or  parties,  or  any 
one  or  more  of  such  parties,  with  a  note  at  the 
foot  thereof,  stating  which  of  such  interroga* 
tories  each  qfsuch  persons  is  required  to  answer; 
provided  that  no  party  shall  deKver  more  than 
one  set  of  interrogatories  to  the  same  party  with- 
out  an  order  for  the  purpose.) 

This  Rule  mnst  be  read  in  connection  with 
the  following  Rule  of  the  same  Order : — 

Rule  5. 
{Any  party  called  upon  to  answer  interrogatories, 
whether  by  himself  or  by  any  member  or  officer, 
may,  within  four  days  after  service  of  the  inter^ 
rogatories,  apply  at  Chambers  to  strike  out  any 
interrogatory,  on  the  ground  that  it  is  scanda- 
lous  or  irrelevant,  or  is  not  put  bon&  fide /or 


•  24  W.  E.,  392 ;  W.  N.,  1876,  p.  103, 
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th$  purposes  of  {he  action^  or  titai  the  nuttier 
inquired  after  is  not  eufficiently  material  at 
that  stage  of  the  action^  or  on  any  other  ground. 
And  the  Judge^  if  eatiefied  that  any  interroga^ 
tory  is  objectionable ^  may  order  it  to  he  struck 
out.)  

High    Ootjkt    op    Justice. 

Fbobatb,  Diyobcb  and  Admibaltt  Diti8I0k; 

Admibaltt. 

(Before  8ir  Bobrrt  Phizximo&b,  J.) 
F$brMary  lf<,  1876. 

**THB  BIOLA." 

In  an  action  This  was  an  action,  for  damages  snstainedin 
hifeoiHMnin  a  Collision,  instituted  by  the  owners  of  the  hri- 
^m^^*^^*  gantine  '*  Carthagena "  against  the  owners  of 
plaintiff  %DiU  the  Swedish  barque  "  Biola/'  and  preliminary 
Z^Mi^f  acts  had  been  filed  as  usual.*  The  plaintifb 
the  defendants,  had  delivered  their  statement  of  daim,  and  the 
^/ae%^'  defendants  had  deUvered  their  statement  of 
in^e,  inter-  defence  and  counter  claim,  and  on  the  21st  of 
^^kif^ar  January,  before  the  dose  of  the  pleadings,  the 
information     plaintiffs  delivered  to  the  defendants,  under 

iohtch  would     *" 

be  diedoeed  by  Older  XXXI.,  Eulc  1,  the  following  inteoROgar 

the  defendants  ^^^ 
preltmtnarff      "^^^^^ 

act.  1.  Were  you,  in  the  month  of  November  last, 

acting  as  master  of  the  Swedish  vessel  "Biola"  P 

2*  Did  you,  on  the  morning  of  the  30th  No- 
vember, eome  into  collision  with  any  ship  or 
vefisel?  If  yea,  what  was  the  state  of  the  weather 
and  tide  at  that  time? 

3.  Did  you,  at  that  or  any  other  time,  send 

*  As  to  the  preUmmaxy  acta,  see  Order  XIX.,  Role  30; 
and  Charley'a  *' Judicatme  Acts,"  8rd  edit., p.  514. 
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away  any  boats,  or  do  any  and  what  other  acts 
to  asoertain  the  damage  sustained  by  the  other 
vessel P 

4.  What  was  done  on  board  your  vessel  when 
the  other  vessel  was  first  seen  P  On  what  taok 
was  yonr  vessel  when  the  other  vessel  was  first 
seenP  State  whether  yonr  vessel  held  her 
course  or  whether  her  oourse  was  altered.  If  it 
was  so  altered,  say  how  it  was  altered,  and  to 
what  extent,  and  how  soon  after  the  other  veseel 
was  first  seen. 

5.  Did  you  soe  the  other  vessel  before  the 
ooUision,  and,  if  you  did,  for  how  long  a  tune, 
and  at  what  distance  from  you  was  she  when 
you  first  saw  her ;  and  did  you  see  any  lights 
on  board  the  other  vessel  ?  And,  if  you  did,  say 
what  lights  you  first  saw,  and  whether  any 
other  lights  on  board  the  said  vessel  were  after- 
wards seen  by  you,  and  when. 

6.  What  lights  had  you  (if  any)  burning  on 
board  the  ^^  Biola  ''  at  the  time  of  the  collision, 
or  at  any  time  shortly  previous  to  the  collision; 
or  shortly  subsequent  thereto ;  state  accurately 
the  positions  and  colours  of  the  said  lights,  and 
the  dimensions  of  the  lanterns  (if  any)  in  whidi 
they  were  contained.  Had  you  any  white  or 
bright  lights  exhibited  on  board  the  '^  Biola  '' 
shOTtly  before  the  collision  P 

7.  If  any  damage  was  done  to  the  ^'  Biola"  by 
the  collision,  state  to  what  extent,  and  say  what 
part  of  the  '^Biola"  was  damaged  by  the  collision. 

8.  Were  you,  at  the  time  of  the  said  collision^ 
on  a  voyage  to  Fleetwood  and  off  the  coast  of 
Wales  P    And,  if  so,  state  how  far  off  the  coast 
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you  were  at  Che  time,  and  what  course  you  had 
been  steering  immediately  before  the  collision, 
and  before  you  saw  the  vessel  witb  which  you 
came  into  collision. 

9.  Did  you,  at  the  time  of  the  collision,  or 
shortly  before,  or  after  that  time,  take  any  and 
what  steps  to  ascertain  the  exact  position  of  the 
'^  Biola  "  ?  If  so,  state  by  means  of  crossbeaiings 
or  otherwise  what  such  position  was.  And  did 
you  take  any  and  what  steps  between  the  time 
of  the  collision  and  the  time  of  sunrise  to  ascer- 
tain what  had  become  of  the  other  vessel.  Did 
you  see  her  after  the  collision  P  And,  if  so,  say 
in  what  direction  you  saw  her,  both  as  to  the 
bearing  by  compass  and  relating  to  your  own 
vessel. 

The  said  John  Bergland,  one  of  the  defend- 
ants, is  required  to  answer  all  the  above  inter- 
rogatories. 

The  defendants,  on  the  25th  of  Januan% 
filed  in  the  registry  and  served  on  the  solicitors 
for  the  plaintiffs  a  summons  calling  upon  the 
plaintiffs  to  show  cause  before  the  Registrar  why 
the  whole  of  the  interrogatories  should  not  be 
struck  out.  On  the  summons  coming  on,  the 
Eegistrar  adjouraed  it  into  Court. 

Clarkson^  for  the  defendants,  now  moved  to 
strike  out  the  interrogatories,  contending  that 
before  the  passing  of  the  Supreme  Court  of  Ju- 
dicature Acts  they  would  not  have  been  allowed 
in  this  Court,  and  that  there  was  nothing  in 
those  Acts  or  the  Bules  thereto  to  alter  the 
practice ;  every  question  asked  was  answered  by 
the  defendants'  preliminary  act.  [Sir  R.  Philli- 
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■KOBE. — Before  I  can  allow  these  interroga* 
tories,  the  plaintifis  must  show  me  some  good 
reason;  I  shall,  therefore^  not  trouble  you 
further  until  I  have  heard  your  opponent.] 

Gainsford  Bruce  {oT  the -phmtitb.  By  Order 
XXXI.,  Bule  1,  a  party  has  a  right  to  deliver 
interrogatories:    formerly  he   had    to  obtain 
leave;    now  it  may  be  done  without   leave. 
[Sir  £•  Phillimobe. — There  is  not  an  absolute 
right  to  deliver  any  interrogatories  a  party 
chooses.]    Subject  to  Bule  5  of  the  same  Order, 
by  which  any  party  may  apply  to  strike  out  any 
interrogatory  ^^  on  the  ground  that  it  is  scan* 
dalous  or  irrelevant,  or  is  not  put  bond  fide  for 
the  purposes  of  the  action,  or  that  the  matter 
inquired  after  is  not  sufficiently  material  at 
that  stage  of  the  action,  or  on  any  other  ground." 
These  are  the  only  grounds  upon  which  interro- 
gatories can  be  struck  out.  [Sir  B.  Phillimobe. 
— ^If  I  can  strike  them  out  upon  "  any  other 
ground,"  that  surely  gives  me  the  widest  dis  * 
cretion.]     **  Any  other  ground  "  must  be  some 
similar  ground  to  those  mentioned  before,  and 
no  such  ground  can  be  suggested.    If  we  do 
not  get  these  interrogatories  answered,  we  may 
be  compelled  to  call  evidence  on  points  which 
would  be  admitted  in  the  answers.     [Sir  B. 
Phillimobe. — ^All  the  facts  you  interrogate 
about  will  appear  stated  upon  the  defendants' 
preliminary  act,  and  this  will  be  the  strongest 
adnussion  against  the  defendants.]    But  the 
preliininary  act  would  not  in  itself  be  evidence 
on  which  we  could  go  to  trial.     [Sir  B.  Philli^ 
MOBB.-rIt  certainly  would  as  against  the  defen- 
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dantB,  and  you  can  get  no  luore  inf onnatkm 
out  of  these  inteiTOgatories.]  These  are  inter- 
rogatories which  wonld'be  allowed  in  any  other 
Division. 

Sir  B.  Phillimorb,  J. — ^Exerdudng  the  discre* 
tion  that  I  have  under  Order  XXXI.,  Bule  5, 
I  shall  oertainly  strike  out  these  interrogatories. 
The  plaintiff  will  have  all  the  information  sought 
for  in  the  defendants'  preliminary  act* 

Court  of  Appeal. 

(Before  Jambs,  Mbllish,  and  Baooallav,  L^J.) 

^prU  I2tk,  1S76. 

MERCIER  r,  COTTON  (No.   I). 

This  was  an  appeal  from  a  decision  of  the 
Queen's  Benoh  Division^  affirming  an  order  of 
Pollock,  B.,  at  chambers,  that  the  whole  of 
the  interrogatories  delivered  by  the  plaintiff 
to  the  defendant  should  be  struck  out. 

The  action  was  brought  in  the  Queen's  Bench 
Division  by  Captain  Mercier  against  Mr. 
Alderman  Cotton,  M.P.,  Lord  Mayor  of  London, 
olaiming  £1,000  damages,  for  causing  libellous 
statements  to  be  published  of  the  plaintiff  in 
the  Tifnes  of  February  8th,  1876,  as  follows  : — 

'^  Mansion  House.  The  Bight  Honourable 
the  Lord  Mayor  states,  in  reference  to  a  circular 
bearing  the  signature  of  Captain  Mercier,  which 
has  been  privately  issued  to  the  various  corpo- 
rate and  other  bodies  throughout  the  kingdom, 
headed  ^  National  Welcome  Home  to  H.B.H. 
the  Prince  of  Wales,'  that  the  use  of  his  Lord- 
ship's name  in  the  concluding  paragraph  was 

•  94  L.  T.,  1S6;  W.N.,  1876,  p.  63;  24  W.B^fiK. 
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without  his  knowledge  or  oonsenti  and  is  aIto« 
gether  nnwairanted  and  indefensible."  llisan- 
noanoementwasset  out  in  the  statement  of  olainiy 
whioh  further  stated  that  the  plaintiff  published 
a  paragraph  in  answer,  and  that  a  paragraph  in 
reply  was  published  by  the  defendant.    The 
plaintiff  deliTered,  with  his  statement  of  daini, 
interrogatories  for  the  examination  of  the  defen- 
dant, relating  chiefly  to  the  publication  of  the 
alleged  libel.    The  defendant  thereupon  took 
out  a  summons  to  have  these  interrogatories 
struok  out,  under  Order  XXXI.,  Bule  5.    The 
mmmons  was  heard  at  chambers,  by  Pollock, 
B.,  who,  without  reading  the  interrogatories, 
ordered  them  to  be  struck  out.    The  plaintiff 
appealed,  and  the   appeal  was  heard  in  the* 
Queen^s  Bench  Division,  by  CocKBimN,  C.J., 
and  Akchibald,  J.,  who  differed  in  opinion, 
ARCHIBALD,  J.,  thinking  that  the  decision  of  the 
Judge  at  chambers  should  be  affirmed,  and 
CocKBTJBN,  O.J.,  that  the  plaintiff  was  'entitled, 
as  of  right,  to  deliver  interrogatories  with  his 
statement  of  claim  under  Order  XXXI.,  Bule 
1,  but  he  concurred  with  Abghibald,  J.,  in 
affirming  the  dedsion  of  Pollock,  B.,  in  order 
that  the  matter  might  be  settled  by  the  Oourt 
of  Appeal.    From  this  decision  the  plaintiff 
appealed. 

M<icrae  Mtrir,  for  the  appellant^  said  that  it 
had  become  the  practice  of  Ju^^es  at  chambers 
to  strike  out,  as  a  matter  of  course,  all  inter- 
rogatories deliverod  by  a  plaintiff  before  the 
defendant  had  delivered  his  statementof  defence, 
unless  the  plaintiff  could  show  some  special 
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ground  for  deliyering  them  at  that  stage  of  tiie 
action^  and  he  submitted  that  that  praotioe  was 
in  direot  oontravention  of  Order  XXXI.,  Eule 
ly  under  which  the  plaintiff  had  an  absolute 
light  to  deliver  interrogatories  for  the  examina* 
tion  of  the  defendant,  together  with  his  state- 
ment of  claim,  if  he  thought  proper.  If  the 
interrogatories  were  unnecessaiy,  the  taxing- 
master  would,  under  Bule  2  of  the  same  Order, 
disallow  the  costs,  and  that  was  asufficient  check 
on  umnecessary  interrogatories. 

A.  L.  Smith  for  the  respondent,  contended 
that  the  plaintiff's  right  to  deliver  interroga* 
tories  under  Order  XXXI.,  Eule  1,  was  subject 
to  the  power  given  to  the  Judge  by  Rule  5  of 
that  Order  to  strike  them  out,  on  application 
being  made  to  him  to  do  so,  if  he  thought  them 
not  sufficiently  material  at  that  stage  of  the 
action,  and  if  such  an  application  were  made 
the  antes  was  on  the  plaintiff  to  show  that  the 
interrogatories  were  material  before  the  delivezy 
of  the  defendant's  statement  of  defence.  It  had 
been  stated  to  the  Judge  at  chambers,  that  the 
defendant  would  probably  admit  the  publica- 
tion of  the  alleged  libel  and  plead  justification, 
and  he  had,  in  fact,  since  done  so  by  his  state- 
ment of  defence.  The  interrogatories,  therefore, 
were  altogether  unnecessary.  He  cited  Strong 
V.  Tapping*  Fentvick  v.  Johnaton^f  Drake  v. 
Whiteky^X  and  Catching  v.  Haneack.% 

Macrae  Moir,  in  reply :  Bule  5  only  enabled 

*  2  Charley's  Cases  (Chambers),  51. 
t  Jb. 
J  n.,  62. 
i  lb. 
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the  Judge  to  strike  out  interrogatories  which 
were  improper,  and  not  to  strike  out  the  whole 
of  them  without  looking  at  them, 

James,  L.  J.,  was  of  opinion  that  the  Order  of 
Mr.  Baron  Pollock  was  perfectly  warranted  by 
the  Bules.  It  was  not  intended  by  Order 
XXXL,  Bule  1,  that  as  a  matter  of  course 
interrogatories  should  be  delivered  bjrthe  plain- 
tiff, whether  they  were  really  necessary  or  not. 
Bule  5  gave  the  widest  discretion  to  a  Judge  at 
chambers  as  to  striking  them  out,  though,  of 
course,  the  discretion  is  a  judicial  discretion.  In 
the  present  case  Mr.  Baron  Pollock  was 
entitled  to  ask  the  plaintiff  what  his  object  was 
in  putting  the  interrogatories  at  that  stage  of 
the  action,  and,  if  satisfied  that  there  was  no 
reasonable  object,  he  was  entitled  to  say  that 
they  were  not  sufficiently  material  at  that  stage 
to  be  allowed.  It  was,  of  course,  quite  possible 
that  the  publication  of  the  libel  and  all  the  facts 
connected  with  it  might  be  admitted  by  the 
defendant ;  indeed,  it  was  stated  to  Mr.  Baron 
Pollock  that  it  was  probable  this  would  be 
done.  It  was  clear,  therefore,  that  the  inter- 
rogatories could  not  have  been  bond  fide 
administered  for  the  purposes  of  the  action. 
The  Judge  at  chambers  could  not,  in  the  face 
of  Order  XXXI.,  Bule  I,  say  that  interroga- 
tories might  not  in  any  case  be  delivered  before 
the  delivery  of  the  statement  of  defence ;  but  if 
the  plaintiff  did  so  deliver  them,  and  the  defend- 
ant applied,  under  Bule  5  of  the  same  Order^ 
to  have  them  struck  out,  the  Judge  at  chambers 
was  entitled  to  ask  the  plaintiff  his  reason  for 
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putting  the  inteiiogatories  at  that  stage.  It 
was  reiy  easy  for  the  plaintiff  to  say  what  he 
wanted  the  answer  for,  and,  if  he  did  not  do  so, 
the  Judge  was  perfectly  justified  in  holding 
that  the  interrogatories  were  "  not  put  bond 
Ude  for  the  purposes  of  the  action/'  hut  for  the 
purpose  of  vexation  and  increasing  the  costs, 
and  in  striking  them  out.  In  striking  out  the 
interrogatories  under  such  droamstaaces,  he 
would  not  be  violating  the  Rules,  or  legislating 
to  get  rid  of  them,  but  properly  exercising  the 
power  given  him  by  Bule  5.  Probably,  in 
nine-traiths  of  the  oases  at  Common  Law,  the 
plaintiff  has  no  reason  whatever  "  for  the  pur- 
poses of  the  action  "  to  exercise  the  power,  given 
him  by  Bule  1,  of  delivering  interrogatories 
before  the  delivery  of  the  statement  of  defence, 
and  the  interrogatories  were  delivered  only  for 
the  purpose  of  making  costs. 

Mellish,  L.  J.,  was  of  the  same  opinion.  The 
question  was  to  what  extent  Bule  1  was  modified 
by  Bule  5.  No  doubt  Bule  1  was  intended  to 
alter  the  old  practice  under  the  Common  Law 
Procedure  Act,  1854,  to  this  extent,  that  a  plain- 
tiff was  to  be  entitled  to  deliver  interrogatories, 
as  a  matter  of  right,  without  first  obtaining  the 
leave  of  the  Court.  If  the  rejection  of  the 
interrogatories  were  entirely  to  deprive  the 
plaintiff  of  the  right  to  deliver  interrogatories 
it  would  be  objectionable,  but  the  Judge,  by 
saying  that  it  was  premature  to  deUvar  inteno- 
gatories  wiih  the  statement  of  daim,  did  not 
deprive  the  plaintiff  of  the  right  to  deliver  them 
afterwards,  as  the  right  to  do  so  oontimied  up 
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to  the  close  of  tho  pleadings.    Then  Bnle  5 
said,  in.  terms,  that  the  inteirogaixKiies  might  be 
rtmok  out  on  the  ground  that  '^  the  matter  iif- 
quired  after  "  was  ^^  not  suffidently  material  at  < 
that  stage  of  the  action.''    What  did  that 
laeanP    Suppose  the  defendant  said,  ^'I  am 
going  to  demur  to  the  action/'    That  would 
dearly  be  a  good  groimd  for  not  requiring  the 
defendant  to  answer  the  interrogatories.    That 
was  an  instance  showing  that  interrogatories 
might  be  struck  out  because  they  were  im- 
material  then,    though  they  might    become 
material  afterwards.      The    provision    as   to 
mateiiab'iy  was  originally,  no  doubt,  inserted 
with  reference  to  a  class  of  cases  faTniliarinthe 
Oourts  of  Equity,  where    questions  as  to  an 
account  would  not  be  material  until  the  account 
came  to  be  taken,  but  it  was  not  confined  to 
that.     In  the  vast  majority  of  Common  Law 
aotiona  it  was  impossible  to  say  that  interroga- 
tories would  be  material  imtil  the  defence  was 
ddiTered,  for  it  was  impossible  to  tell  what  the 
defendant  would  admit.    The  only  cases  where 
interrogatories  were  really  material  were  tliose 
in  which  the  plaintiff  wanted  an  answer  fix>m 
the  defendant  to  enable  him  to  frame  his  own 
claim — cases  which  frequently  occurred  in  the 
Court  of  Chancery,  but  very  seldom  in   the 
Common  Law  Courts.  And  certainly  an  action 
for  libel  was  not  a  case  of  that  kind,  as  the 
plaintiff  could  not  bring  it  without  having  seen 
a  copy  of  the  alleged  libel,  which  was  the 
foundation  of  his  case.    The  plaintiff  here  could 
not  possibly  require  interrogatories  to  enable 
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him  to  frame  his  statement  of  olaim,  and  it  was 
clear  that  if  the  defendant  should  admit  the 
publication,  they  would  be  wholly  imneoessaiy. 
*  With  regard  to  the  general  practice  at  chambers 
there  was  nothing  wrong  in  the  Jndgea  requir- 
ing, as  a  rule,  that  the  plaintiff  should  state 
his  reasons  for  delivering  interrogatories  before 
the  deliveiy  of  the  defence,  and  striking  them 
out  if  no  reasons  were  given. 

B4GGALLAT,  L. J«,  was  of  the  same  opinion. 
He  aSlBented  to  the  view  that  the  plaintiff  bad  a 
right  to  deliver  interrogatories  under  Order 
XXXI.,  Bule  1,  before  the  delivery  of  the  state- 
ment of  defence,  without  leave.  But  that  right 
was  subject  to  the  discretion,  vested  by  Rule  5  in 
the  Judge  at  chambers,  of  deciding  whether  the 
interrogatories,  or  any  of  them,  should  be  struck 
out.  The  words  of  Rule  5  were  very  large.  The 
plaintiff  in  the  present  case  could  not  tell,  until 
the  statement  of  defence  was  delivered,  whether 
the  defendant  would  admit  publication,  and  the 
expense  of  the  interrogatories  might  be  incurred 
quite  needlessly.  The  Judge  at  chambers  was 
entitled  to  strike  out  the  interrogatories,  if  he 
thought  that  they  were  not  at  that  stage  of  the 
action  material,  although  they  might  become 
material  afterwards. 

Appeal  dismissed  with  costs.* 


»  1  Q.  B.  D.,  442 ;  40  L.  J.  (Q.  B.)  184 ;   35  L.  T.,  79 ; 

24W.R.,666.    . 
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Chancery  Division. 

(Before  Sir  Gbobob  jBssiLy  M.K.) 
Majf  6ih,  1876. 

DISNEY  r.  LONOBOURN. 

In  this  case  an  application  was  made  under  •2;«air«  u  thr 
Order  XXXI.,  Enle  1,  by  the  executors  of  a  ^{i^ii^e^'l 
deceased  trustee,  who  were  defendants  in  the  roffotorUa  to 
suit,  to  be  allowed  to  interrogate  the  plaintiff,  thepiaintif^' 
and  that   the  plaintiff  might  be  ordered  to  ^M^  <** 
make  an  affidavit  with  respect  to  certain  docu*  statment  of 
ments.  ff'T^' 

The  action  was  one  to  make  the  estate  of  the  y.  Cotton  com- 
deceasedtrusteeKablefor  breaches  of  trust  of  ^^'^^2.'""' 
which  it  was  alleged  in  the  statement  of  claim 
that  he  had  been  guilty. 

In  support  of  the  application  the  defendants, 
the  executors,  filed  an  affidavit  to  the  effect  that 
they  were  entirely  ignorant  of  the  alleged 
breaches  of  trust,  and  of  the  circumstances. con- 
nected therewith,  and  had  not  in  their  possession 
or  power  any  of  the  documents  relating  thereto ; 
that  they  were  advised  and  believed  that  they 
had  a  good  defence  to  the  action,  but  not  the 
materials  for  making  such  defence  without 
further  information,  and  the  production  of  docu-  * 

ments ;  and  that  the  plaintiff's  solicitor  could 
supply  the  requisite  information,  and  had  in  his 
possession  documents  otherwise  inaccessible  to 
the  defendant  and  material  to  the  defence. 

Fischer f  Q.  (7.,  and  Cusiy  in  support  of  the  appli* 
cation.  Interrogatories  may  be  delivered  at  any 
time  with  the  leave  of  the  Judge,  under  Order 
XXXI.,  Bule  1,  and  a  similar  application  to 
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the  present  was  gianted  by  Mr.  Justioe  Archi- 
bald in  Matcky  v.  Reade.^ 

H*  A,  CHffdrd^  for  the  plaintiff,  referred  to 
Mercier  v.  Cotton.  [Jesssl,  M.B. — ^I  under- 
stand Mercier  v.  Cotton  to  have  meant  this : — 
that  a  party  delivering  interrogatories  before 
the  def enoe  is  put  in  does  so  at  his  peril ;  and 
that  when  it  is  dear,  upon  the  application  being 
made,  that  such  interrogatories  are  improper^ 
they  will  not  be  allowed.  The  decision,  how* 
ever,  did  not  extend  to  this,  that  in  the 
Ghanoery  Division  there  should  be  any  role 
against  the  allowance  of  interrogatorieB  by  a 
plaintiff  before  the  defence.] 

Jessbl,  M.E. — This  is  a  useless  application. 
Bule  1  of  Order  XXXI.  says:  ^'A  defendant 
may  at  the  time  of  deliyering  his  defence,  or  at 
any  subsequent  time  not  later  than  the  doae  of 
the  pleadings,  without  any  order  for  that  por* 
pose,  and  either  party  may  at  any  time^  by 
leave  of  the  Court  or  a  Judge,  deliver  intenro* 
gatories  in  writing  for  the  examination  of  the 
opposite  party  or  parties."  Now,  I  do  not  wish 
to  limit  the  generality  of  the  latter  part  of  the 
Bule,  although,  as  I  understand,  it  was  put  in 
to  provide  for  a  case  when  a  party  to  an  action 
widied  to  interrogate  afber  the  dose  of  the 
pleadings.  This  case,  however,  is  different. 
The  executors  of  a  deceased  tmstee  are  sued  fear 
breaches  of  trust  by  their  testator.  They  say 
they  know  nothing  about  it.  If  so,  their  course 
is  plain.  Let  them  file  a  statement  of  defence 
to  that  effect,  claiming  the  benefit  of  every  de» 

«  2  Charley's  Gaaee  (Chaml)er8),  53. 
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fence  which  may  hereafter  be  open  to  them* 
With  that  defence  let  them  interrogate  the 
plaintiffy  for  which  they  require  no  order.  But 
I  am  asked  to  delay  the  plaintiff  in  his  action, 
to  enable  the  defendant  to  postpone  his  defence, 
and  to  deprive  the  plaintiff  of  knowing  what 
the  defence  is  until  he  has  answered  the  inter- 
rogatories. I  do  not  think  I  ought  to  do  so. 
By  the  course  which  I  propose  the  defendants 
will  get  every  advantage  which  they  propose  to 
get  by  their  present  application.  And  if  the* 
answers  to  their  interrogatories  disclose  any  new 
defence,  they  may  obtain  leave  to  plead  it  by 
amending  their  statement  of  defence.  Then  I 
am  asked  to  let  the  application  stand  over  till 
the  statement  of  defence  is  put  in.  What  is  the 
use  of  that,  when  the  defendants  will  be  able, 
without  my  leave,  to  file  their  interrogatories  at 
the  same  time  as  their  statement  of  defence? 
The  application  is  refused  with  costs.  We  shall 
never  get  the  practice  settled,  if  the  party 
who  is  in  the  wrong  is  not  ordered  to  pay  the 
costs. 
Application  refused  with  costs.* 

Quern's  Bench  Division. 

(Before  Mbllor  and  QuAcr,  JJ.) 
Ma^lSth,  1876. 

MBRCISR  V.  cotton  (No.  II). 

This  was  an  appeal  from  the  decision  of  Mr.  ^iMiiowance 
Justice  LiNDLEY  refusing  to  allow  the  interroga-  inurroga- 

—  iQT\e9^ 

♦  2  Oh,  D^  704 ;  46  L.  J.  (Ch.),  682  ;    35  L.  T.,  801 ; 
24W.Bm603. 
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tones  in  M(ircier  v.  Cotton  after  the  deliveiy  of 
the  defenoe.  The  annoTincement  of  the  Lord 
May OTy  the  alleged  libel,  will  be  found  set  out  in 
the  report  of  the  case  of  Mereier  y.  Cotton  (No. 
1.),  suprUf  p.  182. 

Captain  Herder  published  a  paragraph  to 
the  effect  that  the  Lord  Mayor  had  commented 
on  a  circular  marked  "  private/'  on  which  the 
Lord  Mayor  published  another  paragraph  that 
this  was  ^'  absolutely  without  foundation,"  and 
that  he  was  only  led  to  take  public  notice  of 
Captain  Meroier's  scheme  after  representations 
had  been  made  to  him  by  municipal  authorities. 
Thereupon,  after  some  correspondenoe,  this 
action  T^as  brought,  and  the  Lord  Mayor  had 
pleaded,  in  effect,  that  he  published  the  para- 
graphs in  consequence  of  and  in  answer  to  the 
plaintiff's  publications  and  without  any  im- 
proper motive,  and,  moreover,  that  his  state- 
ments were  in  substance  true.  The  plaintiff 
desired  to  interrogate  the  Lord  Mayor  astoihe 
communications  he  had  received  on  the  subject, 
but  Mr.  Justice  Lindley,  the  Judge  at  cham- 
bers, refused  to  allow  the  interrogatories,  and 
this  was  an  appeal  from  him  to  the  Court. 

J.  J.  Powellf  Q,C.,  and  Macrae  Moir  were 
for  the  plaintiff;  A,  L,  Smith  was  for  the  Lord 
Mayor. 

The  Cqxjrt  asked  how  were  the  interroga- 
tories material  ?  They  merely  went  to  elicit 
what  communications  the  Lord  Mayor  had  re- 
ceived on  the  subject.  But  how  could  they  be 
material  ?  If  there  were,  any  libel  in  either  of 
the  paragraphs  published  by  the  Lord  Mayor, 
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it  must  be  entirely  independent  of  any  com-  Mereier  v. 
mmucations  received  by  mm.    The  ground  of  f,^^ted  on 
bis  defence  was   that  he    bad  merely  made  explained, 
comments  on  publications  by  the  plaintiff  him- 
self, and  had  not  exceeded  the  limits  of  fair  and 
reasonable  comment    How  could  that  be  af- 
fected by  any  communications  received,  or  not. 
received,  by  him  ?  The  interrogatories  appeared 
to  be  on  matters  entirely  irrelevant  to  the  action ; 
the  learned  Judge,  therefore,  was  quite  right  in 
refusing  to  allow  them,  and  the  supplication  must 
be  refused,  with  costs. 

Application  refused  with  costs.* 


Queen's  Bench  Division. 

(Before  Blackburn,  Mellob,  and  Field,  JJ.) 
June  Uth,  1876. 
OCHSLBY  V.    REDFERN. 

This  was  an  action  against  a  married  woman  zeave  given 
to  recover  the  price  of  goods  supplied  to  her  ?<>«*»»»«'«;* 
while  Uving  separate  from  her  husband,  on  the  before  the 
ground  that  she  had  a  separate  estate,  and  had  ^^^^^*  T 
charged  it  in  favour  of  the  creditor,  this  being  ment  of  eiaim, 
an    action   maintainable  under  the  Supreme  loriMaimar* 
Court  of  Judicature  Acts.    It  was  objected  that  ^9  *o  be 
her  husband  and  her  trustee,  if  she  had  one,  they  had  for 
ought  to  be  joined  in  the  suit,  and  also  that  ^^f  objeett/^e 

At  11  M  .  -,         eltetttngof 

there  was  not  really  any  separate  estate,  but  information 
only  au  allowance  under  an  agreement  from  ^^*'J3[/* 
her  husband.     The  creditor  proposed  to  ^mend  plaintiff  to 
his  statement  of  claim  by  inserting  the  name  st^iumen^of 
of  the  husband  and  trustee^  and  in  the  mean-  ^^^^-    ^^ 

^ _^ deeieion  of 

♦  Timee,  Friday,  May  19th,  1876. 
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the  Court  of  time  to  administer  interrogatories  to  the  lady 
Mereier  v.  to  ascertain  who  her  trustee  was,  and  what  was 
Cotton  eom-     ^^  nature   of  the   siipposed  separate    estate. 

wented  on  and  ,  .  j-iiix-i 

explained.  The.  appbcation  was  discussed  by  the  J  udge  at 
chambers,  under  the  impression  that  in  the  case 
of  Mereier  v.  Cotton  it  had  been  established 
that  interrogatories  ought  not  to  be  administered 
before  the  delivery  of  the  statement  of  defence. 
He  consequently  disallowed  the  interrogatori^. 
The  plaintifiP  appealed. 

A.  L.  Smithy  for  the  plaintiff,  in  support  of 
the  appeal ;  JSollj  for  the  defendant,  against  it 
Blackburn,  J.,  in  delivering  the  judgment  of 
the  Court,  said  that  it  was  a  mistake  to  sup- 
pose that  the  Lords  Justices  in  Mercier's  case 
had  laid  down  that  interrogatories  could  not  be 
delivered  before  the  delivery  of  the  statement 
of  defence.  All  that  the  Lords  Justices  had  laid 
down  was  that  the  party,  if  .he  delivered  inter- 
rogatories before  the  deliveiy  of  the  statement 
of  defence,  must  be  prepared  to  show  reasonable 
grounds  for  so  doing,  and  that,  if  he  did  not  do 
so,  the  interrogatories  might  be  struck  out.  In 
the  present  case,  however,  the  interrogatories 
appeared  to  be  reasonable.  The  interrogatories, 
therefore,  would  be  allowed  to  be  administered 
before  the  amended  statement  of  claim  was 
delivered.* 


•  Timet,  Thursday,  June  15th,  1876. 
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Rule  10. 

{If  any  perBon  interrogated  omits  to  answer,  or 
answers  insufficiently,  the  party  interrogating 
may  apply  to  the  Court  or  a  Judge  for  an  order 
requiring  him  to  answer  or  to  answer  further, 
as  the  case  may  be.  And  an  order  may  be 
made  requiring  him  to  answer  or  to  answer 
further,  as  the  case  may  be,  either  by  affidavit 
or  by  viva  voce  examination,  as  the  Judge  may 
direct.) 

High  Court  of  Justice. — Chancery  Division 

(Before  Sir  0.  Hall,  V.C.) 
June  13fA,  1876. 

CHESTERFIELD  AND   BOTTHORPE   COLLIERY 
COMPANY  V,   BLACK. 

The  allegations  in  the  statement  of  claim  The  appiiea- 
were  that  the  defendants  were  directors  of  the  ^ordJr^XXl 
plaintifiP  company  ;   that  they  were  interested  ^«^io,/or«i» 
in  the  Boythorpe  Colliery,  which  they  sold  to  ^uJin^'a 
the  plaintiff  company  ;  and  the  plaintiff  com-  P^^^y  ^^ 
pany  claimed  to  have  an  account  taken,  cjii.  further,  thouid 
payment  of  the  gains  and  profits  derived  by  *J^^*^  *^. 
the  defendants  from  the  sale  of  the  colliery  to  ehambere,  in 

-1  thejlrat  in- 

the  company.  ^f^;;^^  ^^ 

In  March,  1876,  the  defendants   delivered  ?^^^*y  »»<>^»«» 
their  statements  of  defence,  and  in  the  conclud-  if  thepar- 
ing  paragraph  they  denied  the  severd  aUega-  ^'fj^^Z' 
tions  in  the  statement  of  claim,  except  so  far  as  <A*  ffromd  of 
the  same  were  thereby  admitted.  aren^ex^ 

The  plaintiff  company  on  the  2nd  of  May,  ^^J''*^  •^- 
1876,  delivered  their  reply,  and  joined  issue  on  party  appiy^ 
several  of   the  paragraphs  set  forth   in  the  *J;^^^^j!'_ 
defence. 
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eai'um  wiU  The  defendant  Blaok,  by  his  affidavit,  filed 

although  thi  the  26th  of  May,  1876,  objected  to  answer 
''^al'?^*^  ^  certain  of  the  interrogatories  which  had  been 
filed  by  the  plaintiff  company,  upon  the  ground 
that  the  plaintiff  company  had  joined  issue  in 
the  action ;  that  the  pleadings  were  closed ;  and 
that  those  interrogatories  did  not  relate  to  any 
matter  which  was  at  issue  between  the  parties, 
or  upon  which,  having  regard  to  the  pleadings, 
any  question  could  arise  at  the  trial. 

The  defendant,  W.  S.  Black,  by  his  answer 
to  the  interrogatories  of  the  plaintiff  company, 
filed  the  3rd  of  June,  1876,  submitted  that  the 
discovery  sought  by  certain  of  the  interroga- 
tories was  not  now  material  or  relevant  t^o  the 
relief  sought,  or  to  the  issues  joined  in  the 
action,  and  he  declined  to  answer  those  interro- 
gatories on  those  grounds,  and  on  the  ground 
that  so  much  of  the  first  interrogatory  as  re- 
quired him  to  £tate  facts  was  an  attempt  to  cross- 
examine  him  as  to  documents  in  his  possession, 
he  haviug  made  the  usual  affidavit  as  to 
documente. 

BobinsoUy  Q.C.j  and  Bushj  now  moved  on 
behalf  of  the  plaintiff  company,  imder  Order 
XXXI.,  Rule  10,  for  an  order  requiring  the 
defendants  to  put  in  further  answers  to  the  in- 
terrogatories. The  notice  of  motion  was  as 
follows: — "That  the  defendants  may  be  re- 
spectively ordered,  within  four  days  after  the 
service  of  the  order  to  be  made  herein,  to  file 
fiirther  answers  to  the  interrogatories  delivered 
by  the  plaintiffs  herein,"  not  specifying  the  par- 
ticular answers  with  which  the  plainti£b  were 
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dissatisfied  on  the  ground  of  insnfScienoy ;  but 
in  fact  the  plaintiffi  desired  further  answers 
only  to  a  few  of  the  interrogatories. 

EddiBy  Q,C.,  and  C/iestery Dickinson,  Q.C,and 
Ford  Northy  for  the  several  defendants,  contra. 

Hall,  Y.O.,  said  that  under  the  old  practice 
this  answer  of  W.  S. '  Black  would  have  been 
considered  insufficient,  and  he  should  hold  that 
under  the  new  practice  it  was  equally  insuffi- 
cient ;  and  having  regard  to  the  nature  of  the 
case  made  in  the  statement  of  claim,  he  ought 
not  to  weigh  with  great  accuracy  the  immateri- 
ality or  irrelevancy  of  any  interrogatory  which 
bore  upon  it.  The  plaintiff  company  was 
entitled  to  know  the  whole  truth  in  regard  to 
the  purchase  and  sale  of  the  colliery,  and  there- 
fore both  defendants  must  answer  fully  the 
interrogatories  which  they  had  not  answered. 
Further  answers  must  be  put  in  within  fourteen 
days.  This  application  ought  not  to  have  been 
made  by  motion  in  Court,  but  by  summons  at 
chambers.  The  notice  of  motion  was  wrong  in 
not  specifying  the  particular  answers  which  were 
objected  to.  He  did  not,  consequently^  give  the 
plaintiff  company  their  costs  of  the  motion,  but 
directed  that  the  costs  should  be  costs  in  the 
cause.* 

♦  24  W.  E.,  783;  W.  N.,  1876,  p.  204. 
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KULE  11. 

{It  shall  he  lawful  for  the  Court  or  a  Judge  at 
any  time  during  the  pendency  therein  of  any 
action  or  proceeding  to  order  the  Production  by 
any  party  thereto,  upon  oath,  of  such  of  theDocu- 
ments  in  his  possession  or  potcer,  relating  to 
any  matter  in  question  in  such  action  or  pro- 
ceeding^ as  the  Court  shall  think  right ;  and 
the  Court  may  deal  with  such  Documents^  when 
produced y  in  such  manner  as  shall  appear  ju^t) 

This  Eule  must  be  read  with  the  f oUowiDg 
Rule : — 

IIULE  12. 

(Any  party  may,  without  filing  any  affidavit, 
apply  to  a  Judge  for  an  order  directing  any 
other  party  to  the  action  to  make  Discovery  on 
oath  of  the  Documents  which  are,  or  have  been, 
in  his  possession  or  power,  relating  to  any 
matter  in  question  in  the  action.) 

High  Court  of   Justice. — ^Queek's  Bbkch 

Division. 

(Before  Gockbubn,  C.J.,  and  Blacxbubx  and  Fisld,  JJ.) 

Deeembsr  ISth,  1875. 
ENGLISH  V.  TOTTIE. 

In  an  action  This  wafi  a  motion,  of  which  notice  had  been 

good^^qf^^*^  givcn,  to  Vary  an  order  of  Quain,  J.,  at  cham- 

inferior  hGTB,  giving  the  plaintiff  liberty  to  inspect  the 

Mot  adding  dociunents  referred  to  in  defendant's  answer  to 

*\^f^^  interrogatories  by  limiting  the  inspection   to 

wot  ordered  the  documents  referred  to  in  the  first  schedule  of 

l^e,t!^nee  *^®  a^davit  of  documents.  The  action  was  com- 

heiween  him-  menced  ou  the  25th  of  January,  1876,  for  breach 


on 
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of  an  agreement  made  in  May,  1874,  by  which  ^f  ^*^  *^ 
the  defendant  sold  to  the  plaintiff  and  undertook  ^^panyfrom 
to  deliver  to  the  plaintiff,  free  on  hoard  at  Kemi,  ^^  *f, 
in  Sweden,  a  quantity  of  wood  to  he  sawn  at  bought  the 
the  Kemi  Company's  steam  saw  mills,    ^^^^^chthe 
plaintiff  in  his  statement  of  claim  alleged  that  the  ag^nt  agreed 
wood  delivered  was  of  inferior  quality  and  not  adedZn^on 
according  to  contract.     The  defendant  traversed  <Af  invoiced 
all  the  plaintiff's  allegations.     In  answer   to  ^oM^guence  of 
interrogatories  the   defendant  stated   that  he  *•*  »y/«««^  (o 
purchased  the  wood  from  the  Kemi  Company  invoiced  price. 
through  the  agency  of  the  Gothenburg  Com- 
mercial Company,  Limited,  which  carried  on 
business  both  in  London  and  Sweden;  and  that 
on  the  18th  of  December,  1874,  he  sent  the 
Qx)thenburg  Commercial  Company  in  London 
copies  of  two  letters  which  he  had  received  from 
the  plaintiff's  solicitors  relating  to  tKe  claims 
made  by  him  in  this  action,  and  he  requested 
the  Gothenburg  Company  to  obtain  information 
respecting  those  claims ;  that  on  the  11th  of 
January,    1875,  being  then  in    Sweden,   he 
entered  into  an  agreement  or  compromise  with 
the   Gothenburg  Company  by  which  it  was 
recited  that  the  Kemi  Company  had  made  a 
contract  with  him  in  April,  1874,  respecting  the 
delivery  of  wood;    that  he  had   refused    to 
pay    the    invoiced    price;  that    it  had  been 
agreed  that  he  should  have  a  reduction  from 
£23,267. 13s.  4d.,  the  invoiced  price  of  the  wood, 
and  that  the  Kemi  Company  had  sent  him  a 
receipt  for  £20,657.  14s.  5d.  in  full  discharge  of 
all  moneys  due  under  the  contract.    In  con- 
sideration of  this  deduction  he  thereby  agreed 
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to  release  all  olaixns  in  reepect  of  shipments 
already  made.  The  defendant  set  ont  all  the 
documents  in  his  possession.  The  documents  in 
the  second  schedule  to  the  affidavit  of  docu- 
ments were  a  number  of  letters  between  the 
Gothenburg  Company  and  the  defendant,  and 
between  the  Gothenburg  Company  and  the 
Kemi  Company,  bearing  date  the  23rd  of  No- 
vember, 1874,  to  the  20th  of  May,  1 876.  These 
letters  the  defendant  objected  to  produce,  on  the 
ground  that  they  were  confidential  conununica- 
tions,  written  and  sent  after  daim  made.  The 
writ  was  dated  the  25th  of  January,  1875. 
QuAiN,  J.,  at  chambers,  made  an  order  giving 
the  plaintiff  leave  to  inspect  and  take  copies  or 
make  extracts  from  the  whole  of  the  documents 
in  both  schedules. 

The  defendant  appealed  to  the  Court. 

W.  JBush  CoopeVy  in  support  of  the  motion. 
-—The  documents  in  respect  of  which  privily 
is  set  up  are  in  the  nature  of  evidence  with  a 
view  to  litigation.  The  greater  part  of  the  cor- 
respondence is  by  the  plaintifirs  solicitor  with  the 
original  vendors'  agents,  upon  the  subject  of  the 
plaintiff's  daim.  The  information  obtained  by 
it  is  material  to  the  plaintiff's  case  and  resulted 
in  a  compromise.  The  correspondence  is  in 
Court  for  the  private  information  of  the  Court. 
(He  handed  in  the  letters  to  the  Court.)  The 
letters  were  written  for  the  purpose  of  obtaining 
evidence ;  they  were  not  subject  to  inspection  by 
the  defendant.  [Blackburn,  J. — ^The  new 
practice  is  like  that  in  Equity.  Field,  J., 
referred  to  Cossey  v.  The  London  Brighton  and 
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South  Coast  Railway  Company.*  Blackburn, 
J. — ^I  think  it  important  to  see  how  the  Courts 
of  Equity  act  now  that  our  decision  can  be 
taken  to  a  Court  of  Error.  His  lordship 
referred  to  Boss  y.  Oibbs.f^ 

Benjamin  J  Q.C.^  and  Oraham  opposed  the 
motion. —  These  documents  have  no  refer- 
ence to  litigation,  and  nothing  of  the  kind 
is  suggested  in  the  answer.  [Cockburn,  C.J. 
— The  moment  the  solicitor  writes  a  letter 
litigation  has  begun.]  The  point  is  whether 
this  is  a  getting  ready  for  the  trial,  or  a  state- 
ment of  Ql£m  against  the  defendant's  vendors : 
Fennery.  The  London  and  South-Eastern  Bail- 
uay  Company  ;  J  Skinner  v.  The  Great  Northern 
Bailway  Company.^  The  general  principle  is 
that  each  party  shoTild  be  placed  by  the  Court 
in  an  equal  position  with  the  other  as  regards 
knowledge  of  the  facts,  not  infringing  the  prin* 
oiple  that  communications  between  the  party 
and  his  solicitor  are  privileged.  [Blackburn 
J. — The  Courts  of  Law  have  said  we  have  a  dis- 
cretion, and  will  not  grant  discovery  if  we  think 
it  vexatious.]  Nothing  ought  to  be  refused 
which  the  party  coTild  be  called  upon  to  produce 
at  the  trial.  [Field,  J.,  referred  to  Smith  v. 
Danielle  and  Order  XXXI.,  Rules  11  and  12.] 

W.  Bush  Cooper y  in  reply. 

CocKBURN,  C.J. — ^I  think  this  is  a  case  in 
which  production  of  the  documents  and  inspec- 


•  L.  E.,  6  C.  P.,  146. 
t  L.  B.,  8  Eq.,  622. 
t  L.  R.,  7  Q.  B.,  767. 
\  L.  R.,  9Ex.,  298. 
II  L.  R.,  18  Eq.,  649. 
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tion  ought  to  be  allowed.  The  defendant  be- 
comes the  purchaser  of  a  quantity  of  timber 
under  a  contract ;  in  the  meantime  he  sells 
again  to  the  plaintiff,  and  when  the  cargo  is  in 
course  of  delivery  the  plaintiff  complains  that 
«t  is  not  in  accordance  with  the  contract.  Where- 
upon the  defendant  writes  to  his  vendors  to  know 
if  there  is  any  foundation  for  the  complaint^  and 
it  is  stated  that  it  led  to  the  result  of  his  re- 
ceiving a  veiy  large  sum  of  money  by  way  of 
compensation.  Of  that  fact  the  plaintiff  is  no 
doubt  entitled  to  avail  himself*  as  evidence  that 
the  timber  was  not  according  to  contract.  But 
the  plaintiff  says,  **  If  I  were  in  possession  of  the 
information  you  have,  I  should  be  in  a  position 
to  see  what  compensation  I  am  entitled  to."  I 
think  it  is  just  and  reasonable  that  the  plaintiff 
shoTild  be  put  in  possession  of  all  the  fSaots  of  the 
case ;  and,  inasmuch  as  he  has  not  the  means 
of  ascertaining  the  persons  from  whom  the 
information  can  be  obtained,  I  think  the  defen- 
dant ought  to  disclose  it  to  him.  He  might 
obtain  it  by  interrogatories,  but  that  is  incon- 
venient He  would  find  it  in  the  correspondence 
which  he  now  asks  the  disclosure  of.  The  cor- 
respondence may  not  be  evidence ;  but  the  facts 
which  it  disdoses  are  facts  which  ought  to  be  at 
the  disposal  of  the  plaintiff. 

Blackburn,  J. — I  am  of  the  same  opinion. 
The  general  rule  is  that  the  party  who  is  the 
plaintiff  in  the  discovery  suit  is  entitied  to  be 
put  in  the  same  position  as  to  the  knowledge  of 
the  facts  as  the  party  on  the  other  side.  There 
is  an  exception,  where  the  commuoications  are 
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between  the  party  and  his  professional  adviser. 
There  is  another  exception,  laid  down  in  Fenner 
V.  The  London  and  Sotith-JEasiern  Railway  Com- 
pany^y  of  oommunications  with  a  person  not 
himself  a  solicitor,  but  which  can  be  considered 
as  made  with  him  as  deputy  for  the  solicitor. 
But  in  the  present  case  the  commimications  are 
not  at  all  in  the  nature  of  solicitor's  work,  but  an 
independent  claim  of  redress  ending  in  getting 
compensation.  Whether  we  have  a  discretion, 
or,  as  some  of  the  Equity  cases  seem  to  lay  down, 
we.  are  bound  to  grant  discovery,  it  does  not  much 
matter.  This  case  is  not  within  any  of  the  cases 
of  exception. 

FiBLD,  J. — ^I  am  of  the  same  opinion.  If  it 
is  within  my  discretion,  I  am  of  opinion  the 
discovery  should  be  granted. 

Motion  refused.! 


Chancery  Division. 

(Before  Sir  Jambs  Bacon,  Y.C] 
January  22nd,  1876. 

CASHIN  V.   CRADDOCK. 

This  was  an  application  by  a  plaintiff,  before  The  plaintiff 
he  had  delivered  his  statement  of  claim,  for  an genwai'le 
order  that  the  defendants  should  produce  certain  ^^^p^- 

_  *  attetxon  of 

documents.  documents  by 

The  writ  was  issued  on  the  4th  of  November,  ^^j^^^""^' 
1876,  against  Henry  Craddock,  Edward  De  delivery  of  the 
Grey,  Bowyer  Smyth,  Guy  Senior,  Christopher  'SST""*  '^ 

•  L.  R.,  7  a  B.,  767. 

t  1  Q.  B.  D.,  141 ;  46  L.  J.  (Q.  B.),  138 ;  33  L.  T.,  724  ; 
24  W.  R.,  398. 


304  SUPREMB  C0X7RT  OF  JUDICATURE  ACT,    1876. 

It  u  not  in  Jenkins  Dibb,  and  Milton  Bradford,  and  was  en- 
with  the  prae-  Qorsed  as  follows : — '^  The  plaintin^s  clami  is 
*cZm*^  for  damages  for  breach  of  contracts,  dated 
Divitum  to  respectively  the  27th  of  February,  1873, 2l8t  of 
firtC"^^  April,  1873,  and  26th  of  April,  1873;  for 
T^^'-^  frandulently  and  maUdonsly  conspiring  to 
on  the  cause  and  effect    the    cancellation  and  non- 

defendanee  periormanoe  of  the  above-mentioned  afinree- 
ments ;  and  for  fraudulently  and  mahciously, 
and  without  reasonable  and  probable  cause, 
conspiring  to  prosecute  certain  legal  proceedings 
with  a  view  to  harass  and  annoy  the  plaintiff, 
and  to  cause  him  to  desist  from  enforcing  ihe 
above-mentioned  contracts,  and  of  a  decree 
dated  the  19th  of  December,  1874.  The 
plaintiff's  claim  is  also  for  £655.  78.  lOd.  for 
coals  supplied,  and  other  sums  of  money  to 
which  he  was  entitled,  which  were  received  and 
misapplied  by  the  defendants  BLenry  Craddock, 
Edward  De  Grey,  Bowyer  Smyth,  and  Ghiy 
Senior.  The  plaintiff's  claim  is  also  for  the 
execution  of  a  decree  dated  the  19th  of  December, 
1874,  and  for  damages  for  breach  of  an  ordw 
for  an  injunction  dated  the  2nd  of  July,  1874. 
The  plaintifi's  claim  is  also  for  specific  per- 
formance of  the  agreements  dated  respectively 
the  27th  of  February,  1873,  and  26th  of  April, 
1873,  for  the  lease  by  the  defendant  Guy 
Senior  to  the  plaintiff  of  a  certain  colliery  at 
Bamsley." 

The  defendants  required  the  plaintiff  to 
deliver  a  statement  of  his  daim,  which  he  had 
not  yet  done. 

On  the  9th  of  December,  1875,  the  plaints 
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took  out  a  summons  that  '^  the  solicitors  of  the 
defendant  and  others  named  in  the  schedule 
annexed  to  the  affidavit  sworn  herein  do  within 
four  days  produce  and  leave  with  the  Clerk  of 
Itecords  and  Writs,  in  whose  Division  this 
oause  is^  the  docmnents  specified  in  the  aforesaid 
schedule^  and  stated  in  the  said  affidavit  to  be 
in  their  possession,  custody,  or  power,  or  allow 
the  plaintiff  to  have  access  to  the  same  at  the 
respective  offices  of  the  said  solicitors  and  others; 
and  that  the  said  plaintiff  may  be  at  liberty  to 
inspect  and  peruse  the  documents  so  produced 
or  leftj  and  take  copies  thereof  and  abstracts 
and  extracts  therefrom  as  he  shall  be  advised  at 
his  expense.  And  that  the  said  Clerk  of 
Beoords  and  Writs  or  the  said  solicitors  and 
others  may  be  ordered  to  produce  the  same  on 
any  examination  of  witnesses  in  this  cause,  and 
at  the  heariog  thereof^  as  the  said  Thomas 
Frederick  Cashin  may  require.'* 

The  affidavit,  which  was  filed  on  the  18th  of 
December,  was  as  follows : — 

^^  That  an  action  herein  is  pending  and  writs 
of  summons  issued  out  of  this  Honourable 
Court  have  been  served  on  the  above-named 
defendants. 

**  That  the  documents  specified  in  the  sche- 
dule are  in  the  possession,  custody,  or  power  of 
the  persons  respectively  named  herein. 

**  That  the  whole  of  the  documents  relate  to 
the  action  herein,  and  are  essential  to  establish 
the  plaintiff's  case.'' 

In  the  schedule  were  set  out  a  ''list  of 
dooum^its  in  the  possession,  custody,  or  power 
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of  Messieurs  Bradford  and  Co.,  solicitors,  or  of 
their  clients,  the  defendants  Craddock,  Smyth, 
and  Bradford ; "  then  **  a  list  of  documents  in 
the  possession  of  Messieurs  Torr  and  Co., 
solicitors,  or  their  clients.  Messieurs  Senior 
and  DlU  ; "  and  a  "  list  of  documents  in  the 
possession  of  Mr.  James  Waddell,  the  official 
liquidator  of  the  Oakwell  Collieries  Company, 
Limited,  nominated  at  the  instance  of  the 
defendants.'^ 

The  summons  having  been  adjourned  into 
Court  by  the  Chief  Clerk,  the  plaintiff,  on  the 
11th  of  January,  1876,  filed  an  affidavit  con- 
taining the  statements  explanatory  of  the  nature 
of  the  case. 

Locock  JFebb,  Q^C^  and  Ryalhj  for  the  plain- 
tiff.— ^The  old  practice,  which  required  an 
admission  from  a  party  that  documents  were  in 
his  possession  before  a  summons  could  be  taken 
out  for  their  production,  is  no  objection  to  the 
present  application,  for  the  Court  has  power 
under  Order  XXXI.,  Rule  11,  at  any  time 
during  the  pendency  of  an  action  to  order  the 
production  by  any  party  thereto  of  the  docu- 
ments in  his  possession  or  power  relating  to  the 
matters  in  question  in  such  action ;  and  this  is 
a  'Spending  action,''  because  an  action  is  now 
commenced,  not  when  the  statement  is  filed, 
but  when  the  writ  is  issued  (Order  I.,  Kule  1 ; 
Order  XL,  Rule  2).  Then,  by  Order  XXI., 
Rule  1,  the  plaintiff  has  six  weeks  within  which 
to  issue  his  statement  of  claim ;  and  we  submit 
that  the  Legislature,  in  giving  this  lengthened 
period,  expressly  intended  to  give  a  plaintiff  an 
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c^portunity  to  obtain  the  necessary  discovery 
on  which  to  ground  his  statement  of  claim; 
also,  it  cannot  be  said  that  Kule  11  applies 
simply  to  the  case  of  admitted  documents, 
because  Kule  12  provides  for  such  an  order. 
Further,  the  plaintiff's  affidavit  is  uncontra- 
dicted, and  the  Court,  therefore,  in  the.  exercise 
of  its  discretion,  will  assume  that  these  docu- 
ments are  in  the  possession  or  power  of  the 
defendants. 

Kay  J  Q.  (7.,  and  Freeling^  for  the  defendant 
Senior. — The  old  rule  of  practice  was  that  a 
plaintiff  could  not  have  discovery  until  he  had 
put  on  the  file  a  statement  which  would  stand 
the  test  of  a  demurrer,  and  then,  and  then  only, 
was  he  entitled  to  obtain  discovery  of  the  docu- 
ments admitted  by  the  defendant  to  be  in  his 
custody  or  power.     We  submit  that  the  new 
procedure  was  not  intended  to  abrogate,  and 
does     not    abrogate,    that    wholesome    rule. 
Further,  we  contend  that  this  writ  is  in  the 
nature  of  a  *^  fishing  "  bill,  and  the  Court  has 
always   strongly   discouraged   such    attempts. 
We  also  object  to  these  several  causes  of  action, 
without  any  apparent  connection,  being  joined 
in  one  action  without  leave  of  the  Court.  Then 
these  documents  are  not  admitted,  and  there  is 
no  evidence  that  they  are  relevant  to  the  action, 
or  that  they  apply  to  any,  or  which,  of  these 
various  causes  of  action;   and  Hule  18  of  the 
same  Order  shows  that  it  was  not  intended  to 
introduce  a  practice  so  radically  different  to 
that  which  formerly  prevailed   in  this  Court. 
We  do  not  deny  that  the  Court  may,  under 
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Bule  11,  order  production  of  documents  before 
a  statement  of  claim  has  been  filed,  but  we 
submit  that  it  will  not  exercise  its  discretion  in 
that  respect  except  upon  very  strong  grounds 
being  shown,  and  none  exist  here.  The  object 
of  giving  six  weeks  is  to  enable  the'  defendant 
to  look  at  the  matter,  and,  if  so  advised,  settle 
it.  The  plaintiff  should  have  proceeded  under 
Bule  12  to  require  an  affidavit  of  documents,  and 
then  he  might  have  been  entitled  to  the  pro- 
duction of  them ;  but  we  contend  that  no  such 
order  will  be  made  where  a  statement  of  claim 
must  be  delivered,  because  there  may  be  a 
short  answer  to  it  by  demurrer. 

Jacksoriy  Q,C,y  and  Bushy  for  the  defendant 
Bradford. — The  proposed  order,  so  far  as  it  ex- 
tends to  solicitors,  is  clearly  bad. 

Sastings,  Q.C,  and  Northmore  Lawrence,  tor 
the  defendants  Craddock  and  Smyth. 

Locock  Webby  Q.C.,  in  reply. — ^None  of  the 
defendants  venture  to  suggest  that  they  have 
not  the  documents,  nor  do  they  put  in  an  affi- 
davit denying  that  they  possess  them,  and 
therefore  it  must  be  assumed  that  they  have 
them.  That  an  order  to  produce  will  be  made 
on  a  defendant's  solicitor  is  dear  from  Vale  v. 
Oppert.^  As  to  the  objection  to  the  joinder 
of  several  causes  of  action,  the  leave  of  the 
Court  is  only  necessary  in  an  action  for  the 
recovery  of  land  (Order  XVII.,  Rules  1,  2) ; 
besides,  that  question  is  not  now  before  the 
Court.     An  order  similar  to  that  for  which  we 

♦  L.  R.^  10  Ch.,  340. 
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now  ask  was  recently  made  by  Lindlbt,  J.,  in 
Ley  Y.  Marshall.^ 

Bacon,  V.C. — This  is  admitted  by  Mr. 
Looook  Webb  to  be  a  novel  application,  and,  in 
my  opinion,  it  is  purely  experimental.  It  is  not 
enough  to  say  that  it  is  totally  at  variance 
with  the  practice  of  the  Court  of  Chancery 
existing  before  the  Supreme  Court  of  Judicature 
Acts  were  passed.  The  question  is,  whether  the 
Sapreme  Court  of  Judicature  Acts  authorise 
this  application  to  be  made  by  the  plaintiff  on 
the  issue  of  a  writ  indorsed  in  the  manner  that 
has  been  mentioned?  Order  XXXI.  relates 
generally  to  discovery  and  inspection ;  but  it  is 
all  to  be  read  together.  Ton  cannot  pick  out 
JRule  11  and  say  that  that  is  a  separate  enact* 
ment.  I  do  not  think  you  would  mend  the 
case  if  you  could.  First,  in  my  opinion,  there 
is  no  intention  on  the  part  of  the  framers  of 
this  Statute  to  abrogate  the  procedure  of  the 
Court  of  Chancery,  unless  where  it  is  done  by 
express  enactment  or  statement ;  nor  can  I  read 
Order  XXXI.,  relating  generally  to  inspection 
and  discovery,  a»  any  attempt  whatever  to 
change  the  well-known  practice  of  the  Court  of 
Chancery  in  that  respect.  Eule  1  provides  that 
''  the  plaintiff  may,  at  the  time  of  delivering 
his  statement  of  claim,  or  at  any  subsequent 
time,  deliver  interrogatories,"  and  so  on.  That 
is  a  recognition  of  the  practice  prevailing  in  the 
Court  of  Chancery  before  the  Supreme  Court  of 
Judicature  Acts.  The  delivery  of  the  plaintiff's 
statement  of  claim  must  precede  his  right  to 

*  2  Charley^s  Cftees  (Chiunbers),  69. 

14. 
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exhibit  intenogatories.  It  is  only  by  means  of 
interrogatoiies,  or  by  means  of  the  affi&^t, 
which  Bule  12  enables  the  plaintiff  to  oall  for, 
that  he  can  have  that  discovery  on  which  alone 
the  Court  can  make  an  order  for  production. 
Then  the  11th  Rule  provides  that  « it  shaU  be 
lawful  for  the  Court  or  a  Judge,  at  any  time 
during  the  pendency  of  any  action  or  proceed- 
ing, to  order  the  production  by  any  party 
thereto,  upon  oath,  of  such  of  the  documents  in 
his  possession  or  power  relating  to  any  matter 
in  question  in  such  action  or  proceeding  as  the 
Court  or  Judge  shall  think  right."  The  Judge, 
therefore,  called  on  to  exercise  the  discretionary 
power  which  the  11th  Bule  vests  in  him,  must 
have  regard  to  the  facts,  must  have  regard  to 
every  other  Bule  in  the  Order,  and  cannot  ex- 
ercise his  discretion,  imless  he  takes  a  general 
view  of  the  subject.  I  have  heard  no  answer 
suggested  by  Mr.  Locock  Webb  to  the  observa- 
tion of  Mr.  Kay  tiiat  the  true  meaning  of  the 
Bule  is,  that,  until  you  have  delivered  your 
statement  of  claim,  you  are  not  in  a  condition 
to  interrogate  the  defendant,  for  the  defendant 
may  demur  to  your  statement  of  claim.  In 
my  opinion,  that  objection  is  entitled  to  great 
weight.  But,  without  that,  neither  according 
to  the  old  practice,  nor,  as  I  read  the  Statute, 
according  to  the  new  practice,  would  it  be  right 
to  make  an  order  upon  the  solicitors  of  the 
defendants,  over  whom  this  Court  has  no  direct 
jurisdiction  in  the  action  that  is  pending.  It 
has  jurisdiction  over  them,  no  doubt,  as  officers 
of  the  Court ;  but  this  is  an  application  for  an 
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order  againit  solicdtorB,  who  have  flnt  a  duty 
to  their  olients,  that  they  and  others  named  in 
the  Bohedule  annexed  to  the  affidavit  'Uhall 
produce  and  leave  with  the  Clerk  of  Eeoords 
and  Writs,  in  whose  Division  this  oaose  is,  the 
doonments  speoifled  in  the  aforesaid  sohedule, 
and  stated  in  the  said  affidavit  to  be  in  their 
possession,  custody,  or  power,  or  aUow  the  said 
plaintiff  to  have  access  to  the  same  at  the 
respective  offices    of   the  said  soUoitors    and 
others ;  and  that  the  said  plaintiff  may  be  at 
liberty  to  inspect  and  peruse  the  documents  so 
produced."    That  demand  is  made  upon  the 
defendants'    solicitors,    over    whom,    in    my 
opinion,  neither  by  Statute  or  otherwise,  for 
the  purposes  of  this  application,  has  the  Oourt, 
or  will  the  Oourt  exercise,  any  jurisdiction. 
The  application  is   foun'ded  on  an   affidavit 
which  states  that  "  the  whole  of  the  documents 
relate  to  the  action  herein,  and  are  essential  to 
establish  the  plaintiff's  case."    That  may  be 
literally  true.      They  may   be    necessary  to 
establish  the  plaintiff's  case,  when  the  action 
comes  on  for  trial;  but  what  I  desire  to  be 
satisfied  of,  before  I  exercise  the  jurisdiction 
which  the  11th  Eule  vests  in  me,  is^  that  they 
are  essential  to  the  statement  of  the  plaintiff^s 
case ;  and  this  he  has  nowhere  asserted.     I  do 
not  think  it  necessary  to  make  any  observations, 
though  the  matter  is  provocative  of  observations, 
on  the  sulgect  of  that  incongruous,  heteroge- 
neous, absurd  indorsement  which  at  present 
stands  upon  the  writ,  and  seeks  for  damages 
for  not  having  obeyed  an  injunction  of  the 
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Oourty  and  for  seyeral  other  matters.  Bat, 
treating  this  application  as  I  do,  not  only  as 
a  misunderstanding  of  Order  XXXI.  re- 
lating to  disoovery  and  inspection,  but  as  at 
yaiiance  with  the  old  practice,  which  I  refer  to 
now  by  way  of  analogy  only  to  the  present 
practice,  and  on  reading  that  Order  thronghout^ 
I  find  no  pretence  whatever  for  this  application. 
I  find  that  it  cannot  have  been  made  for  any 
fair  purpose  which  the  Court  would  counte- 
nance ;  and,  being  an  experiment,  and  one  not 
to  be  encouraged,  the  summons  must  be  dis- 
missed, and  the  plaintiff  must  pay  the  costs 
of  it. 

I  should  say  that  Ley  y.  Marshall  *  has  not 
the  slightest  application  to  the  case  before  me.f 


Court  of  Appeal^ 

(Before  Jambs,  Mbllish,  and  Bagoallat,  L. JJ.) 
March  29th  and  31f^  1876, 

ANnERSON  Vs  THE  BANK  OF  BRITISH  OOLTTMBIA. 

Th$  Rule*  pre-     ^his  was  an  appeal  by  the  defendants  from  a 

''-'^^c^lt'^f^^^'^^^^^  ^^^  George  Jessel,  M.E., ordering 
Chancery  are  the  production  of  a  letter  addressed  to  the  de- 
appiieahu  to    Iq^^^j^^j^  by  the  manager  of  their  branch  at 

production  of  Portland,  Oregon,  in  North  America,  in  answer 
wnd!^^der  ^  *  telegram  from  the  manager  of  the  London 
xxXLt  Rulee  establishment  requiring  full  particulars  of  the 
Therefore,  a  transactions  in  respect  of  which  the  present  suit, 
utur  written  ^yoh  was  at  that  time  threatened,  had  been 

by  an  unpro* 

feeeional  o^m^  instituted. 

♦  2  Charley's  Cases  (Chambeis),  69. 
X  2Ch.D.,  140;  84  X,.  T.,  «., 
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The  following  facts  were  stated  in  the  plain-  <?  hisprin^ 

+;iro»  l^;n  eipal,  giving 

tlflS    bill.  mformatum 

The  plaintiflb,  Anderson  &  Co.  and  WiUiam  Z^7hllgent 
Guild  &  Co.  9  of  London,  and  the  defendants,  has  done  for 
Laidlaw  &   Gate,  of   Portknd,    in   Oregon,  ^jlt^Tj^HT** 
were   jointly   interested  in  an  adventure  for  ^^p^{*  »» ««* 
bringing  wheat  from  America  to  Europe.  The  aUhovgh  U  w 
British   Bank  of  Columbia  was   an   English ''"^•'*.;f*^^*'- 
Bank,  havmg  a  branch  at  Portland.    Moneys  request  of  the 
belonging  to  the  adventure  were  placed  to  a  ^jj^*^^*^^ 
separate  account,  *'  Laidlaw  &  Gate,  London  a<»  ^^^ 
account  "  with  the  Portland  branch.  Laidlaw  &  commenced 
Gate,  being  indebted  to  the  bank,  transferred  in  J^**^^  ^•'J^ 
December^  1873,  the  balance  to  their  private  matter  oh 
account,  in  part  satisfaction  of  the  debt,  and  Jf/j^j^^Jj^ 
also,  about  the  same  time,  gave  the  bank  a  information, 
security  on  a  cargo  of  wheat  belonging  to  the 
adventure.     This  cargo  was  shipped  on  board 
the  '^Melancthon,"  and  afterwards  sold  by  the 
bank.    The  adventure  resulted  in  a  loss.    The 
plaintiffs,  as  between  themselves  and  Laidlaw 
&   Gate,  alleged    that  they  were  entitled  to 
the  moneys  thus  received  by  the  bank,  amount- 
ing to  £4,328,  and  prayed  that  the  transfer  to 
the  private  account  of  Laidlaw  &  Gate,  and  the 
mortgage  of  the  wheat,  might  be  declared  to  be 
fraudulent  and  void  as  against  the  plaintiffs,  and 
that  the  moneys  should  be  repaid  by  the  bank. 

In  September,  1874,  a  year  prior  to  the  filing 
of  the  Bill,  a  member  of  the  firm  of  Anderson 
&  Co.  called  at  the  London  branch  of  the 
bank,  and  stated  generally  the  nature  of  the 
claim  asserted  by  his  firm.  Mr.  Bansom,  the 
manager  of  the  bank  in  London,  at  once  wrote 
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to  the  manager  of  the  Oregon  bianoh  to  make 
inquiries,  and  on  the  7th  of  November,  1874,  in 
due  course  of  post,  received  an  answer,  setting 
forth  certain  facts  connected  with  the  account. 
On  the  11th  of  November,  1874,  the  solicitors 
of  Anderson  &  Co.  wrote,  making  a  formal 
application  for  the  money,  and  threatening  liti- 
gation in  default  of  compliance.  Mr.  Bansom, 
considering,  from  what  passed  at  the  interview, 
and  the  letter  from  the  solioitorsy  that  litigation 
was  imminent,  on  the  14th  of  November,  1874, 
telegraphed  to  Mr.  Russell,  tiie  branch  manager 
at  Portland,  as  follows : — 

**  Claims  referred  to  letter  18th  September 
made  for  25,000  dollars.  Send  by  letter  fullest 
particulars  whole  transactions,  especially  cargo 
'  Melanothon/  and  copy  account." 

Subsequently,  on  the  same  day,  he  wrote  to 
the  solicitor  of  the  bank,  asking  him  to  attend 
the  next  meeting  of  the  board  of  directors  to 
advise  them  with  respect  to  the  daim. 

On  the  16th  of  November,  1874,  Mr.  Eussell 
wrote  to  Mr.  Bansom  in  reply  to  the  telegram^ 
and  this  reply  was  the  document  of  which  pro^ 
duction  was  sought. 

The  bill  was  filed  in  October,  1875,  and  the 
usual  sumlnons  as  to  documents  in  the  possession 
of  the  bank  was  taken  out  against  the  defen- 
dant Bansom.  By  his  affidavit  he  objected  to 
produce,  amongst  other  documents,  the  letter 
of  the  16th  of  November,  on  the  following 
grounds  as  set  forth  in  his  affidavit : — 

''  I  object  to  produce  the  said  documents  set 
forth  in  the  second  part  of  the  said  schedule 
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bereto  on  the  ground  that  they  are  oorrespond- 
enoe  between  the  defendants,  the  Bank  of 
Britiflh  Colxunbia,  and  their  solioitors  or  agents 
in  reference  to  the  subject  of  this  suit,  aild 
documents  prepared  by  their  solioitors  exelu- 
siyely  for  the  purposes  of  this  suit,  or  with  re- 
ference thereto^  and  are  privileged." 

In  a  subsequent  affidavit,  the  defendant 
Bansom  swore  that  the  telegram  was  sent  be- 
cause he  saw  litigation  was  imminent,  and  that 
it  was  from  the  firat  his  intention  to  send  the  reply 
as  soon  as  received  to  the  solicitors  of  the  bank, 
in  order  that  they  might  be  informed  of  the  facts 
and  circumstances  of  the  case,  so  as  to  enable  them 
to  advise  the  bank  with  reference  to  the  claim. 

The  sunomons  was  ac^oumed  into  Court  for 
argument  before  Sir  Georgs  Jessbl,  M.B., 
who  heard  it  on  the  11th  of  March,  1876,*  and 
ordered  the  letter  of  the  16th  of  N'ovember, 
1874,  to  be  produced,  as  already  stated.  The 
defendants  appealed. 

Chittyy  Q.  C7.,  and  Keketcichf  in  support  of  the 
appeal,contendedthatoommumcationswithapro- 
f essional,  or  even  an  unprofessional  agent,  were 
privileged^  if  made  in  contemplation  of  litigation, 
and  with  a  view  to  the  prosecution  of  a  claim, 
or  to  a  defence  against  a  claim.  This  case  came 
within  the  principle  that  the  client  turned  him- 
self, for  the  nonce,  into  a  clerk  of  the  solicitor, 
for  the  purpose  of  ascertaining  what  the  wit- 
ness would  say.  There  was  no  intention  to  deal 
with  the  information^  except  under  legal  advice. 
They  cited  the  following  cases : — La/one  v.  The 

*  See  the  judgment  of  the  Master  of  the  'ELoUa,  m  re- 
ported in  2  Chancery  Diyision,  647. 
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Falkland  Islands  Company,*  Ro8$  y.  Oihbayf 
Hooper  v.  QummyX  The  Chartered  Bank  of  India 
V.  i2«cA,§  Skinner  v.  The  Great  Northern 
Railway  Company ^l  Fenner  y.  The  London  and 
South  Eastern  Railway  Company,^  Reed  y. 
Langlois**  Bolton  y.  The  Corporation  of  Livers 
pool^ff  WboUey  v.  The  North  London  RaUtcay 
Company ^XX  Cossey  v.  The  London,  Brighton  and 
South  Coast  Railway  Company,^^  English  r. 
TottiSfU  IT Corquodale  y.  Bellj%%  Brown  y. 
Oakshottf***  Oreenough  v.  GaskelLfff 
SastingSf  Q.C.y  and  Laing,  for  the  plaintiffiii 

were  not  called  on. 

James,  L.  J.^-Notwithstanding  the  length  of 
the  arguments  addressed  to  ns,  and  the  nnmber 
of  cases  cited,  I  think  this  is  one  of  the  dearest 
and  plainest  oases  that  has  eyer  come  before 
the  Gomt.  According  to  all  the  cases  decided 
eyer  since  I  have  known  an}H:hing  about  the 
Court,  and  eyeiything  I  haye  read  about  the 
practice  of  the  Court,  I  think  that  this  is  a 
document  which  ought  to  be  produced.  The 
old  rule  was,  that  every  document  in  the  pos* 
session  of  a  man  must  be  produced,  if  it  was 
material  or  relevant  to  the  cause,  imless  it  was 
covered  by  some  established  privilege.  Then 
it  was  established  that  communications  made 
directly  or  indirectly  by  a  man  to  his  solicitor, 
or  by  his  soUoitor  to  him,  were  privileged.    It 

•  4  K.  &  J.,  34.  ft  1  My.  &  K.,  88. 

t  L.  R.,  8  Eq.,  622.  JJ  L.  R.,  4  ;  C.  P.,  602. 

+  2  J.  &  H.,  602.  hk  L.  R.,  6 ;  C.  P.,  146. 

§  4  B.  &  S.,  73.  Ill  Supra,  p.  198. 

II  L.  R.,  9  Ex.,  298.  HIT  24  W.  R.,  399. 

1?  L.  R.,  7  a  B.,  767.  •♦•  12  Beav.,  262. 
•♦  1  Mac.  &G.,  627,  628.    ftt  1  My.  k  K.,  98. 
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is  now  contended  that  that  rule  was  entirelj 
altered  by  an  expression  of  Yice-Chanoellor 
S'ruART  in  the  case  of  Resa  t.  Oibbs.  I  am  quite 
sure  that  the  Yice-Ghancellor  did  not  intend, 
and  it  was  not  competent  for  him,  by  a  mere 
oasual  and  hasty  generalisation,  not  called  for 
at  all  by  the  facts  of  the  case,  to  alter  the  whole 
tradition  and  course  of  this  Court  with  respect 
to  the  production  of  documents.  If  the  rule 
had  been,  as  is  supposed  to  have  been  laid  down 
in  that  case,  all  that  had  been  previously  said 
in  text  books  by  learned  authors,  with  regard 
to  the  origin  of  the  principle  and  the  justifica- 
tion of  the  privilege — aU  that  has  been  said 
about  its  being  confined  to  lawyers  and  not  ex- 
tending to  doctors  and  priests — all  that  has 
been  said  by  learned  Judges  in  Chancery,  in 
the  particular  circumstances  of  the  cases  that 
have  come  before  them,  to  show  how  they  might 
be  brought  within  that  general  principle — the 
whole  of  that  would  be,  to  my  mind,  puerile 
nonsense  if  the  law  had  been,  as  is  supposed  to 
have  been  laid  down  by  the  Vice-Ohancellor, 
that  any  communication  made  by  a  person  with 
a  view  to  litigation,  whoever  the  person  may 
be,  was  to  be  protected.  As  to  the  cases  at  Com- 
mon Law,  they  seem  to  have  been  brought,  ap*- 
parently,  now  at  least,  very  much  into  con- 
formity with  the  principle  of  the  cases  in  Equity. 
I  do  not  think  therefore  that  it  is  necessary  to 
go  through  them,  to  see  whether,  in  each  ease, 
if  the  same  state  of  circumstances  came  before 
this  Court,  the  same  decision  would  be  arrived 
at.    Looking  at  the  dicta  and  the  judgments 
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died,  I  think  that  thej  may  possibl j  all  be 
based  upon  thig,  which  is  an  intelKgible  prin- 
ciple,  that  you  have  no  right  to  see  your  adyer- 
sary 's  brief ;  and  as  you  have  no  right  to  see  your 
adversaiy's  brief,  you  have  no  right  to  see  that 
which  oomes  intoexistenoe  merely  as  materiala  for 
your  adyersary's  brief.  But  that  seems  to  me  to 
haye  no  application  whateyer  to  a  oommunioation 
between  a  principal  and  his  agent  in  the  matter 
of  the  agency,  giying  information  oonoeming 
the  facts  and  drcumstauces  of  the  yery  transac- 
tion which  is  the  subject-matter  of  the  litigatioxL. 
If  iiiere  is  anything  whioh  ought  to  be  produced, 
it  seems  to  me  it  is  thai  Look  at  the  droum- 
stances  of  the  present  ease.  A  man  makes  a 
daim  against  a  bank  in  London ;  the  bank  in 
London,  not  haying  all  the  texsks  in  their  know- 
ledge, send  out  to  their  agent,  who  transacted 
their  business  abroad,  a  telegram  to  this  effect, 
'^  Giye  us  the  ftillest  information  that  you  have 
of  all  the  facts  and  circumstances  of  the  ease — 
all  about  the  shipping-documents,  and  eyeiy- 
thing  of  the  kind  connected  with  it."  .  That  is 
exactly  what  they  ought  to  do.  It  is  the  duty 
of  a  man  in  the  ordinary  course  of  business  to 
do  it,  and  it  is  not  necessarily  connected  with 
the  litigation,  either  actually  commenced  or  ex- 
pected. It  is  the  information  of  the  agent,  and 
the  principal  ought  to  know  all  the  agent  knows. 
The  knowledge  of  the  agent  in  the  matter  of 
the  agency  is,  or  ought  to  bfe,  the  knowledge  of 
the  principal ;  and  eyen  if,  aiBter  the  Bill  had 
been  filed,  the  defendant  had  said,  when  asked 
for  disooyery,  "  I  do  not  knoir  eyerything  that  is 
known  by  my  agtot  in  Oregon,"  this  Court 
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would  say — "That  is  no  answer;  it  is  your 
duty,  in  making  the  discovery,  to  use  your  best 
efforts  bond  fide  to  obtain  all  the  information 
that  your  agent  can  give  you ;  and  whether  it  is 
before  or  after  litigation  it  is  your  duty  to  write 
to  him,  if  necessary,  and  get  that  information 
jGrom  him,  and  when  you  get  it  you  must  dis- 
ooYer  it  so  that  we  may  know  the  exact  facts 
and  circumstances  of  the  case."  That  being  so, 
it  is  impossible  to  say  that  the  discoyery  of  this 
particalar  document  can  be  refused.  The  agent, 
as  we  must  assume,  has  sent  to  the  principal 
the  account  or  statement  of  what  took  place 
between  him  and  the  other  party.  The  other 
party  says, — *^  You  haye  got  that  statement  of 
facts ;  produce  it ;  it  is  the  best  eyidence  of  the 
facts  within  your  own  knowledge."  I  am  of 
opinion,  therefore,  upon  the  plainest  principles 
on  which  discovery  is  given  in  this  Court,  that 
this  letter  ought  to  be  produced,  and  the  appeal 
will  be  dismissed  with  costs* 

Mblush,  L.J. — X  am  of  the  same  opinion. 
The  question  as  to  the  right  to  discovery  de^ 
pends  upon  the  11th  Bule  of  the  XXXIst 
Order.  That  is  really  copied  from  section  18 
of  the  Chancery  Amendment  Act,  1852,  and 
although  it  differs  very  little  from  section  50  of 
the  Common  Law  Procedure  Act,  1854,  yet, 
having  regard  to  the  general  rule  that  the 
practice  in  Equity  is  to  prevail,  there  can  be  no 
doubt  that  the  rules  previously  existing  re^ 
speeting  discovery  in  the  old  Court  of  Chancery 
are  now  binding  upon  all  the  Courts. 

I  do  not  at  sJl  wish  to  go  beyond  what  is 


220  SUPREME  OOUET  OF  JUDICATURE  ACT,  1875. 

neceBsaiy  for  the  purpose  of  deciding  the  par- 
ticular queBtion  inyolved  in  the  present  case. 
That  question  is,  whether  a  letter  by  a  mercan- 
tile agent  to  his  principal,  giving  information 
respecting  what  the  agent  has  actuallj  done 
for,  and  on  account  of,  the  principal,  is  to  be 
privileged  because  it  is  sent  in  compliance  with 
the  request  of  the  principal,  made  after  the 
principal  has  been  threatened  with  litigation 
respecting  the  matter  on  which  he  requires  in- 
formation. I  am  clearly  of  opinion  that  such  a 
communication  is  not  privileged*  To  be  privi- 
leged it  must  come  within  one  of  two  dasaea  of 
privilege,  either,  firstly,  the  privilege  that  pro- 
tects a  man  from  producing  confiaential  com- 
munications made  between  him  and  his  solicitor 
directly,  or  through  an  agent  who  is  to  com- 
municate with  the  solicitor ;  or,  secondly,  the 
privilege  which  entitles  him  to  refuse  to  com- 
municate evidence  which  he  has  obtained  for 
the  purpose  of  litigation.  Now,  in  declaring 
to  what  extent  the  latter^  privilege  goes,  some 
very  nice  questions  may  arise,  particularly  when 
the  evidence  is  not  obtained  for  the  direct  pur- 
pose of  being  given  in  the  action,  but  is  obtained 
before  the  action  is  commenced,  or  before  the 
defence  is  delivered,  in  order  that  the  party 
who  seeks  it  may  obtain  information  for  the 
purpose  of  determining  whether  he  will  com- 
mence or  defend  an  action.  If  the  information 
is  really  and  simply  information  respecting  the 
evidence  which  may  be  obtained  from  a  person 
who  is  to  be  a  witness,  I  do  not  think  it  is 
necessary  to  give  any  opinion  on  the  present 
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oooasion  whether  that  would  be  pnTileged  or 
not.    Suppoamg  a  collision  had  taken  plaoe^ 
either  at  sea  or  on  land,  and  a  man  before  he 
determines  whether  he  will  bring  an  action  or 
defend  an  action,  writes  to  a  person  and  says, 
'*  G^t  me  an  account  &om  every  one  of  the 
passengers  and  crew  respecting  this  transaction ; 
write  it  down  as  accurately  as  you  can  and  send 
it  to  me  'y*  it  might  be  that  that  account  would 
be  privileged,  although  he  sent  and  asked  for 
it  before  he  determined  whether  he  would  bring 
an  action  or  defend  an  action,  just  as  much  as 
it  would  be  if  it  was  sent  after  the  action  was 
commenced,  and  he  wished  to  obtain  informa- 
tion as  to  what  evidence  such  persons  would 
probably  give.    He  may  say  that  if  the  other 
person  wants  the  information  he  may  go  to  the 
same  persons  and  ask  them  himself  what  evi- 
dence they  will  give,  and  if  they  will  only 
inform  one  side  what  the  evidence  may  be  and 
not  the  other,  that  may  be  the  misfortune  of 
the  other  side.    As  a  general  rule,  no  doubt,  a 
man  is  not  bound  to  disclose  such  information. 
But  I  cannot  think  that  that  rule  ought  to  be 
held  to  apply  to  information  which  a  principal 
asks  his  agent  to  give  respecting  the  matters 
which  the  agent  has  done  for  and  on  account  of 
the  principal.     That  is  information  respecting 
matters  which,  in  point  of  law,  are  the  acts  of 
the  principal  himself,  matters  as  to  which  the 
knowledge  of  the  agent  is  the  knowledge  of  the 
principal.    In  point  of  law  the  principal  knows 
the  facts^  or  is  to  be  deemed  to  know  the  facts, 
before  he  has  himself  personally  got  the  infoi* 
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mation*  I  cannot  but  think  that,  as  joa  aare 
entitled  to  ask  the  prindpal,  bj  an  inteno- 
tory,  what  he  knows  respeoting  thoae  facts,  you 
must  necessarily  be  entitled  to  the  information 
which  his  agent  has  sent  lespeoting  them.  As 
I  have  observed  during  the  course  of  the  argu- 
ment, I  cannot  conceive  that  there  is  any  dis- 
tinction between  written  and  verbal  communi- 
cations by  an  agent  to  his  principal.  To  say 
that  the  defendant  in  this  case  is  not  bound  to 
produce  this  letter,  would,  as  it  seems  to  me,  be 
the  same  as  saying,  that  if  you  asked  the  prin- 
cipal a  question  respecting  anything  which  had 
happened  in  his  own  office,  concerning  a  matter 
of  business  not  actually  transacted  by  himself, 
he  could  reply,  ^'  I  do  not  know  personally  how 
this  was  done;  the  only  information  which  I 
have  req>ecting  it  is  the  information  I  have 
obtained  from  my  clerks  and  servants,  and  they 
gave  me  that  information  in  consequence  of  a 
question  which  I  put  to  them  after  I  was 
threatened  with  an  action."  It  cannot,  for  a 
moment,  be  supposed  that  such  an  answer  would 
excuse  a  man  from  giving  the  discovery  sought 
for.  It  appears  to  me  that,  even  if  we  had  a 
discretion  to  say  what  was  just  and  right,  it 
would  be  a  decision  very  detrimental  to  the 
ordinary  purposes  of  justice  to  say  that  such 
commimicationB  as  this  are  privileged.  Prac- 
tically, we  should  be  depriving  a  man  of  the 
benefit  of  discovery  in  a  very  great  number  of 
cases.  So  far  frx>m  the  fact  that  the  information 
comes  from  the  other  side  of  the  world  being 
a  reason  why  it  should  be  privileged,  that  is 
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leall J  a  reaaon  xnakiiig  it  additionally  important 

tliat  it  slionld  be  discovered.    Anybody  who  is 

at  all  aware  of  the  praotice  at  Common  Law 

in  mercantile  oases  mnst  know  the  extraordinary 

inconyenienoe,  delay,  and  expense  which  result 

firom  commissions  having  to  be  sent  abroad  to 

prove  facts,  and  obtain   evidence    respecting 

which  there  is  no  real  doubt  or  dispute  what^ 

ever ;  and  the  necessity  for  sending  out  such 

Gommissionfl  would  be  enormously  increased  if 

we  were  to  hold  that  principals  are  not  to  be 

bound  to  discover  the  information  which  they 

have  received  from  their  agents.  If  both  parties 

are  bound  to  discover  information  so  received, 

then^  in  aU  probability,  in  a  great  many  cases, 

the  facts  would  be  perfectly  ascertained.    The 

question  before  us  is  a  strong  instance  of  this* 

Here  is  a  transaction  which  took  place  with  the 

Bank  of  British  Columbia,  by  their  agent  out 

at  Oregon.    Of  course,  the  person,  whoever  lie 

may  be,  who  may  be  made  a  defendant  for  the 

purpose  of  discovery,  will  not  know  of  his  own 

knowledge  what  took  place  out  in  Oregon ;  and 

if  it  is  necessary  to  wait  imtU  somebody  goes 

and  examines  the  books  out  at  Oregon,  nobody 

can  tell  what  the  expense  and  delay  may  be.  If 

the  matters  had  happened  in  London,  so  that 

the  man  who  actually  knew  the  facts,  and  who 

was  the  person  to  actually  give  the  discovery, 

could  be  brought  here,  there  would  not  be  the 

slightest  doubt  but  that  he  would  be  bound  to 

mfdce  the  discovery  and  produce  the  books^ 

Why  should  there  be  a  less  right  to  discovery, 

because  this  took  place  at  Oregon^  and  because 
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the  infoimation  is  oontained  in  a  letter  sent  by 
an  agent  in  Oregon  to  his  prinoipal  in  this 
country  P    I  am  therefore,  clearly  of  opinion, 
in  accordance  with  the  practice  that  prevailed 
in  Ooorts  of  Equity  prior  to  the  Supreme  Court 
of  Judicature  Acts,  and,  I  should  add,  in'acoord- 
ance  with  what  I  think  is  just,  right,  and  ex- 
pedient, if  we  simply  take  the  rule  as  we  find 
it  laid  down  in  the  XXXIst  Order  and  in- 
terpret it,  that  this  discovery  ought  to  be  made. 
Baggallay,  L.J. — ^I  am  of  the  same  opinion. 
The  Bill  in  this  case  asserts  a  daim  based  upon 
a  transfer  by  the  defendants,  the  banking  com- 
pany, at  their  branch  in  Oregon,  of  a  balance 
from  the  London  accounts  of  Laidlaw  &  Gate, 
representing  a  joint  adventure  to  the  private 
account  of  the  same  parties.    Whether  that 
claim  is  well  or  ill-founded  depends  upon  the 
particular  circumstances  of  the  case,  all  which 
circumstances  are  within  the  knowledge  of  the 
manager  of  the  banking  corporation  in  Oregon. 
Some  ten  months  before  the  Bill  was  filed,  and 
at  a  time  when  it  would  appear  from  the  affi- 
davits that  litigation  in  respect  of  this  matter 
was  very  probable,  a  telegram  was  sent  from 
the  London  Bank  to  the  Oregon  manager,  re- 
questing him  to  send  the  fullest  particulars  of 
the  transaction.    Now,  if  the  defendant  in  this 
case,  instead  of  being  a  banking  company,  had 
been  an  individual  bankei*,  whose  business  either 
in  London  or  Oregon  had  been  carried  on  under 
his  own  immediate  direction,  it  could  not  have 
been  for  one  moment  contended  that  he  would 
not  be  bound  to  give  the  fullest  particulars  a^ 
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to  the  drcumstanoes  under  whioh  this  transfer 
from  one  account  to  the  other  took  place.  It 
would  be  no  answer  for  him  to  say,  "  I  did  not 
attend  to  this  matter  personally.  I  sat  upstairs, 
and  the  business  was  carried  on  by  my  clerks 
here  or  by  my  clerks  in  Oregon."  It  would  be 
no  answer  to  say  that.  He  would  be  bound, 
for  the  purpose  of  making  the  discovery,  to  as- 
certain from  his  clerks  or  manager,  all  the  par- 
ticulars of  the  case.  Is  there  any  difference 
between  that  case  and  thisP  You  have  the 
defendants  who  are  a  corporation,  instead  of  a 
defendant  who  is  an  individual.  The  banking 
eorporation  are  bound  in  some  form  or  other, 
either  by  answer  from  their  manager,  or  by 
answer  put  in  under  their  common  seal,  to  give 
the  fullest  and  most  complete  information  as  to 
the  whole  matter.  I  can  understand  no  possible 
ground,  consistent  with  the  recognised  principles 
on  which  discovery  is  given  in  suits  of  Equity, 
upon  which  the  information  afforded  by  this 
letter  can  be  withheld.  It  might  be  very  dif- 
ferent indeed  if  the  letter  had  contained  certain 
matters  not  within  the  knowledge  of  the  party 
writing  the  letter,  or  not  within  his  means  of 
information  in  the  ordinary  discharge  of  his 
duties.  It  might  possibly  be  that  there  might 
be  some  information  contained  in  the  letter 
whioh  might  be  the  subject  of  privilege.  But 
that  claim  is  not  made  here.  There  is  no 
claim  made  of  special  privilege  as  regards 
the  contents  of  the  letter,  bat  it  is  simply  a 
claim  of  privilege  on  the  ground  that  it  waa 
15 
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written  in  reply   to  a  telegram    asking    for 
partioulars. 

Appeal  dismiBsed,  with  costs.* 


High  Court  op  Justice. 
Probate,  Divorce  and  Admiralty  Division. 

(Before  Sir  Robert  Phillixorb,  J.) 
AprU  ith,  1876. 

"the  EBIMA." 

An  crder  for  This  was  a  oatLse  of  damage  in  rem^  institated 
'fd^^r  on  behalf  of  Messieurs  de  Wolf,  of  Liverpool, 
may  be  fnad$    the  owners  of  the  barque  "  City  of  Halifax." 

tiiion  the  • 

owner  of  a      against  the  American  ship  "  Emma  "  and  her 

foreign  ship,     fi^ight. 

appeared  to         An  appearance  in  the  suit  was  entered  on  the 

A^mtaJity      22nd  of  March,  1876,  on  behalf  of  the  owners  of 

action  in  rem ;  «  The  Emma,"  and  on  the  31st  of  March,  before 

ahutime^iii  the  delivery  of  the  pleadings,  the  solicitors  for 

he  allowed  the  ^^  plaintiffs  took  out  a  summous,  calling  upon 

mojL  u*  ^     the  defendants'  solicitor  to  show  cause  why  the 

affidavit  in      defendants  should  not  answer  within  three  days 

stating  what  documents  were  in  the  custody, 

possession,  or  power  of  them  or  of  either  of 

them  relating  to  matters  in  question  in  the 

action,  or  what  they  or  either  of  them  knew  as 

to  the  custody  the  documents  or  any  of  them 

were  in,  and  whether  he  or  they  objected,  and, 

if  so,  on  what  ground,  to  the  production  of  sudi 

of  the  documents  as  were  in  his  or  their  poasee- 

sion  or  power. 

♦  2  Ch.  D.,  644;   46  L.  J.  (Ch.),  449;    35  L.  T.,  76; 
24  W.  R.,  624. 
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The  summons  now  came  on  to  be  heard  before 
the  Judge  in  Court. 

J?.  C.  Clarksany  on  behalf  the  plaLntifls, 
referred  to  Order  XXXI.,  Bule  12,  and  sub- 
mitted that  under  that  Eule  the  plaintiffs  were 
entitled  to  an  order  directing  the  defendants  to 
make  the  disoovery  asked  for  b j  the  summons 
on  oath. 

jS.  E,  WebsteTy  for  the  defendants^  stated  that 
the  defendants  were  prepared  to  produce  the 
log-book  of  "  The  Emma,"  and  any  protests,  sur- 
veys, and  other  documents  material  to  the  case ; 
but  that  the  defendants,  being  foreigners  resi- 
dent abroad,  could  not,  even  if  the  Eule  applied 
to  defendants  resident  out  of  the  jurisdiction, 
be  expected  to  file  an  affidavit  in  answer  within 
the  time  stated  in  the  summons. 

Sir  Robert  Phillimoke,  J. — I  shall  make 
the  order  directing  the  defendants  to  make  dis- 
covery on  oath ;  but  I  wish  it  to  be  understood 
that,  in  all  oases  where  a  similar  order  is  made 
on  the  owners  of  foreign  ships,  I  shall  allow  a 
reasonable  time  for  them  to  obey  the  order.'* 


Court  of  Appeal. 

(Beliare  Jambs  and  Baooallat,  L. JJ,,  and  Lush,  J.) 

Jh  Be  The  National  Funds  Assurance 

Company* 

In  thifi  case  there  was  an  appeal  from  an  WKerepru 
Older  of  Bacon,  V.O.,  striking  oflf  the  name  of  ^'^^ 
a  contributory  from  the  registry  of  shareholders  the  Companiet 
of  the  oompany.     The  liquidators  of  the  com-  ^rikloffo! 

•  24  W.  K.,687. 
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nanu  of  aeon- 'pBJxy  applied  to  Baoon,  Y;C.y  under  Older 
jS"^'  **"  XXXI.,  Ride  12,  for  an  oi^er  directing  the 
pw€$r  to  order  respondent  to  make  an  affidavit  of  the  docn- 
^ofdotm^f^  ments  in  his  possession,  with  the  object  of  using 
although  thero  them  as  further  evidence  on  the  hearing  of  the 

M  no  actum  i 

pending         appeal- 

Utteoontho  Baoon,  V.C,  refused,  holding  he  had  no 
jurisdiction  to  make  the  order,  there  being  no 
action  then  pending  before  him. 

The  liquidators  appealed. 

^<^t/f  Q'0,f  and  BrycBj  for  the  appellants. 

Sir  H.  M.  Jackson^  Q*C.y  and  J,  O.  Woody  for 
the  respondent,  contended  that  the  Court  had  no 
jurisdiction  to  order  such  an  affidavit  to  be 
made  in  proceedings  imder  the  Companies  Act, 
1862.  Order  XXXI.,  Eule  12,  only  gave  the 
Court  jurisdiction  when  an  action  was  in  pro- 
gress. The  words  in  Rules  11  and  14  were, 
^^  action  or  other  proceeding.''  The  distinction 
was  intentional.  Under  the  old  practice,  an 
order  for  production  could  only  be  made  in  suits. 

The  Court  held  that  they  had  jurisdiction 
under  Rule  11,  independently  of  Rule  12,  but 
that  the  motion  had  better  stand  over  till  the 
hearing  of  the  appeal,  when  they  would  be  able 
to  see  whether  fresh  evidence  ought  to  be  ad- 
mitted. The  appellants  must  give  notice  what 
evidence  they  required,  and  the  respondent 
must  be  prepared  to  produce  the  documents,  if 
the  Court  should  so  direct.* 


•  4  Ch.  D.,  305 ;  24  W.  R.,  774 ;  W.  N.,  1876,  p.  192. 
And  see  Order  LYIII.,  Rules  8  and  9 ;  Charley's  "  Judical 
lure  Acts/'  pp.  762,  753,  8rd  edition. 
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Court  op  Appeal. 

(Before  Jbsssl,  M.B.,  Kbllt,  O.B.,  Jambs,  Mbllxsk  and 

Baoqallat,  L.JJ.,  Lush  and  Dbnman,  JJ., 

and  Pollock,  B.) 

Jfoy  24a,  1876. 
BT7STR0S   r.  WHITB. 

This  was  an  appeal  from  an  order  made  hy  ZeturtwrUtm 
the  Queen^B  Bench  Division,  refusing  to  the  l^'jj^^i^ 
defendant  inspection  of  documents.  ^^^  «ff^* 

The  plaintifiBs  were  consignees  of  a  cargo  of  opinionat to 
ootton-seed,  shipped  in  the  defendant's  ship,  ***  *^***^f/ 
**  Hebe,''  from  Alexandria  to  Hull ;  and  the  action  are  not 
action  was  for  damage  sustained  by  the  s^ed^J^*^^^ 
during  the  voyage,   owing,  as  the  plaintiffs  duotd.  Where^ 
aUeged,  to  the  defendant's  want  of  care  ra^TJ^^^ 
stowing  it,  and,  as  the  defendant  alleged^  to  ehambertfor 
the  seed  being  shipped  in  a  green  state.  ^  doetmenu 

The  defendant  obtained  an  order  for  dis-  tjienueket  mro 

Hand&d  to  tho 

covery  of  documents,  and  the  p]ainti£b  there-  jud^e,  who 
upon  set  out  a  list  of  documents  in  Schedule  (B)  Jjj^^^^ 
to  their  affidavit,  which  they  contended  were  trouble  of     • 

privileged.  th^^hthem. 

The  plaintiffs'   affidavit  in  support  of  the«»^£fcr«fo# 
privilege  merely  stated  that  some  of  the  sehe-  they  ought  or 
duled  docimxents  "  consist  of  correspondence  *^*^*'  *^^  *^  ^ 

^  produced,  no 

between  the  plaintiffs'  firm  in  Liverpool  and^^.a/;«U 
their  firm  abroad,  and  relate  to  the  condition  of -^J^jJ^ 
the  cargo  and  to  the  plaintiffs'  claim  against 
the  defendant,  and  to  the  proceedings  in  this 
action,  and  relate  only  to  the  plaintiffs'  case, 
and  not  to  the  defendants." 

The  documents  which  were  contained  in 
Schedule  (B)  included  a  report,  stating  the 
result  of  a  survey  of  the  cargo,  after  its  arrivaU 
by  Mr.  Biso,  the  plaintiffs'  mercantile  agent  at 
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Enlly  and  a  letter,  dated  tiie  11th  of  Jnne,  1874, 
endoemg  the  report,  and  oontaining  an  expres- 
fiion  of  opinion  by  Mr.  Biso  as  to  the  plaintifib' 
prospect  of  success  in  the  litigation,  which  was 
at  that  time  regarded  by  both  parties  as  in- 
CTitable,  although  the  writ  was  not  issned  till 
the  17th  of  July  following.  Schedule  (B)  also 
included  a  quantity  of  correspondence  between 
the  plaintiffs'  liTcrpool  fiim  and  their  firm  in 
Alexandria. 

A  summons  was  taken  out  to  show  cause  why 
an  order  should  not  be  made,  under  Bule  11  of 
Order  XXXL,  for  the  production  of  the  docu- 
ments specified  in  Schedule  (B)  of  the  plaintiffs' 
affidayit.  The  summons  was  heard  by  Archi- 
bald, J.,  at  chambers,  and  some  of  the  docu- 
ments were  handed  to  the  learned  Judge  for 
perusal.  His  Lordship  revised  to  sanction 
production. 

The  defendant  appealed  to  the  Court,  con- 
sisting of  CocKBURN,  C.  J.,  Lord  Colbridob, 
G.J.,  and  Quain,  J.,  sitting  as  the  Queen's 
Bench  Diyision.-— The  whole  of  the  documents 
were  handed  up  to  their  Lordships,  who  retained 
them  for  perusal  for  some  time,  and  ultimately 
returned  them  with  an  endorsement,  signed  by 
GocKBURN,  G.J.,  and  Lord  Coleridge,  C.J., 
that,  in  their  opinion,  'Hhe  correspondenoe 
between  the  plainti£b  and  Biso,  and  also  the 
correspondence  between  the  plaintiflEs  and  their 
firm  at  Alexandria ''  were  "  privileged ;  *'  *^not 
so  the  survey."  Quaik,  J.,  on  the  other  hand, 
was  of  opinion  that  the  defendant  was  entitled 
to  inspection  of  the  whole  of  the  documents. 
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The  defendant  then  appealed  to  the  Oourt  of 
Appeal. 

Buttf  Q.  C.  (with  him  Maclachlan  and  Oraham)  y 
for  the  defendants. — ^The  plaintiffs'  affidavit  is 
defective,  and  states  no  sufficient  ground  of  pri- 
vilege. On  the  decisions,  if  this  were  a  suit 
in  Equity,  production  would  be  ordered ;  for  the 
role  in  Chanceiy  is  that  a  party  to  a  suit  is 
entitled  to  have  discoveiy  of  any  document^ 
unless  his  opponent  can  show  privilege  within 
one  of  two  grounds.  First,  a  party  cannot  be 
required  to  produce  correspondence  between 
himself  and  his  solicitor  relating  to  the  conduct 
of  the  suit,  and  this  is  extended  to  the  solicitor's 
agent ;  and  secondly,  he  cannot  call  for  the  pro- 
duction of  deeds  setting  out  his  opponent's  title, 
and  which  do  not  relate  to  his  own  title.  The 
practiceinChancerymustnow  apply  toall  Courts^ 
By  Order  XXXI.,  Rule  11, ''  it  shall  be  lawful 
for  the  Court  or  a  Judge,  at  any  time  during 
the  pendency  therein  of  any  action  or  proceed- 
ing, to  order  theproduction  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  pos- 
session or  power,  relating  to  any  matter  in  ques- 
tion in  such  action  or  proceeding,  as  the  Court 
or  Judge  shall  think  right ;  and  the  Court  may 
deal  with  such  documents,  when  produced,  in 
such  manner  as  shall  appear  just."  [  Jessel,  M.B. 
— ^There  has  been  an  established  construction 
put  upon  this  section,  which  is  taken  verbatim 
from  the  Chanceiy  Amendment  Act,  1852  (15 
&  16  Yict.,  a  86,  s.  18),  namely,  that  under 
it  the  Judge  has  no  discretion,  and  that 
the  only  documents  privileged  are  professional 
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and  quasi-pFofessional  oommunioatioiis  ftnd 
dooumentary  title.]  If  this  had  been  a  case  in 
the  Court  of  Chancery  these  letters  would  have 
been  certainly  ordered  to  be  produced  as  a 
matter  of  right.  Section  25,  sub-section  (11) 
of  the  Supreme  Court  of  Judicature  Act,  1873, 
says  that  the  rules  of  Equity  are  to  prevail  wher« 
ever  there  is  a  conflict  between  the  rules  of  Com- 
mon Law  and  Equity.  [Dbkmak,  J«,  said  that» 
apart  from  the  decisions  of  the  Court  of  GhaiH 
eery,  he  should  have  thought  that  the  words 
of  the  11th  Rule  of  the  XXXIst  Order  and  of 
the  section  of  the  Act  of  Parliament,  of  which 
they  were  a  repetition,  gave  a  very  large  discie- 
tion  to  the  Judges.] 

Watkin  Williams,  Q.Cy  and<7.  C.  Mathev>^  for 
the  respondents,  the  plaintiffs,  admitted  that  the 
affidavits  already  filed  were  not  sufficient,  and 
asked  that  the  Court  would  allow  a  further  affi- 
davit to  be  filed.  There  was  this  difficulty 
in  all  these  cases,  that  if  the  opposite  party 
were  to  see  the  documents  for  the  purpose  of 
saying  whether  they  were  to  be  produced,  there 
would  be  an  end  of  the  whole  question  in  dis- 
pute. In  this  case  it  was  very  difficult  to  dis- 
close the  ground  of  privilege  claimed  for  a  par- 
ticular letter  without  disclosing  the  very  thing, 
in  order  to  conceal  which  the  privilege  was 
claimed.  [  Jessel,  M.K.,  asked  for  some  grounds 
to  be  stated  on  which,  supposing  them  to  be 
proved  by  affidavit,  the  Court  might  grant  the 
protection  asked  for.]  The  plaintifis  were  will- 
ing to  concede  that  the  survey  and  the  corres- 
pondence between  the  plaintifGs  and  their  firm 
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at  Alexandria  and  also  the  oorrespondenoe 
between  the  plainti£&  and  Biso  prior  to  the  10th 
of  June  should  be  produced.  But  privilege  was 
claimed  for  gratuitous  and  unsolicited  expres- 
sions of  opinion  by  Mr.  Kiso^  the  plaintiffs'  con- 
fidential agent  at  Hull — say,  for  example,  a 
mere  recommendation  to  the  plaintifib  not  to  go. 
to  law.  The  plaintiffs  said  it  was  improper  that 
opinions  so  expressed  should  be  produced  and 
used,  not  directly  as  eyidence,  but  for  the  mere 
purpose  of  prejudicing  the  plaintifib  in  the  eyes 
of  the  jury.  That  alone  would  be  a  sufficient 
reason  why  a  different  rule  from  that  which  had 
been  said  to  be  the  rule  in  the  Court  of  Chan- 
cery should  apply  when  cases  were  tried  before 
juries^  and  why  the  discretion  which  was  given 
to  the  Judge  by  the  words  of  Order  XXXI., 
Kule  II,  should  be  allowed  to  have  effect. 
[Jessrl,  M.K.,  asked,  what  authority  was  there 
for  saying  that  the  opinion  of  a  non-professional 
person  was  privileged  P]  It  was  laid  down  in  the 
Chartered  Bank  of  India  v.  Rich*^  that  opinions 
obtained  confidentially  were  privileged.  [Jessel, 
M.R,  referred  to  part  of  the  judgment  of  Mr. 
Justice  Blackburn  in  that  case,  where  the  dis- 
tinction was  pointed  out  between  the  Common 
Law  Procedure  Act,  1864  (17  &  18  Vict.,o.  125), 
s.  56,  and  the  rule  in  Equity.  That  distinction 
had  been  done  away  with  by  the  Supreme  Court 
of  Judicature  Acts  and  Bules.]  Quoat-profes- 
sional  communications  had  been  held  to  be  pri- 
vileged even  in  Equity,  audit  was  very  difficult 
»to  draw  the  line. 

M  B.  and  S.,  73. 
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The  Judges  retired.    On  their  retom  the 
judgment  of  the  Court  was  delivered  by 

jESSBLy  M.R. — ^This  is  an  appeal  firom  an 
order  of  the  Queen's  Benoh  Division  refdsing 
the  inspection  of  certain  documents,  and  it  raises 
a  question  of  very  considerable  importance  as 
to  whether,  under  the  Supreme  Court  of  Judi- 
cature Acts,  the  Judge  has  any  discretionary 
power  of  refusing  to  allow  the  inspection  of  docu- 
ments by  a  party  to  the  action,  except  on  the 
ground  of  privilege.  In  other  words,  whether, 
when  the  document  is  not  protected  by  reason 
of  the  privilege,  the  Judge  can  exerdBe  a  further 
discretion ;  and  we  think  he  cannot.  The  Bule 
which  governs  the  practice  under  the  Supreme 
Court  of  Judicature  Acts  is  the  11th  Rule  of 
Order  XXXI.,  which  I  will  not  read  now  aa  it 
has  been  read  during  the  course  of  the  arguments. 
But  it  is  to  be  observed  that  this  Bule  is  copied 
firom  the  18th  section  of  the  15  &  16  Yict.,  c. 
86,  by  which  the  practice  of  the  Court  of  Chan- 
cery (which  obtained  from  the  year  1852  until 
the  Supreme  Court  of  Judicature  Acts  came  in 
force,)  was  settled.  Now,  it  was  decided  soon 
after  the  passing  of  the  Act  of  1852,  and  re- 
mained for  upwuds  of  twenty  years  the  practice 
of  the  Court  of  Chancery,  that  thai  section  did 
not  alter  the  rules  of  the  Court  of  Chancery  as 
to  the  right  of  production  of  documents.  It  did 
not  confer  any  discretionaiy  power  on  the 
Judges.  But  the  right  remained  unaffected, 
and  was  exercisable  at  the  option  of  the  parties 
when  no  privilege  could  be  established.  The « 
fact  of  the  Bule  under  the  Supreme  Court  of 
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Judicature  Acts  being  copied  from  the  Act  of 
1852,  of  course  makes  it  incumbent  upon  us  to 
give  it  the  same  interpretation  as  that  which 
had  abreadj  been  fixed  upon  it  by  judicial  deci- 
sionsy  and  therefore,  even  were  our  opinions 
different  from  what  the j  are  as  to  the  construc- 
tion of  the  Rule  standing  alone,  we  should  not 
be  at  liberty  to  put  any  other  construction  upon 
it  than  that  which  had  been  so  long  adopted. 
Besides  this,  it  is  tobe  obserred  that,  under  the 
25th  section  of  the  Supreme  Court  of  Judicature 
Act,  1873,  if  there  is  any  difference  between 
the  rules  of  the  Courts  of  Law  and  Equity  the 
rules  of  the  Court  of  Equity  ought  to  prevail ; 
and  I  may  also  observe  that,  until  the  coming 
into  operation  of  the  Supreme  Court  of  Judica- 
ture Acts,  bills  of  discovery,  either  in  aid  of  the 
plaintiff's  case  in  an  action  at  law,  or  in  aid 
of  the  defendant's  case  in  an  action  at  law, 
remained  available ;  and,  though  not  so  often 
resorted  to  as  they  had  been  before  the  passing 
of  the  Common  Law  Procedure  Act,  1854,  were 
still  occasionally  used,  and  the  plaintiff  in  that 
action  at  law,  by  means  of  a  bill  of  discovery, 
could  have  obtained  all  the  discovery  of  the  do- 
cuments which  the  rules  of  a  Court  of  Equity 
oould  give  him.  It  therefore  lies  upon  the  de- 
fendant to  show  something  depriving  the  plain- 
tiff of  that  right  in  one  or  other  of  the  Supreme 
Court  of  Judicature  Acts.  I  need  not  say  that 
nothing  of  the  kind  is  shown. 

The  only  point  now  remaining  to  be  con- 
sidered is  whether  a  further  affidavit  could  be 
put  in  by  the  plaintiffs,  stating  some  different 
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grounds  of  privilege  which  would  exempt  any 
of  these  letters  from  production.  It  was  not 
suggested  that  they  could  be  all  protected,  but 
it  was  said  that  some  or  one  of  them  might  be 
protected  by  an  affidavit  somewhat  to  this  effect 
— ^that  the  letter  contained  mere  matter  of  opi- 
nion, volunteered  by  a  non-legal  agent,  who  had 
no  personal  knowledge  of  the  £eu$ts  beyond  that 
possessed  by  the  defendants  themselveB,  who 
were  the  parties  applying  for  the  inspection. 

But  I  am  at  a  loss  to  see  that  affords  any 
ground  whatever  for  protection.  There  is  nothing 
in  that  which  brings  the  matter  of  opinion  within 
the  rules  as  to  professional,  or  as  it  is  sometimes 
called  gtio^i-professional,  privilege,  and  by  gu on- 
prof  essional  privilege  I  \mderstand  this — ^that 
the  advice  or  communication  may  be  protected 
where  it  does  not  proceed  from  the  solicitor 
directly,  but  is  information,  sent  at  his  instance, 
by  an  agent  who  is  employed  by  him  or  even 
by  the  client  on  his  recommendation,  or  who  is, 
in  some  way  or  other,  actiug  in  the  case  of  the 
plaintiff  or  defendant  for  whom  a  solicitor  is 
acting.  The  letter  is  not  within  that  rule,  nor 
does  it  appear  to  fall  within  any  other  known 
rule  as  to  privilege  which  is  applicable ;  and  if 
its  production  is  a  matter  of  right,  as  we  think 
it  is,  it  is  not  for  us  now  to  say  that  the  rule 
applicable  to  it  should  be  extended  because  it 
might,  or  might  not,  be  injurious  to  the  party 
producing  it  if  it  were  made  use  of  before  a  jury. 

We  are  not  willing  to  part  with  this  case 
without  saying  a  word  or  two  as  to  the  practice 
which  has  hitherto  prevailed  at  chambers  in 
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oases  where  affidavits  have  been  produced  to  the 
Judge  whioh  appeared  to  be  defective,  and 
where,  at  the  desire  of  both  parties,  and  with 
a  view  of  avoiding  the  delay  and  expense  which 
might  be  occasioned  by  allowing  the  matter  to 
stand  over  untH  the  production  of  a  further 
affidavit,  the  Judge  has  taken  upon  himself  the 
trouble  and  responsibility  of  looking  into  the 
documents  and  deciding  whether  they  ought  to 
be  produced.  We  do  not  desire  to  alter  that 
practice,  but  we  wish  it  to  be  known  that  where 
it  is  adopted,  it  will  not  be  competent  for  either 
party  afterwards  to  appeal  from  the  Judge's  de- 
cision. The  general  result  of  our  judgment  is 
that  the  order  for  production  must  be  made. 

Decision  of  the  Queen's  Bench  Division 
reversed. 

Appeal  allowed  and  production  ordered.* 

Bulb  19. 
(If  the  party ^  from  whom  discovery  of  any  kind 
or  inspection  is  sought,  objects  to  the  same,  or 
any  part  thereof,  the  Court  or  a  Judge  rhay,  if 
satisfied  that  the  right  of  discovery  or  inspec- 
tion sought  depends  on  the  determination  of 
any  issue  or  question  in  dispute  in  the  action, 
or  that  for  any  other  reason  it  is  desirable  that 
any  issue  or  question  in  dispute  in  the  action 
should  be  determined  before  deciding  upon  the 
right  to  the  discovery  or  inspection,  order  that 
such  issue  or  question  be  determined  first,  and 
reserve  the  question  as  to  the  discovery  or 
inspection.)  

•  1  a  B.  D.,  423;  46  L.  J.  (Q.  B.),  642;  34  L.  T., 
835;  24  W.  R.,  721. 
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High  Court  of  Justice. 
Common  Pleas  Division. 

(Before  Bbbtt,  Archibald,  and  Lindlbt,  JJ.) 
February  19M,  1876. 

•    WOOD  V.  THE  ANGLO-ITALIAN  BANK  (lIMITED). 

'^.^'.i^  ,        This  was  an  action  to  recover  oomnuaaion 

plaintiff  seeks  ^,  j-l     j   *      j      j. 

for  discovery,  jxom  tJie  defencLants. 

^atu>w  %0  ^^^  applications  bad  been  made  to  Lihdlst, 
materiaiify  of  J.,  at  obambers^  one  for  leave  to  add  to 
^^h^depends  ^^^  declaration  a  count  setting  out  a  different 
determination  contract  from  tbose  abcady  stated  in  the 
ZhtrZ  Meks  declaration,  the  other  for  leave  to  administw 
to  add,  the      oertain  interroffatories  to  the  defendants  founded 

Court  will  ,  ^ 

sanction  the  upon  the  proposed  count. 
«^"i^«ffl^  Both  applications  were  refused  by  Lindlet,  J^ 
crder  that  the  the  learned  Judge  thinking  that  the  count  was 
it^Jlljhfsttv^VOsed.  merely  for  the  sake  of  making  the 
tried,  and  the  intciTOgatories  relevant,  and  that  the  interroga- 
discovery  be  torics  were  vexatious,  and  calculated  to  cause 
reserved  tiu     considerable  trouble  to  the  defendants,  whilst  it 

after  the  e  r   r  i        t  i 

determination  was  Improbable  that  they  would  ultimately 
cfsuch  iuue.   prove  of  any  assistance  to  the  plaintiffi 

The  plaintiff  appealed  to  the  Court 
Thesiger,  Q.C,,  and  Shireas   WiU,  on  behalf 
of  the  plaintiff,  supported  the  appeal. 

Benjamin,  Q.C.,  and  C.  Bowen,  for  the 
defendants,  supported  the  decision  of  Mr. 
Justice  Lindlet. 

Brett,  J. — ^In  this   case  two  applications 

were  made  to  my  brother  Lindlet  at  chambers, 

one  to  add  a  count  to  the  declaration,  and  the 

_  other  to  administer  interrogatories  to  the  de- 
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fendants.  My  brother  Lindley  disallowed  the 
oount  because  he  thought  that  the  attempt  to 
add  it  at  the  last  moment,  and  to  found  inter- 
rogatories upon  it,  was  most  suspicious,  the 
interrogatories  having  been  already  disallowed 
when  there  was  an  application  made  before  the 
count  had  been  thought  of,  on  the  ground  that 
they  were  not  relevant.  The  Court  agrees  with 
the  learned  Judge.  If  we  do  not,  however,  vary 
the  order  of  my  brother  Lindley,  we  shall  be 
inviting  the  plaintiff  to  discontinue  the  present 
action,  and  to  commence  afresh  with  a  declara- 
tion or  statement  containing  in  effect  the  added 
oount,  or  rather  the  count  proposed  to  be 
added.  We  can  cany  out  my  brother  Lindlby's 
intention,  and  yet  prevent  this.  The  materiality 
of  the  interrogatories  depends  upon  whether 
the  proposed  count  can  be  made  out ;  the  case, 
therefore,  is  provided  for  by  Order  XXXI., 
Bule  19.  [The  learned  Judge  cited  the  Bule.j 
We  now  propose  to  vary  the  order  made  at 
chambers  thus :  ^*  We  order  that  the  count  pro- 
posed be  allowed,  and  that  issues  be  framed  for 
the  purpose  of  trying  whether  there  was  any 
contract  for  the  payment  of  commission  between 
the  parties,  and  if  there  was  such  a  con- 
tract, what  that  contract  was,  and  that  no  other 
issue  be  tried  until  the  determination  of  the 
issues  ordered."  As  the  'order  has  been  thus 
varied,  the  costs  of  the  applications  at  chambers 
and  of  this  appeal  must  be  costs  in  the  cause. 
Archibald  and  Lindley,  JJ.,  concurred.* 

•  34  L.  T.,  256;  TtfMt,  February  2lBt,  1876. 
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Rule  20. 
{If  any  party  fails  to  comply  toith  any  order  to 
answer  interrogatories  or  for  discovery  or  in- 
spection of  documents,  he  shall  he  liable  to 
attachment.  He  shall  also,  if  a  plaintiff y  be 
liable  to  have  his  action  dismissed  for  icant  of 
prosecution,  and,  if  a  defendant,  to  have  his 
defence,  if  any,  struck  out,  and  to  be  placed  in 
the  same  position  as  (fhe  had  not  defended,  and 
the  party  interrogating  may  apply  to  the  Court 
or  a  Judge  for  an  order  to  that  effect,  and  an 
order  may  be  made  accordingly.) 


High  Court  of  Justice. — Chancert  Division. 

(Before  Sir  Charles  Hall,  V.C.) 
June  l8tplS76. 

HARTLEY   V.   OWEN. 

fFhere,  in  an  This  was  an  action  commenced  on  the  4th  of 
ZZ^and  January,  1876,  by  S.  B.  Hartley  and  Sarah 
ioife,  the  wife  j^jg  wife,  trading  under  the  firm  of  Barrow  &  Co., 
^^ffidavUof^*^  for  an  injunction  to  restrain  the  defendant 
documents,  Owen  from  holding  himself  out  as  a  partner  in 
trderHad  been  the  firm,  or  meddling  with  its  asgeta,  and  for  an 
obtained  bytu  ^^^^^^^  and  damages.     The  defendant  on  the 

aefenwint  jcr  '  ^  ■%•  ^ti*  jj» 

em  affidaoitof  gth  of  March,  1876,  dehvered  a  defence  setting 
t^Ji^t^  up  a  partnership  between  himself  and  the  plain- 
and  wife,  the  ^\ff^  ^^iA.  a  counter-claim  claiming  a  dissolution, 

Court  refuted  '      .  , 

to  ditmiss  the  aocounts,  and  a  receiver. 

action  for  Qj^  j.]^^  20th  of  March,  1876,  the  defendant 

^eemtion,  obtained  an  order  for  an  affidavit  and  produc- 
^^2^^'  tion  of  documents  by  the  plaintiflb  Hartley  and 

heing  impera-    log  wife. 
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The  husband  had  absconded,  but  the  wife 
made  an  affidavit  of  the  documents  in  her 
possession,  and  deposed  that  to  the  best  of  her 
behef  there  were  no  other  documents  relatmg  to 
the  suit. 

Romety  for  the  defendant,  now  moved,  imder 
Order  XXXI.,  Eule  20,  to  dismiss  the  action 
for  want  of  prosecution. 

W.  Barber,  for  the  wife,  contended  that 
there  had  been  a  substantial,  though  not  a 
technical,  compliance  with  the  order.  The  wife 
ought  to  be  allowed  to  go  on  with  the  action, 
joining  a  next  friend,  if  necessary.  Moreover,  the 
defendant  had,  by  his  defence,  set  up  a  counter- 
claim to  the  action,  and  this  debarred  him 
firom  having  the  action  dismissed. 

Romery  in  reply,  offered  to  give  up  the 
counterclaim  if  the  action  were  dismissed. 

Hall,  V.O. — I  shall  make  no  order  on  this 
motion.  Order  XXXI.,  Eule  20,  is  not 
imperative,  but  merely  says  that  a  party  not 
complying  with  such  an  order  as  was  made  here 
shall  be  liable  to  have  his  action  dismissed  for 
want  of  prosecution.  Here  the  husband  has 
absconded,  but  the  probability  is,  that,  as  stated 
by  the  wife,  every  document  relating  to  the 
action  can  be  produced.  Under  such  circum- 
stances I  do  not  think  that  I  am  bound  to  dis- 
miss the  action.  The  costs  will  be  costs  in  the 
cause.* 


•  34  L.  T.,  762 ;  W.  N.,  1876,  p.  193. 

See  alflo,  aa  to  thia  Bole,  Fike  v.  Frank  Ke$n    and  B^ne^ 

reportod  under  Order  XY.|  Bules  1  and  2,  $upr«ty  p.  242. 

16 
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ORDER  XXXm. 

(The  Court  or  a  Judge  maf/,  at  any  $tage  (^  the 

proceedings  in  a  cause  or  mattery  direct  any 

necessary  inquiries  or  accounts  to  be  made  or 

taken,  notwithstanding  thai  it  may  appear  that 

there  is  some  special  or  further  relief  sought 

for,  or  some  special  issue  to  be  tried,  as   to 

which  it  may  be  proper  that  the  case  or  matter 

should  proceed  in  the  ordinary  manner.) 

See  the  case  of  Bolts  v.  Maclaren,  reported 

under  Order  XTX.,  Rule  20,  supra,  p.  82 ;  and 

the  oases  of  Rumsey  f>.  Reade,  and  GhLBBRT  v. 

Smith,  reported  nnder  Order  XL.,  Rule  11, 

infra.  See  also  Walker  v.  Robinson,  reported 

under  Order  XXXV.,  Rule  4,  iffra,  p.  266. 

ORDER  XXXIV. 
Rule  1. 
{The  parties  may,  after  the  writ  of  summons 
has  been  issued,  concur  in  stating  the  ques- 
tiona  of  law  arising  in  the  action  in  the 
form  of  a  special  case  for  the  opinion  of  the 
Court.  Every  such  special  case  shall  he 
divided  into  paragraphs  numbered  consecutively 
and  shall  concisely  state  such  facts  and  docu- 
ments as  may  be  necessary  to  enable  the 
Court  to  decide  the  questions  raised  thereby. 
Upon  the  argument  of  such  case  the  Court  and 
parties  shall  be  at  liberty  to  refer  to  the  whole 
contents  of  such  documents,  and  the  Court  shall 
be  at  liberty  to  draw  from  the  facts  and  docu-^ 
ments  stated  in  any  such  special  case  any  if^er- 
ence,  whether  of  fact  or  law,  which  might  hace 
been  drawn  therefrom,  if  proved  at  the  trial.) 


REFOBXS  OF  CASBS.  343 


High  Couet  op  Justicb. — Chajtcbey 

DiTISIOlf. 

(Before  Sir  Gbobqb  Jessbl,  M.R.) 
Mareh  20th,  1876. 
LTSAGHT  V.   EDWAEDS. 

By  an  agreement  in  writing,  dated  the  23rd  ^^^^^ 
of  December,  1874,  S.  B.  Edwards  agreed  to  eommmeed  in 
seU  Bury  Farm  and  certain  other  heredita-  *^^^^^ 
ments  (partly  freehold  and  partly  copyhold)  for  »peei/ie  per- 

£69,760  to  the  plaintifb.  -^ZTZT/fr  "" 

A  deposit  of  £3,000  was  paid.  *^J^  of 

An  abstract  of  title  was  delivered,  and  the  into  'by  a 

title  was  accepted  by  the  plaitttifls  on  the  l^t^^^/j!^  ^^ 

of  May,  1876.  sale  teas  com- 

S.  B.  Edwards  died  on  the  12th  of  June,  ^i^^'/^. 
1875,  having  made  a  will,  dated  the  22nd  of  ^^^f^  ♦»• 
July,  1873,  whereby  he  appointed  his  wife,  ihe'speewi  ease  for 
defendant^  E.  C.  0.  Edwards,  sole  «secutrix,  JjJ^^*^*^''^/^ 
and  bequeathed  to  her  aU  his  personal  property ;  the  necessity 
and  he  charged  Bury  Farm,  in  exoneration  oiyj^J^^^""^^^ 
his  personalty,  with  payment  of  debts    and  heir-at-iaw  of 
legacies,  and  subject  to  the  trust  thereinafter  «;<?//«  the  " 
contained  for  sale  of  the  same  hereditaments,  v^**^or's 
he  directed  the  said  debts  and  legacies  to  be  iT*he%nvey- 
raised  under  the  statutory  power  for  that  pur-  f^^^^^^othepur-. 

•    *  •¥         chaseTy  upon 

pose.    He  devised  all  his  freehold  estates  to  the  proper 
Egerton  Hubbard  and  William  Muller,  their  'tTvl^l^s  '^ 
heirs  and  assigns,  and  all  his  copyhold  estates  ^'^^' 
to  such  uses  as  they  or  the  trustee  for  the  time 
being  of  his  will  should  appoint  for  carrying 
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into  effect  any  sale  under  the  trusts  thereinafter 
declared.  And  he  directed  Egerton  Hubbard 
and  William  Muller  to  sell  the  said  fireehold 
and  copyhold  hereditaments,  and  invest  the 
proceeds,  and  pay  the  income  to  his  wife  for 
life,  and  after  her  death  to  apply  the  same  upon 
certain  trusts  therein  mentioned.  And  he 
devised  to  Egerton  Hubbard,  his  heirs  and 
assigns,  all  the  real  estate  which  at  his  death 
might  be  vested  in  him  as  trustee  subject  to  the 
trusts  affecting  the  same. 

The  action  was  brought  against  the  execu- 
trix and  trustees  of  the  will  for  specific  per- 
formance of  the  agreement  of  the  23rd  of 
December,  1874.  By  consent  of  the  parties  a 
special  case  was  stated  under  Order  XXXIY., 
Bule  1,  to  determine  whether  the  ooncurrenoe 
of  the  heir-at-law  of  S.  B.  Edwards  was  neces- 
sary to  give  a  complete  title  to  and  oonveyance 
of  the  estate  comprised  in  the  oontraot  to  the 
plaintiffs. 

Cookaon^  Q.C.f  and  Cozens-Hardy^  for  the 
plaintiffs. 

Chitty,  Q,C,y  and  Kekewichj  for  the  de* 
fendants. 

Jessel,  M.B. — ^The  legal  estate  passed  under 
the  devise  of  trust  estates,  and  the  concurrenoe 
of  the  heir-at-law  is,  therefore,  unneoessaiy.* 

•  2  Ch.  D.,  499;  46  L.  J.  (Ch.),  664;  34  L.  T.,  787; 
24  W.  B.,  778.  It  is  uimeceBsary  to  report  tbis  case  tt 
leni^.  It  is  given  merely  as  an  illostration  of  an  tpjali- 
cation  under  the  Rule. 


J 
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Bdle  2. 


(If  it  appear  to  the  Court  or  a  JudgCy  either 
frcnn  the  statement  of  claim  or  defence  or  reply 
or  otherwise^  that  there  is  in  any  action  a  qtces- 
Hon  of  law  which  it  would  be  convenient  to 
have  decided  before  any  evidence  is  given  or  any 
question  or  issue  of /act  is  tried,  or  before  any 
reference  is  made  to  a  Referee  or  an  Arbitrator , 
the  Court  or  Judge  may  make  an  order 
accordingly,  and  may  direct  such  question  of 
law  to  be  raised  for  the  opinion  of  the  Court 
either  by  special  case,  or  in  such  other  manner 
as  the  Court  or  Judge  may  deem  expedient 
and  all  such  further  proceedings,  as  the  deci^ 
sion  of  such  question  of  law  may  render  unneces' 
sary,  may  thereupon  be  stayed.) 

High  Court  of  Justice. — Chancery 

Division. 

(Before  Sib  Gbobgb  Jbssel,  M.E.) 
February  Hth,  1876. 

THE   REPUBLIC     OF   BOLIVIA    V.    THE     NATIONAL 
BOLIVIAN    NAVIGATION    COMPANY    AND   OTHERS. 

This  action  was  Instituted  in  May,  1874,  to  Under  Order 
establish    the    right  to   securities  of  a  large  g^^  2  only 
amount  in  the  hands  of  trustees,  and  deposited  *"^*  qwstiom 
at  the  Bank  of  England,  which  the  plaintiff  raised  for  the 
Government  claimed  as  having  become,  in  the  ^^**»<"»  ^/^^ 

P  Court  as  must 

events  which  had  happened,  its  absolute  pro-  necessarily 

perty;  and  the  defendants,  the  Navigation  ^^;^«!' % 
Company  and  the  Madeira  Railway  Company,  Court  hat  no 
alleged  to  be   exclusively    applicable  to    the*'**'^     *^ 
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i$v0n  by  eon-  works  of  their  nndertakingB.  Answers  having 
an  order  under  heen  put  in,  and  the  Bill  amended,  an  order  was, 
thu  Rule  %na  j^y  oonsent,  made  at  chambers  by  Sir  6EORe<E 

hypothetical      ^  *    Vk  ^  i  t 

special  case      Jessel,  M.K.,  on  the  30th  of  November  1875, 

^i^slii^ facts,  ^^^  w»«  ^  ^^^  following  terms :— "  It  appear- 
which  are  not  ing  to  the  Judge  &om  the  pleading  in  this 
binding  on^  oausc  that  there  is  in  this  cause  a  question  of  law 
the  parties,  whioh  it  would  be  Convenient  to  have  decided 
before  any  evidence  is  given  or  any  question  or 
issue  of  fact  is  tried,  it  is,  by  consent,  ordered 
that  the  cause  be  placed  in  the  paper  for  the 
purpose  of  considering  the  question  whether 
the  plaintiffs  would  upon  the  pleadings  be  en- 
titled to  any  relief,  upon  the  assumpticm  that 
the  several  allegations  in  the  re-amended  Bill 
are  true,  except  so  far  as  they  are  inconsistent 
with  or  modified  by  the  documents  referred  to 
in  the  several  answers  of  the  defendants,  with 
liberty  for  all  parties,  for  the  purpose  of  the 
consideration  of  such  question,  to  refer  to  and 
read  without  farther  proof  the  several  docu- 
ments mentioned  in  the  pleadings  or  copies 
thereof,  to  the  intent  that  in  case  the  Court 
shall  be  of  opinion,  upon  such  consideration, 
that  it  has  before  it  all  the  materials  necessary 
for  finally  determining  the  questions  in  dispute, 
or  any  of  them,  without  waiting  for  the  deter^ 
mination  of  the  issues  of  fact  raised  between 
the  parties,  then  judgment  may  be  given  aeoord- 
ingly,  or  such  order,  either  for  staying  pro- 
ceedings or  otherwise,  may  be  made  as  to  the 
Court  shall  seem  just.  But  in  case  the  Court 
shall  be  of  opinion  that  it  has  not  before  it  all 
such  materials,  and  that  the  plaintifib'  right  to 
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relief  maj  depend  upon  the  truth  of  all  or  aaj 
of  the  allegations  so  assumed  as  aforesaid,  then 
that  the  pleadings  maybe  taken  to  be  dosed,  and 
that  the  parties  may  be  at  liberty  to  proceed  to 
trial  in  suoh  way  as  the  Court  may  direct  of  the 
issues  of  fact  raised  in  the  cause,  or  such  of 
them  as  to  the  Court  may  seem  material, 
and  such  directions  with  reference  to  the  mode 
of  trial  of  such  issues,  and  the  time  and  mode 
of  taking  any  evidence  in  this  cause,  if  any,  as 
to  the  Court  shall  seem  fit,  may  be  given. 
And  it  is  ordered  that  all  parties  shall  have  the 
same  right  of  appeal  from  the  decision  of  the 
Court  upon  such  question  as  aforesaid  as  if  that 
question  had  been  raised  by  special  case  imder 
Order  XXXTV.  of  the  Rules  of  Court  contained 
in  the  1st  Schedule  to  the  Supreme  Court  of 
Judicature  Act,  1875.** 

The  cause  now  coming  on  for  hearing  upon 
the  above  order,  his  Lordship  requested  the 
learned  Counsel  to  address  themselves  first  to 
the  question  whether  he  had  jurisdiction  to  make 
the  order  and  decide  the  case. 

Southgaie,  Q.  C,  and  Norths  for  the  defendant 
company. — The  order  having  been  made  by 
consent,  the  parties  are  bound  by  it.  But  we 
say  that  it  was  within  the  powers  given  by 
Order  XXXIV.,  Rule  2,  and  Order  XL.,  Rule  8. 
Under  the  latter,  the  Court  is  to  decide  a  ques- 
tion of  fact,  namely,  whether,  looking  at  the 
documents,  the  allegations  in  the  Bill  are  true. 
Under  the  former,  a  question  of  law  is  raised 
as  on  a  kind  of  demurrer  to  the  Bill  plus  the 
documents.  If  the  decision  goes  in  a  certain 
way,  there  will  be  an  end  of  the  case,  and  great 
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expense  in  obtaining  evidence  in  America,  and 
otherwise,  in  order  to  bring  the  cause  to  a  hear- 
ing in  the  ordinary  way  will  have  been  saved. 
There  has  already  been  much  delay  in  the 
action. 

Boxburghy    Q.C,    and    Cracknally     for    the 
plaintiffs. 

Fischer,  Q.C.y  and  MacNaghteUy  for  the  de- 
fendant trustees. 

Jessbl,  M.B. — I  regret  that  I  cannot  act 
upon  this  order,  for  I  cannot  but  see  that  delay 
in  the  trial  of  this  cause  may  lead  to  great 
hardship.  The  jurisdiction  which  I  am  asked 
to  assxmie  is,  in  my  opinion,  a  jurisdiction 
not  possessed  by  any  Judge  of  the  High  Court. 
If  it  is  said  that  I  have  the  jurisdiction  by  the 
consent  of  the  parties,  yet  the  parties  cannot, 
as  against  one  another,  take  advantage  of  an 
order  by  consent,  which  would  not  give  them 
what  the  order  itself  shows  they  intended  to 
have,  namely,  a  right  to  appeal.  I  made  this 
order  at  chambers  by  consent.  When  a  con- 
sent order  is  obtained  at  chambers,  it  is  not 
looked  into,  coid  the  fact  of  jurisdiction  is 
assumed.  Certainly,  the  question  raised  by 
the  present  order  was  never  considered  or 
brought  before  me.  It  is  not  pretended  that 
such  an  order  as  this  could  have  been  properly 
made  before  the  Supreme  Court  of  Judicature 
Acts.  I  have  no  hesitation  in  saying  that  the 
order  was  beyond  my  jurisdiction,  and  that  any 
decision  founded  upon  it  would  be  equally  so. 
If  that  is  so,  there  coiild  be  no  right  to  an 
appeal  from  such  decision ;  and  no  appeal  being 
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possible,  none  oould  be  given  by  the  insertion 
of  words  in  the  order. 

Upon  another  point  the  state  of  the  matter 
is  singular.  The  trial  which  the  order  contem- 
plates is  not  on  a  demurrer  (though  that  is 
what  it  would  be  in  principle),  but  the  Court 
has  to  consider  the  allegations  and  compare 
them  with  the  documents,  and  assume,  where 
the  two  are  inconsistent,  that  the  documents  are 
true ;  and  it  is  upon  the  hypothetical  special 
case  thus  stated — ^upon  the  set  of  suppositions 
or  assumed  facts  so  obtained — ^that  the  Court 
has  to  pronounce  a  decision.  It  has  first  to  con- 
struct its  facts,  and  then  to  state  a  case  for 
itself  upon  those  facts.  And  if  the  decision  is 
in  a  certain  way  the  facts  of  the  special  case 
are  to  be  tried  again.  If  there  were  any  juris- 
diction, this  would  be  a  highly  inconvenient 
mode  of  procedure,  by  which  the  Judge  has, 
with  difficulty,  arrived  at  his  facts,  these  are  to 
be  treated  as  facts  only  for  that  particular  pur- 
pose. It  is  said  that  there  are  two  of  the  Bules 
under  which  this  order  can  be  supported. 
Knowing  the  delay  which  has  taken  plax^e  in 
this  action,  I  have  looked  at  those  Hules,  with  a 
wish  to  find  in  them  something  enabling  me  to 
act  upon  the  order.  The  first  is  Order  XXXIV., 
Sule  2 ;  under  it  it  is  plain  that  the  question 
of  law  is  to  be  tried  before  any  evidence  is 
given.  But  here  is  an  attempt  to  obtain  a 
decision  upon  a  question  of  law  which  does  not 
arise  upon  the  Bill,  which  does  not  depend  upon 
the  facts  that  are  to  be  tried  by  evidence,  not 
upon  some  of  the  facts  only.    A  certain  por* 
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tion  of  the  &ots  are  to  be  before  me,  and  the 
right  is  reserved  to  let  in  other  faote  afterwards. 
In  such  a  case  it  may  very  well  turn  out  in  the 
event  that  no  question  of  law  at  all  has  to  be 
tried.  The  Bule  in  question  is  intended  for 
cases  when  the  Judge  sees  his  way  to  the  final 
determination  of  the  action.  There  are  many 
cases  when  it  could  be  applied;  for  example, 
the  question  of  the  suffidenoy  of  the  specifica- 
tion in  a  patent  case  may  be  tried  without  any 
evidence  at  all,  where  it  is  alleged  that  the 
specification  is  ambiguous  or  vague;  it  might  be 
very  convenient  to  try  that  at  once,  and  it  must 
in  any  event,  be  tried  in  the  action.  Here,  on 
the  contrary,  the  question  of  law,  which  I  should 
decide,  may  never  arise  in  the  action  at  all 
The  other  Rule  referred  to  is  Bule  8  of  Order 
XL.  That  provides  for  a  case '^whereissues  have 
been  ordered  to  be  tried,  or  issues  or  questions 
of  fact  to  be  determined  in  any  manner."  In 
the  present  case  the  Judge  has  not  so  much  as 
to  determine  (in  the  proper  sense)  a  question 
of  fsust.  This  Bule,  however,  is  equally  in- 
tended for  the  trial  of  matters  which  must  arise 
in  the  action.  Suppose,  in  a  patent  case,  there 
were  two  issues,  novelty  and  infringement,  and 
that  the  latter  alone  was  ready  to  be  tried.  It 
might  well  be  convenient  to  tiy  it  first,  and,  at  all 
events,  it  must  be  tried  in  the  action.  Another 
example  occurred  in  a  case  in  which  I  remember 
to  have  been  engaged.  The  issues,  were,  first, 
whether  the  plaintiff  was  heir ;  secondly,  if  he 
were  heir,  what  was  the  effect  of  certain  deeds. 
It  would  have  been  convenient  to  try  tiie  second 
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question  first,  but  that,  in  the  then  state  of  "the 
law,  could  not  be  done,  'because  the  documents 
were  not  all  in  the  Bill.  Now,  however,  under 
this  Bule,  it  might  be  tried  first. 

On  these  grounds  no  other  course  is  open  to 
me  than  to  discharge  the  order.  The  costs  will 
be  costs  in  the  cause. 

Order  discharged  accordingly.* 


Chancery  Division. 

(Before  Sir  Richa&d  Maldts,  V.G.) 
March  2ith,  1876. 

JENNEY  9.  BELL. 

This  was  a  motion  by  the  defendant  that  pro^  ThecUfomiaHe, 
ceedings  in  the  action  might  be  stayed  under  Tj^7J^/a 
Order  XXXTV.,  Rule  2.    The  plaintiffis  were  compotitum 
Isabella  Jenney,  executrix,  and  the  residuary  uneUrlhe^* 
legatees  imder  the  will  (dated  the  31st  of  Ooto-  f*J'^{^ 
ber,  1850)  of  B.  J.  Jenney,  who  at  the  time  mowd,  tmd^r 
of  his  death,  in  Trinidad,. on  the  15th  of  March,  xxxiv 
1853,  was   creditor  of  Andrew  Macintosh  to  ^uu  2,  and 
the  amount  of  £3,476. 8«.  2d.   By  an  Indenture  j^^  1 1^  J^ 
dated  the  27th  of  August,  1863,  registered  « «^«y «/ 
imder  the  Bankruptcy  Act,  1861,  and  made  an  action 
between  Andrew  Macintosh  of  the  first  part,  Jf^^^^^  *" 
the  defendant  of   the  second  part,  and  the  i>ivitionbya 
creditors   of  Andrew  Macintosh  of  the  third  h^ajli^ned  ^ 
part,  the  whole  of  the  property  real  and  per-  ^*??f^'*'*^ 
Bonal  of  Andrew  Macintosh  was  conveyed  and  mvertheUu,  ' 
assiimed  to  the  defendant  upon  trust  to  convert  *!^*^*^^  •*•  '*''' 

,  .  ,  ,  ,  .    -Dwxsum  an 

the  same  mto  money,  and  pay  thereout  to  his  aeeount  of 
creditors  a  composition  of  75.  6J.  in  the  pound  \^^^^/^ 

♦  24  W.  R.,  361  ;   11  X.  C,  39. 
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ihatths 
defendant 
might  be 
directed  to 
raise  the 
amount  out  of 
the  debtor* t 
property,  the 
ground  of  the 
motion  being 
that  the  com-' 
position  deed 
was  a  complete 
answer  in  law 
to  the 
plaintij^s 
claim  %n  the 
Chancery 
Division,  the 
defendant 
being  subject, 
in  relation  to 
the  estate  of 
the  debtor,  to 
the  Jurisdic- 
tion only  of 
the  Court  of 
bankruptcy. 
Malins,  V.C.y 
refused  the 
motion  on  the 
ground  that 
the  deed  was 
invalid  in 
Bankruptcy, 
and  that  the 
Chancery 
Division  had 
concurrent 
Jurisdiction. 


on  their  respective  debts.  The  plaintiff  Isabella 
Jenney  being  at  the  date  of  the  deed  entitled 
as  executrix  of  E>.  J.  Jenney  to  the  debt  of 
£3,476. 8«.  2d.  due  to  his  estate  from  Macintosh 
signed  the  deed  in  respect  of  such  debt.  By  a 
subsequent  arrangement  the  plaintiff  Isabella 
Jenney  agreed  to  accept  the  composition  of 
7».  6d.  in  the  pound  on  £476.  Ss.  2rf.,  part  of  the 
debt  of  £3,476.  8«.  2d.,  and  payment  had  been 
made  to  the  plaintiff  Isabella  Jenney  to  the  ex- 
tent of  £178. 135.,  being  the  composition  on  the 
£478. 85. 2d.  only  and,  for  twelve  years,  nothing 
further  was  done.  The  plaintiff  Isabella  Jenney 
had  discovered  recently  that  Andrew  Macin- 
tosh  was  entitled,  at  the  date  of  the  execution 
of  the  deed,  to  certain  hereditaments,  situate  at 
Trinidad.  The  claim  alleged  that  the  defendant 
refiised  to  convert  this  property  into  money, 
although  the  plaintiffs  had  offered  him  an  in- 
demnity, and  prayed  that  an  account  might  be 
taken  of  what  was  due  to  the  plaintiffs  in  respect 
of  their  claim,  and  that  the  defendant  might  be 
directed  to  raise  the  same  out  of  any  property 
of  the  said  Andrew  Macintosh  subject  to  the 
said  Indenture  still  unrealised. 

By  his  defence  the  defendant  stated  that  the 
Indenture  of  the  27th  of  August,  1863,  was 
duly  registered  on  the  2nd  of  September,  1863, 
in  the  Court  of  Bankruptcy  under  the  Bank- 
ruptcy Act,  1861,  that  all  the  conditions  re- 
quired by  the  Act  had  been  duly  complied  with, 
and  that  it  became  binding  upon  all  the  creditors; 
and  that  therefore  the  creditors  and  the  defen- 
dant, as  such  trustee,  were  subject  to  the  jurisdic- 
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tion  of  the  Court  of  Bankruptcy;  and  he  submitted 
that  the  Court  of  Chancery  ought  not  to  enter* 
tain  jurisdiction  of  the  matters  contained  in  the 
plaintiffs'  statement  of  claim,  and  that  the  plain- 
tiffs were  subject  to  the  jurisdiction  of  the  Court  of 
Bankruptcy  and  entitled  to  the  benefit  of  and 
liable  to  all  the  provisions  of  the  Bankruptcy  Act, 
1861y  in  the  same  manner  as  if  the  said  Andrew 
Macintosh  had  been  adjudicated  a  bankrupt,  and 
the  creditors  had  proved,  and  the  defendant  had 
been  appointed  creditors'  assignee.  He  also  stated 
that  the  whole  of  the  estate  and  effects  of  the 
said  Andrew  Macintosh  which  had  come  to  his 
hands  had  long  since  been  distributed  among 
the  creditors,  and  that  it  was  by  the  consent  of 
the  plaintiff  Isabella  Jenney  that  the  dividend 
had  been  paid  to  her  upon  part  only  of  her  debt 
as  she  consented  to  postpone  payment  of  the 
balance  until  all  the  other  creditors  had  been 
paid  their  composition.  He  submitted  also 
that  after  payment  of  their  composition  to  the 
other  creditors  there  were  no  funds  left  in  his 
hands,  and  that  he  had  therefore  no  funds 
to  apply  towards  any  legal  proceedings  neces- 
sary to  the  recovery  of  the  lands  in  Trinidad, 
and  that  the  indenmity  offered  by  the  plaintiff 
was  not  sufficient,  and  that  he  was  not  bound  to 
accept  the  same. 

The  defendant  now  moved  under  Order 
XXXTV.,  Rule  2,  that  proceedings  might  be 
stayed  on  the  ground  of  defence  appearing  on 
the  pleadings.  It  appeared,  though  it  was  not 
stated  in  the  pleadings,  that  the  deed  contained 
a  clause  which  rendered  it  impeachable^  as  being 
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oonteary  to  thd  iMX)vifiioiis  of  the  Bankiuptcy 
Act,  1861,  sect.  192. 

Qlasiej  Q.(7.,  and  Samiltan  Sumphreyiy  for 
the  xaotion. — This  i4>p]ioatLOii  is  made  under 
Order  XXXTT.,  Bule  2,  and  Order  XL.,  Enle 
11,  and  we  ask  that  further  pzooeedings  may  be 
stayed  on  the  ground  that  the  Indenture  of  the 
27  ih  of  August,  1863,  is  a  oomplete  answer  to 
the  plaintiffs'  daim.     The  claim  avoids  stating 
that  the  deed  waa  registered  under  the  Bank- 
raptoy  Act,  1861,  or  the  defendant  would  have 
demurred  to  the  daim.    The  deed  was  executed 
and  registered  under  the  Bankruptcy  Act,  1861, 
sect.  192,  and  sect.  197  provides  that  ^^  From  and 
after  the  registration  of  every  such  deed  or  in- 
strument in  manner  aforesaid,  the  debtor  and 
creditors  and  trustees^  parties  to  such  deed  or 
who  have  assented  thereto,  or  are  bound  thereby, 
shall  in  all  matters  relating  to  the  estate  and 
effects  of  such  debtor  be  subject  to  the  jurisdic- 
tion of  the  Court  of  Bankruptcy."    The  deed, 
therefore,  is  binding  upon  the  plaintiff   as 
creditors,  and  while  there  is  complete  jurisdic- 
tion in  Bankruptcy  this  Court  will  not  interfere : 
Martin  v.  Pawning*  Stone  v.  Thomas. f 

HigginSy  Q>C.,  and  Medd,  for  the  plaintiffs. — 
There  may  be  a  question  whether  this  motion 
comes  strictly  within  the  Rules  dted  in  support 
of  it,  but  it  LB  not  necessary  to  go  into  that, 
because  there  is  a  substantial  objection  to  the 
order  asked  for.  The  cases  dted  certainly  es- 
tablish that  although  the  jurisdiction  of  this 

•  L.R..  4  Ch.,  366.  t  L.B.,  6  Ch..  219. 
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Court  is  not  taken  away  by  the  Bankruptoy 
Act,  there  are  oertain  cases  in  which  it  will  not 
interfere ;  but  this  lb  not  such  a  ease.  The  deed 
was  executed  twelve  years  ago;  nothing  has 
been  done  since ;  and  the  plaintiffs  are  the  only 
persons  who  are  entitled  to  any  interest  under 
it,  as  aU  the  other  creditors  have  been  paid  their 
composition.  Martin  v.  Pawning  was  a  case 
where  the  bankruptcy  proceedings  were  in  fiill 
operation  at  the  time,  but  in  this  case  the 
defendant  has  become  merely  the  trustee  for  the 
plaintiffs  as  to  the  lands  in  Trinidad.  We  are 
not  asking  the  Court  to  interfere  with  the 
Court  of  Bankruptcy.  Another  reason  for 
coming  to  this  Court  is,  that  it  may  be  necessary 
to  appoint  a  receiver.  But  a  conclusive  reason 
for  coming  here  is,  that  the  deed  itself  contains 
provisions  which  are' invalid  according  to  sect. 
192,  of  the  Bankruptcy  Act,  1861,  and  sect. 
197  applying  only  to  deeds  which  are  executed 
according  to  the  provisions  of  sect.  192,  the 
Court  of  Bankruptcy  would  not  have  jurisdic- 
tion to  administer  the  trusts.  The  case  of  Dell 
V.  King*  shows  that  the  deed  lb  invalid  in  bank- 
ruptcy. But  though  invalid  in  bankruptcy,  it 
is  good  as  a  trust  deed,  and  therefore  subject  to 
the  jurisdiction  of  this  Court.  The  case  of 
Phillips  V.  Fiirberf  shows  that  mere  registra- 
tion is  no  proof  that  the  deed  is  not  impeach- 
able. This  Court  certainly  has  concurrent 
jurisdiction  with  the  Court    of   Bankruptoy. 


*  2  H.  and  C,  84.  f  L.B.,  6  Ch.,  746. 
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CouUhurat  v.  Smithy  *  White  v.  SimmonSy  t 
Ellis  V.  SilbeTyt  Re  Thomp8on,i  Oraham  v. 
Winter8on.% 

There  are  only  two  cases  besides  Martin  v. 
Potcning  which  can  be  cited  in  support  of  this 
motion,  viz,,  Bell  v.  Bird^  and  Richer  v. 
Owen**  and  these  are  clearly  distinguishable. 

Olasse^  Q.C'.,  in  reply. — In  Stone  y.  TAomasff 
one  of  the  trustees  had  purchased  part  of  the 
property,  and  even  that  was  not  held  sufficient 
to  induce  the  Court  of  Chancery  to  act  in  the 
matter,  the  Court  of  Bankruptcy  being  the 
proper  Court. 

Malins,  V.C. — The  defendant's  motion  is 
made  under  Order  XXXIV.,  Rule  2.  The 
special  point  of  law  raised  by  him  is  that  this 
is  not  a  case  for  the  Chancery  Division,  but  for 
the  Court  of  Bankruptcy.  If  it  were  a  case 
only  for  the  Court  of  Bankruptcy,  then  the 
defendant  is  right  in  coming  here  to  put  a  stop 
to  the  proceedings  in  Chancery  as  soon  as  pos- 
sible. If  the  jurisdiction  of  the  two  Courts  is 
concurrent,  and  the  case  will  be  more  con- 
veniently disposed  of  in  the  Chancery  DivJaion, 
it  should  be  disposed  of  here.  The  very  cases 
cited  by  Mr.  Glasse  show  that  the  jurisdic- 
tion of  the  two  Courts  is  concurrent,  and  that 
it  is  a  question  for  the  Court  whether  the 
matter  should  be  decided  in  the  Chancery  Divi- 
sion or  not.     Stone  v.  Thomaa.ff     **  I  feel  no 


♦  29  L.T.,  243,  714.  {  L.R.,  16  Eq.,  248. 

t  L.R.,  6  Ch.,  665.  ^  L  R.,  6  Eq.,  636. 

X  L.R.,  8  Ch.,  83.  ♦•  L.R.,  3  Ch.,  820. 

II  L.R.,  10  Ch.,  66.  ft  L.B.,  6  Ch.,  219. 
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doubt/'   said  Lord  Hatherley  in  that  case, 
"  that  there  is  jurisdiction  in  this  Court,  if  it 
thinks  fit  to  exercise  it.     A  conclusive  reason 
has  been  shown  why  this  Court  should  act." 
Dell  V.  King*  laid  it  down  that,  when  a  compo- 
sition deed  contains  provisions  which  are  not  in 
accordance  with  sect.  192  of  the  Bankruptcy 
Act,  1861,  it  is  invalid  in  Bankruptcy.    Unless 
the  deed  is  valid  within  sect.  192  of  the  Bank- 
ruptcy Act,  1861,  the  Court  of  Bankruptcy  has 
no  jurisdiction  to  deal  with  it  under  sect.  197, 
and  I   think  that  there    is   not  mudi   doubt 
that  this  particular  deed  is  void  as  a  com- 
position   deed.     That  is  a    sufficient    reason 
for  coming  to   this   Court.      Every  creditor, 
except     the     plaintifiP,    has     been    paid    the 
composition  on  his  debt.     The  existing  trust  is 
now  a  trust  for  one  person  only,  and  this  is  the 
proper  Court  for  the  execution  of  a  trust.     The 
deed  is  sufficiently  good  to    enable    persons 
claiming  under  it  to  come  here.  The  defendant 
will  not  be  compelled  to  take  a  single  step 
without  an  indemnity;  but  as  the  motion  can  be 
sustained  only  on  the  ground  that  the  jurisdic- 
tion of  this  Court  in  matters  of  bankruptcy  is 
ousted,  the  motion  must  be  refused,  with  costs,  f 


•  2  H.  and  C,  84. 

t  2  Gh.  D.,  647;  46  L.  J.  (Ch.),  369;  84  L.  T.,  486;  24 
W.E.,660. 
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Queen's  Bench  Division. 

(Before  Blackbu&n  and  Quaxn,  JJ.) 
June  Itt,  1876. 

THE    METROPOLITAN   BOARD    OP    WORKS  €?.    THE 
NEW   RIVER   COMPANY. 

A  Judge  at  A  writ  of  summons  in  this  action  was  issued, 
pJ^'L'  ^ke  BpeciaUy  indorsed  as  foUows :— "  The  plaintifls 
mn  order  claim  damages  from  the  defendants  for  refusing 
xxxiv.f  to  supply  them  with  water  by  meter,  in  accord- 
jtuie  2,  at  the  ^^qq  ynth  the  provisions  of  section  41  of  the 
*^int^y  after  l^ew  Exvcr  Company's  Act,  1862;  and  a 
the  defendant' t  ^^^^^^^f  9    rpj^^  defendants  appeared.    The 

appearance  i      -  <•  t 

and  before       plaintiffs  then  took  out  a  summons  at  chambers, 

t^  ^iain^ffof  oalliiig  ^^  ^^  defendants  to  show  cause  why 
any  Statement  the  question  should  not  be  stated  in  the  form. 
V  •»»•  Qf  ^  special  case  for  the  opinion  of  the  Queen's 
Bench.  At  the  hearing  of  the  summons  the 
plaintiffs  produced  an  affidavit  stating  that  the 
defendants  had  supplied  water  for  the  purpose 
of  watering  the  Victoria  Embankment  and 
Gardens  under  an  agreement  with  the  plaintiflb. 
In  February  of  the  present  year  the  plainti& 
wrote  declining  to  renew  the  agreement  for  the 
following  season,  and  desiring  to  be  supplied 
by  meter  in  accordance  with  the  Act  15  and  16 
Vict.  c.  160,  s.  41.  The  defendants,  in  reply, 
refiised  to  supply  by  meter.  It  was  then  stated 
that  there  was  no  dispute  between  the  parties 
as  to  the  facts ;  and  ihe  only  question  was  one 
of  law,  whether  or  no  the  defendants  were 
bound  to  supply  by  meter  water  for  other  than 
domestic  purposes,  and  that  in  the  plaintiffs' 
^  opinion  it  could  be  raised  most  conveniently  in 
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the  form  of  a  special  case.  Amphlett,  B.,  made 
an  order  for  the  statement  of  the  fao^  in  the 
form  of  a  special  case,  under  Order  XXXIV., 
Bule  2,  staying  proceedings  until  its  decision. 

On  appeal  to  the  Queen's  Bench  against  this 
order, 

A,  JE.  Sard]/,  for  the  defendants,  did  not 
dispute  the  statements  in  the  affidavit;  biit 
contended  that  the  order  could  not  be  made 
before  any  pleadings  had  been  delivered.  It 
would  be  manifestly  inconvenient  to  have  a 
contest  of  affidavits  at  chambers.  The  words 
in  the  Rule, "  or  otherwise,"  must  be  limited  to 
some  of  the  regular  steps  in  the  action. 

Biron  showed  cause.  The  Rule  has  no  such 
limitation.  It  gives  a  discretion  to  the  Judge. 
"  If  it  appear  to  a  Judge :"  that  is  the  only 
condition  precedent  to  the  exercise  of  his  dis- 
cretion. The  "  question  of  law  "  need  not  be 
raised  by  the  pleadings ;  and  if  there  is  juris- 
diction to  make  any  order  before  the  pleadings, 
this  is  precisely  the  case  in  which  an  order 
should  have  been  made. 

Blackburn,  J.  —This  is  a  peculiarly  clear 
and  simple  cade,  and  I  think  the  order  of  Mr. 
Baron  Amphlett  was  perfectly  right.  It 
appears  that  the  plaintiffs  appKed  to  the 
defendants  to  supply  them  with  water  by  meter 
for  the  purpose  of  watering  the  Victoria  Em- 
bankment and  Gardens.  The  defendants 
repliedr  "  We  are  only  bound  by  our  Act  to 
supply  water  by  meter  for'  domestic  purposes, 
and  net  otherwise."  This  is  the  short  and 
sistple!<pie6tion  between  the- parties;    It  turns' 


260   SUPREME  COURT   OF  JUDICATURE  ACT,  1876. 

upon  the  conBtruction  of  the  Act  of  Parliament, 
and  the  decision  of  that  question  will  probably 
render  all  further  litigation  unnecessary.    At 
all  events  it  is  most  convenient  that  the  question 
of  law  should  be  decided  before  any  evidence  is 
given.     It  was  a  very  proper  exercise  of  dis- 
cretion on  the  part  of  the  Judge  at  chambers 
to    stay  proceedings  under    Order  XXXI V^ 
Rule  2,  until  the  question  of  law  shall  have 
been  decided.     Mr.  Hardy's  argument  is  that 
"  or  otherwise  "  does  not  extend  to  an  affida- 
vit.    I  agree  that,  in  many  cases,  it  would  be 
extremely   inconvenient    to    enter    into   pre- 
liminary questions  on  affidavit,  but   I   think 
that  the  argument   ab   inconvenienti  does  not 
apply  in  a  peculiar  case  like  the  present,  when 
it  is  very  clear  upon  what  the  dispute  tarns. 
Mr.  Hardy,  however,  is  driven  to  argue  that 
there  is  no  power  at  all  imder  the  Bule  to  make 
this  order.     I  do  not  agree  with  him  in  that ; 
and  I  think  that   this   is   certainly  a  case  in 
which  such  an  order  ought  to  have  been  made. 
QuAiN,  J. — I  am  of  the  same  opinion.     I 
think  that  Eule  1   throws    light  on   Bule  2. 
Eule  1  says  that  the  parties  may,  after  writ  of 
summons,  concur  in  stating  questions  of  law 
for  the  opinion  of  the  Court,  in  a  special  case. 
This  is  an  extremely  valuable  rule,   enabling 
parties  to  raise  the  question  in  that  way,  instead 
of  by  demurrer  on  the  record.  Then  Bule  2  gives 
the  Judge  power  to  order  the  same  thing  to  be 
done  as  to  a  preliminary  question  of  law,  if  it 
appear  to  him  from  the  pleadings  or  otherwise 
that  this  would  be  convenient.    ^^  Otherwise" 
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gives  the  Judge  power  to  decide  on  affidavit, 
and  beyond  all  doubt,  if  there  is  jurisdiction,  it 
has  been  well  exercised  in  the  present  oasQ. 
Order  affin^ed,  with  costs.* 


BrULE    3. 

{Every  special  case  shall  he  printed  hy  the 
plaintiff y  and  signed  by  the  several  parties^  or 
their  solicitors,) 

HiQu  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Geobob  Jebsel,  M.R.) 
January  27^A,  1876. 

HARE   V.   HARE. 

This  was  an  application  to  set  down  a  special  Thejngnaturt 

■^^  -^  of  Counsel  to 

case.  a  special  eaao 

B.  B.  Rogers  submitted  to  the  Court  whether  *'  ^^  ^aer 

,         .  -  /^  ,  .      ,         necessary, 

the  Signature  of  Counsel  was  now  required  to 
a  special  case.  He  referred  to  the  13  and  14 
Vict.,  c.  35,  s.  107 ;  Order  I.,  Rules  1  and  3 ; 
Order  XXXIV.,  Rule  3 ;  and  the  Additional 
Rules  of  Court  of  the  12th  of  August,  1875,t 
Order  IV.  t 

Jessel,  M.R. — The  signature  of  Counsel  to 
a  special  case  is  no  longer  necessary.  § 


♦  1  Q.  B.  D.,  727 ;  46  L.  J.  (Q.  B.),  769.  Affirmed  by  the 
Court  of  Appeal,  2  Q.  B.  D.,  67  ;  46  L.  J.  (Q.  B.>,  183  ;  36 
L.  T.,  589  ;  26  W.R.,  176. 

t  *' Rules  ofthe  Supreme  Court  (Costs).'*  See  Charley's 
Judicature  Acts,  3rd  £dn.,  p.  886. 

X  "The  3rd  Rule  of  the  Order  XXXTV.,  in  the  First 
Schedule  to  the  Supreme  Court  of  Judicature  Act,  1875, 
flhaU  apply  to  a  special  case,  pursuant  to  the  Act  of  13 
and  14  Vict.,  c.  36." 

\  W.  N.,  1876,  p.  44. 
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ORDER  XXXV. 

Rules  1  and  2. 

{Proceedings  in  District  Registries,) 

See  Irlam  v.  Irlam,  reported  under  Rules 
3  and  4,  infray  pp.  /262  and  263 ;  and  Walker  r. 
RosiNsoir,  XQported  under  Rules  4  and  13,  ittfray 
pp.  266  and  267. 

Rule  3. 

{Where final  Judgment  is  entered  in  the  District 
Registry y  Costs  shall  he  taxed  in  such  Registry, 
unless  the  Court  or  a  Judge  shall  otherwise 
order.) 

High  Court  of  Justice. — Chancery  Diviaion. 

(Before  Sir  Chablbs  Hall,  V.G.) 
JfUy  I5th,  1876. 

IRLAM  V.   IRLAM. 

Jt  is  only  in  For  the  earlier  proceedings  in  this  aotion,  soe 
wherT^he^^'  S.  C,  reported  under  Rule  4  of  this  Ord^ 

the^wer  of  The  action  now  came  on  for  further  considera- 
enterinff  jinai  ^-^j^  upou  the  report  of  the  District  Refidstrar. 

judgment^  ^  *  i        i  •  i 

e.g.,  in  the  Miuutes  Were  prepared  which  contained  the 
ZlnfJ^r^*  following  clause  :— "  Let  the  District  Registrar 
by  the  de-       at  Liverpool  tax  the  coi^s  of  all  parties  to  this 

ftndunt^  that  ,        -- 

the  eoste  can      aotlOU. 

\hl''i>utHct         Robinson,  Q.C.,  and  Bardswell,  for  the  plain- 

Reyistrar.       tifib,  in  support  of  the  proposed  minute,  relied 

on   Order  XXXV.,  Rules  1,  2,  and  3,  and 

contended  that  the  costs  could  be  taxed  bj  the 

District  Registrar,  the  action  having  been  insti- 
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tated  in  the  District  Begistiy,  and  never  having 
been  removed. 

Sitnmonds,  tat  otiier  parties. 

Hall,  V.O.,  stated  that  Order  XXXV.,  Rule 
1,  had  been  repealed,*  and  refused  to  insert  the 
words  proposed  in  the  minutes.  It  was  only 
in  a  simple  OEise  where  the  District  Begistrair 
had  the  power  of  entering  final  judgment,  e.g»y 
in  the  case  of  default  being  made  by  the  de- 
fendant, that  the  costs  tx)uld  be  taxed  by  the 
District  Begistrar;  but  in  an  action  like  the 
present,  which  would  have  to  proceed  further, 
and  further  inquiries  would  have  to  be  directed, 
he  had  no  intention  of  directing  costs  to  be 
taxed  by  the  Registrar.f 

EULB   4. 

( Where  an  action  proceeds  in  a  District  Registry^ 
the  District  Begistrar  may  exercise  all  such 
authority  and  jurisdiction  in  respect  qf  the 
action  as  may  be  exercised  by  a  Judge  at 
Chambers^  except  such  as  by  these  Rules  a 
Master  of  the  Queen^s  Bench,  Common  Pleas, 
or  Exchequer  Divisions  is  precluded  from 
exercising,) 


High  Court  of  Justice. — Ohancery  Division. 

(Before  Sir  Chaillss  Hall,  V.C.) 
January  29M,  and  February  Ut  and  I2thy  1876. 

IBLAM   V,   IRLAM. 

An  action  having  been  instituted  for  the  a  District 
execution  of  the  trusts  of  a  will  by  writ  issued  ^^9^^rarhas 

•'  no  pwDtr  to 


*  B}'  the  12th  of  the  Rules  of  the  Supreme  Court,  June, 
1876,  now  forming  Bule  la  of  Order  XXXY. 
t  24  W.  R.,  949. 
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mahs  a  decree  out  of  the  District  Registry  of  Liverpool,  the 
tration  on  an   District  BegistroT  held  that  it  was  not   coni- 
adminiatration  petent  for  him  to  make  an  order  for  administra- 
direct  accounts  tion ;  but  considering  himself  to  be  invested  by 
tfJZr''^'  Order  XXXV.,  Eule  4,  with  all  the  powers  of  a 
Judge  at  chambers,  he  directed  an  administra- 
tion summons  to  be  taken  out,  and,  upon  this 
being  done,  he  made  a  decree  for  administra- 
tion in  the  action  thus  instituted.     Under  this 
decree  accounts  were  taken  and  inquiries  made, 
and,  the  cause  being  ready  for  hearing,  on  fur- 
ther consideration  the  District  Begistrar  or- 
dered that  it  should  be  heard  in  London,  and 
the  plaintiff  accordingly  applied  at  the  Record 
and  Writ  Office  to  have  it  set  down.     The 
Record  and  Writ  Clerks  refused  to  set  down 
the  cause,  on  the  ground  that  the  proceedings 
had  been  irregular. 

Jan.  29. — Bardswell  applied  to  the  Court 
for  a  direction  to  the  Record  and  Writ  Clerks 
to  set  down  the  cause  for  hearing  on  further 
consideration. 

Feb.  1. — Hall,  V.C,  said  that,  having  com- 
municated with  the  Senior  Registrar  of  the 
Court,  he  was  of  opinion  that  the  proceedings 
hitherto  taken  in  the  action  were  altogether 
erroneous.  The  District  Registrar  had  no 
power  to  make  any  such  decree,  even  by  con- 
sent ;  and  the  decree  he  professed  to  make,  and 
all  that  had  been  done  under  it,  were  irregular. 
The  action  would  be  set  down  for  trial  before 
his  Lordship  in  the  ordinary  way  as  a  short 
cause. 

Feb.  12. — The  action  now  came  on  for  trial. 
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JRobinson,  Q,C,y  and  Bardawell,  for  the  plain- 
tiff, referred  to  Order  XXXIII.  and  Order 
XXXV.,  Eule  4. 

W.  Pearson,  Q*C,y  and  Clare,  for  some  of 
the  defendants. 

SimmandSy  for  the  infant  heir  of  the  surviving 
trustee. 

Hall,  V.C. — I  have  considered  the  question 
a  good  deal,  and  I  am  of  opinion  that,  having 
regard  to  Order  XXXV.,  Rule  1,  the  District 
Registrar  cannot  enter  judgment,  or  make  an 
order  for  an  account,  except  by  reason  of  the 
default  of  the  defendant ;  and  that  accounts  and 
inquiries  cannot  be  prosecuted  in  a  District  Re- 
gistry, except  by  the  direction  of  the  Court  or  the 
Judge  of  the  Division,  under  the  66th  section 
of  the  Supreme  Court  of  Judicature  Act,  1873. 

RobingOTiy  Q.C,  then  asked  for  the  usual 
administration  decree,  with  liberty  to  adopt 
the  proceedings  had  in  the  District  Registry. 

Hall,  V.C,  refused  to  insert  any  such 
direction  in  the  decree ;  but  made  the  usual 
decree,  directing  accoimts  and  inquiries,  with 
some  additional  inquiries,  and  also  the  sale  of 
the  real  estate ;  and  directed  the  accounts  and 
inquiries,  under  the  circumstances,  to  be  taken 
in  the  District  Registry,  pursuant  to  the  66th 
section,  but  directed  that  the  sale  should  take 
place  in  London,  and  be  conducted  in  the  usual 
manner,  under  the  supervision  of  the  Judge  at 
chambers.* 

•  2  Ch.  D.,  608 ;  24  W.  R.,  292 ;  W.  N.,  1876,  p.  50. 
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Although  the 
Court  has 
power  to 
dihect  accounts 
and  inquiries 
to  be  taken  and 
made  in  a 
District 
Registry,  and 
has  also  power 
to  appoint  a 
receiver f  it  has 
no  power  to 
appoint  a 
receiver  in 
the  District 
Registry. 


Chavcbrt  Division. 

(Befbre  Sir  Jaxb6  Bacon,  V.O.) 

February  4M,  1876. 

WALKER  f .  ROBINSON. 

For  the  earlier  prooeedings  in  tliis  action,  see 
B.  C,  reported  tinder  Rule  13  of  this  Order, 
infray  p.  267. 

The  defendant  made  default  in  appearance, 
and  thereupon  the  plaintiff  set  doim  the  actioh 
on  motion  for  judgment. 

The  minutes,  as  prepared,  asked  for  the  usual 
accounts  and  inquiries  to  be  taken  in  the  Dis- 
trict Begistry ;  that  directions  might  be  given 
for  the  appointment  of  a  receiver ;  and  that  the 
receiver  might  pass  his  accounts  in  the  Brad- 
ford District  Registry. 

Methold,  for  the  plaintiff. — The  Court  has 
power,  nnder  section  66  of  the  Supreme  Court 
of  Judicature  Act,  1873,  to  direct  accounts  and 
inquiries  to  be  taken  and  made  in  any  District 
Begistry,  but  ii  seems  doubtful  whether  it  can 
appoint  a  receiver  there.  The  only  Bule  touch- 
ing the  point  is  the  4th  Bule  of  Order  XXXV., 
which  provides  that  "  where  an  action  proceeds 
in  a  District  Begistry,  the  District  Begistrar 
may  exercise  all  such  authority  and  jurisdiction 
in  respect  of  the  action  as' may  be  exercised  by 
a  Judge  at  chambers." 

Bacon,  V.C,  thought  that  he  had  no  power 
to  appoint  a  receiver  in  the  District  Begistry, 
If  a  receiver  were  appointed  in  London^  and 
the  accounts  and  inquiries  were  directed  to  be 
taken  in  the  District  Begistry,  it  would  occa- 
sion unnecessary  expense. 
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Ultimately,  that  part  of  the  mimitee  whioh 
asked  for  a  re-transfer  of  the  prooeedings  to  the 
District  Begisby  was  abandoned,  and  the  usual 
order  in  the  Chancery  Division  of  the  High 
Court,  directing  accounts  and  inquiries,  .and 
the  appointment  of  a  reodver,  was  made.* 


EULE  13. 

{In  any  case  not  provided  for  in  Rules  [11  and 
12  any  party  to  an  action  proceeding  in  a 
District  Registry  may  apply  to  the  Court  or 
a  Judgey  or  to  the  District  Registrar ^  for  an 
order  to  remove  the  action  from  the  District 
Registry  to  London ;  and  such  Court,  Judge 
or  Registrar  may  make  an  order  accordingly^ 
if  satisfied  that  there  is  sufficient  reason  for 
doing  sOy  upon  stich  terms  as  shall  seem  just) 

High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  James  Bacon,  V.C.) 
December  Uth,  1875. 

WALKER   V.  ROBINSON. 

His  action  was  commenced  by  a  writ  issued  ^„  action 
out  of  the  Bradford  District  Registry  on  the  ^^^^  ^^^ 

1st  of  November,  1875.  meneed  in  a 

On  the  19th  of  November,  1875,  a  statement  ^^^.^^      ^ 

Megistry^  and 

of  claim  was  deKvered,  marked  Chancery  Divi-  which  the 
sion,   Bacon,  V.C,  which  stated    that  JohnfJ'ljf-^^"^' 
Robinson,  by  his  will,  dated  the  22nd  of  April,  defendant's 
1859,  after  making  certain  specific  bequests,  ^^^^i„^*|* 
devised  and  bequeathed  all  the  residue  and  J<?«<»»»*  entitud 
remainder  of  his  real  and  personal  estate  imto  doion  on 
his  trustees  and  executors  thereinafter  named,  ^.^^/jl^/f^ . 

^  judgment y  woe 
*  33  L.  T.,  779  ;  34  L.  T.,  229  ;  24  W.  R.,  187,  427. 
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tram/erred  bf  upon  truflt,  in  the  first  plaoe,  to  receive  the 
to  London    '  rents  and  apply  the  same  towards  the  payment 
un^  Order    ^f  qjxj  mortgage  deht  that  might  be  due  on 
jRuie  u'a      his  real  estate^  and  after  payment  of  the  said 
femraiud%  mortgage  debt  the  rents  from  time  to  time  were 
the  Eeeord  and  to  be  equally  divided  between  his  three  children 
to  their  power  therein  named  during  their  joint  lives ;  after  the 
of  putting  the  death  of  the  survivor  of  them,  his  real  estate  was 
Viee^Chan-      to  be  sold,  and  the  proceeds  divided  amongst 
Mof'i  iMt.      jj2  his  grandchildren  who  should  then  be  living 
in  equal  shares ;  but  before  his  children  should 
receive  any  benefit  out  of  the  said  rents  the 
three  cottages  then  partly  built  were  to  be  com- 
pleted.   He  appointed  the  defendant,  Israel 
Robinson,  J.  Robinson,  N.  Bower,  and  H.  Haii^ 
ley  joint  trustees  and  executors  of  his  will     The 
statement  of  claim  went  on  to  state,  that  the 
testator  died  on  the  27th  of  Apnl,  1859,  and  his 
will  was  proved  by  J.  Robinson  and  N.  Bower ; 
that  they  paid  all  the  testator's  debts  except  the 
mortgage  debt ;  that  J.  Robinson  and  N.  Bower 
both  subsequently  died  ;  that  H.  Hartley  never 
accepted  the  trusts  of  the  willj  and-died  in  1873 ; 
that  the   plaintifi*,   Elizabeth  Walker,   was  a 
grandchild  of  the  testator;  and  the  plaintiff 
charged  that  the  defendant  had  accepted  the 
trusts  of  the  will,  and  had  since  the  death  of  the 
testator  been  in  receipt  of  the  rents  and  profits 
of  the  real  estate,  but  had  not  applied  them  as 
directed  by  the  will,  and  claimed  that  the  trusts 
of  the  will  of  the  testator  of  his  residuary  real 
estate  might  be  carried  into  execution  imder  the 
direction  of  the  Court,  and  that  for  that  purpose 
all  necessary  accounts  and  directions  might  be 
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taken  and  given,  that  an  account  might  be  te^en 
of  the  rents  and  profits  received  hj  the  defen- 
dant, and  that  he  might  be  decreed  to  repay 
them,  and  that  a  receiver  of  the  rents  and  pro- 
fits might  be  appointed. 

On  the  19th  of  November,  1875,  the  writ  was 
amended,  pursuant  to  order,  and  was  re-served 
on  the  20th  of  November. 

The  defendant  made  default  in  pleading, 
whereupon  the  plaintiff  became  entitled  to  set 
down  the  action  on  motion  for  judgment. 

Fpon  application  at  the  oflSce  of  Becords  and 
Writs,  the  Clerks  felt  a  difficulty  about  putting 
the  action  in  the  Vice- Chancellor's  paper,  as  it 
had  not  been  commenced  in  London. 

Methold,  for  the  plaintiff  moved  under  Order 
XXXV.,  Rule  13,  to  transfer  the  cause  from 
the  Bradford  District  Registry  to  the  Court  of 
Bacon,  V.C. 

Bacon,  V.C,  ordered  the  cause  to  be  trans- 
ferred  to  his  Court  accordingly,  and  directed 
that  the  order  should  be  served  on  the  defen- 
dant.* 


Chancery  Division. 

(Before  Sir  Chablss  Hall,  Y.C.) 
February  Ut,  1876. 

THE    BIBMINOHAM     WASTE    COMPANY,   LIMITED^ 

V.  LANE. 

This  was  an  action  against  two  defendants  for  Semble,  th«r$ 
the  specific  performance  of  a  contract  to  pur-  tUyfor  th$ 
chase  goods,  and  for  damages.    The  writ  was  ^^*  <<>««*» 

•  33  L.  T.,  779 ;  34  L.  T.,  229  ;  24  W.  R.,  137,  427. 
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pr  fA^rffwwa/igg^ied,  and  the  defendant  appeared,  in  the  Bir- 

of  an  action  .  t\*  i^  j.  t^      •  a . 

commenced  in  mingnam  Uifiuict  ivegistry. 
%f^!tr^to         -^  statement  of  claim  was  delivered  on  the 

London  for  Cth  of  January,  1876;  the  time  for  delivering 

judgment^  in  *  statement    of   defence,    after   havin/sr  been 

a  case  like  extended  by  order,  expired  on  the  27th  of  Ja- 

Robinson  nuary,  and  no  statement  of  defence  was  put  in. 

^vc'^^Tiui  ^^^  plaintiflf  desired  to  have  the  action  set  down 

Court  will  on  motion  for  judgment  imder  Order  XXIX., 

li^ments  to  ^^®  ^^'  ^"^^  ^^  consequeuce  of  the  order  made 
be  sent  up  to  by  Bacon,  V.C,  in  Walker  v.  Robinson*  appli- 
^h^altionwill  <»*ion  wasnow  made  by 

beset  down  by  Bardmcell,  on  behalf  of  the  plaintiff,  that  the 
and  Writ  aotiou  should  be  removed  from  the  District  Re- 
^^iLf^^'    ^^^y  *^  London  for  the  purpose  of  being  set 

owf  any  a/*!-!  " 

further  dowu  for  tnal. 

direction,  Hall,  V.O.-The  difficulty  felt  at  the  Recoid 

and  Writ  Office  which  gave  rise  to  the  applica- 
tion in  Walker  v.  Eobimon  *  is,  I  believe,  no 
longer  felt.  It  would  not  be  proper  for  me  to 
remove  the  action  from  the  District  Registry, 
where  it  may  very  well  be  that"  ftrrther  pro- 
ceedings must  be  taken ;  but  I  will  direct  the 
papers  to  be  sent  up  to  London  for  the  purpose 
of  the  hearing.  Upon  that  being  done,  the 
plaintiff  can  apply  at  the  Record  and  Writ 
Office  to  have  the  case  set  down,  and  it  will  no 
doubt  be  put  in  the  paper  without  any  further 
direction  from  me.  If,  however,  the  Record 
and  Writ  Clerks  should  consider  such  a  dizee- 
tion  still  necessary,  it  must  be  deemed  to  have 
been  now  given. t 

*  H«ported  mpra,  p.  267. 
t  24  W.  R.,  292  ;  W.  N.,  1876,  p.  SO". 


REPORTS   OF  CASES.  271 

OEDER  XXXVI. 

SiULE   1. 

{Hiere  shall  be  no  local  venue  for  the  trial  of  any 
action  ;  but  when  the  plaintiff  proposes  to  have 
the  action  tried  elsewhere  than  in  Middlesex^ 
he  shall,  in  his  Statement  of  Clainiy  name  the 
county  and  place    in  which  he  proposes  the 
action  shall  be  tried y   and  the  action  shall, 
unless  a  Judge  otherwise  orders,  be  tried  in 
the  county  or  place  so  named.     Where  no 
place  of  trial  is  named  in  the  Statement  of 
Claim,  the  place  of  trial  shall,  unless  a  Judge  * 
otherwise  orders,  be  the  County  of  Middlesex, 
Any  order  of  a  Judge^  as  to  such  places  of 
trial,    may    be  discharged    or  varied  by   a 
Divisional  Court  of  the  High  Court,) 


High  Court  of  Justice — Probate,  Divorce 
AND  Admiralty  Division. — Probate. 

(Before  Sir  Jambs  Hannen^  J.,  President^ 
May  29rd,  1876. 

RIDOE  V,  RIDOB. 

This  was  a  Probate  action,  brought  for  the  TFhfnthe 
jmrpose  of  revoking  probate  of  an  alleged  ynil^ueutfav^ii 
of  James  BidgOy  who  died  in  the  Cathedral  ^»'^*(/'?/'^*' 
Close,  Exeter,  on  the  2lBt  of  October,  1S63,  ^i^i^^i^  \ 
aged  84.     The  will   was   dated  April,    1863.  W^rf^r 
The  statemant  of  claim  was  filed  in  FehixiBxy,  proposinff  that 

1  fija  the  action  shall 

^^'^'  ^     ^  be  tried  else- 

Bayford,  for  the  plaintiff,  moved  that  the  wh^e  than  in 
oause  be  sent  down  to  Exeter  to  be  tried  at  ^^twUi  n^t 
the  f Qiihooming   Summer   Assizes,  before    a  «»•'*«»  ^**^^ 
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exceptional      JudtTO  and  JuTV,    on  the    ffroimd  that    the 

9rdsr  that  ths  Witnesses  on  both  sides  Jived  in  or  near  ilixeter, 

Zi^tHed^L    ^^^  ^^^  expenses  of  the  trial  would  be  much 

iohere  than  in  less  than  if  it  Were  tried  in  Middlesex.     No 

Mtdaieeex.       pig^e  of  trial  was  mentioned,  no  doubt,  in  the 

statement  of  claim,  pursuant  to  Order  XXXVI., 

Rule  1 ;  but  there  was  still  power  for  the  Court 

to  order  the  cause  to  be  tried  at  the  Assizes, 

as  by  the  latter  part  of  the  Rule  the  provision 

that  the  action  is  to  be  tried  in  Middlesex,  when 

no  place  of  trial  is  named  in  the  statement  of 

claim,  is  subject  to  the  qualification,  '^  unless  a 

Judge  otherwise  orders." 

IndertDtcky  Q.C.y  for  the  defendants,  opposed 
the  motion,  and  asked  that  the  cause  might  be 
tried  in  Middlesex.  He  denied  that  the 
witnesses  lived  in  or  near  Exeter. 

Sir  James  Hannen,  J. — Practitioners  should 
understand  that  they  have  now  the  power,  at 
the  commencement  of  a  Probate  action,  to  claim 
the  right  of  trying  it  elsewhere  than  at  West- 
minister. Some  weight  must  be  attached  to 
the  fact  that  the  plaintiff  has  not,  in  his  state- 
ment of  claim,  claimed  the  right  to  have  the 
action  tried  at  Exeter.  The  statement  of  claim 
was  filed  in  February,  and  it  is  not  till  May 
that  this  motion  is  made  that  I  should  use  the 
powers  conferred  upon  me  by  Rule  1  of  Order 
XXXVI.,  and  order  the  action  to  be  tried  at 
Exeter.  It  occurs  to  me,  therefore,  that  this  is 
an  afterthought  of  the  plaintiff.  A  Judge 
must  not  use  the  powers  conferred  upon  him 
without  good  cause  shown.  On  any  application 
the  Judge  must  determine  in  aocordanoe  with 
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the  balance  of  convenienoe.  Inasmuch  as  the 
defendants  oppose  this  application,  and  there 
is  no  exceptional  circumstance  which  renders  a 
change  of  venue  necessary,  I  must  refuse  to 
make  the  order  asked  for.  The  action  wili, 
therefore,  be  tried  in  Middlesex.* 


Chancery  Division. 

(Before  Sir  James  Bacon,  V.C.) 
July  ISth,  1876. 

Eedmayne  r.  Vatjghan. 

This  was  a  partnership  action  commenced  in  The  power 
the  Liverpool  District  Begistry.      The  writ^^JT' 
wasmarkedy "  Chancery  Division,  V.C.  Bacon,"  J^/^^*' 
By  his  statement  of  claim  the  plaintiff  stated  piaimiffe  of 
that  he  proposed  tixat  lie  action  should  be  tried^^J*'^^ 
in  the  West  Derby  Division  of  the  county  oletatementof 

T  _i  •       A-L  _j        i.  T  •  1  claim  appliee 

Xiancaster, — ^m  other  words,  at  JLaverpool.  to  aetiotu  in 

There  was  an  important  question  of  fact  '*f  Chancery 
between  the  parties,  relating  to  the  capital  to 
be  brought  in  by  the  defendant. 

The  cause  being  ripe  for  trial,  the]  plaintiff 
applied  to  the  Associate  at  Liverpool,  and  also 
to  the  District  Eegistrar  there,  to  enter  it  for 
trial  at  the  Assises ;  but  each  of  these  oflScers 
refused  to  do  so  without  direction.  ^XTnder 
these  circumstances  the  plaintiff,  who  had 
obtained  special  leave  for  the  pjirpose,  now 
moved  before  Bacon,  V.C,  the  Judge  to  whose 

•  35  L.  T.  (N.  S.),  428 ;  20  Sol.  Jour.,  686.    See  alao 
Hooper  v.  JBraund,  20  Sol.  Jour.,  373,  S.  P. 

18 
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Court  the  cauBe  was  attaohed,  for  an  order  that 
the  action  should  be  entered  for  trial  at  the 
approaching  Assizes. 

T.  J.  Edicardsy  for  the  plaintiff,  submitted 
that  Order  XXXVI.,  Eule  1,  applied  to  Chancery 
actions.  He  referred  to  Hooper  v.  Braund,* 
Ridge  v.  Ridgey\m  both  of  which  the  President 
of  the  Probate  Division  had  expressed  himself 
in  terms  clearly  showing  that  he  thought  the 
rule  in  question  applied  to  Probate  actions, 
which,  by  the  Supreme  Court  of  Judicature  Act, 
1873,  were  as  exclusively  assigned  to  the 
Probate  Division  as  partnership  actions  were 
to  the  Chancery  Division. 

The  defendant,  who  had  been  served  with 
notice  of  the  motion,  did  not  appear. 

Bacon,  V.C,  made  the  order  asked  for,  but 
declined  to  give  any  direction  as  to  the  mode 
in  which,  or  the  officers  by  whom,  the  action 
should  be  entered  for  trial,  t 


See,  further,  as  to  this  Bule^  the  oases  re- 
ported under  Rules  3,  26  and  29  of  this  Order, 
infra. 

EULB  2. 

{Acti&ns  shall  be  tried  and  heard  either  brfare 
a  Judge  or  Judges^  or  before  a  Judge  sitting 
with  Assessorsy  or  before  a  Judge  and  Jury^ 

*  20  Sol,  Jour.,  373. 

t  Eeported  auprOf  p.  271 . 

1  24  W.  R.,  983;  11  N.  C,  163.   Times,  Jaly  19ih,  1876. 
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or  before  an  Official  or  Special  BefereCy  with 

or  without  Assessors.) 

See  the  cases  of  Lascelles  v.  Btttt,  reported 
tmder  Rule  5  of  this  Order,  infra ;  Sugg  v. 
SiLBER,  reported  under  Bule  3  of  this  Order, 
infra^  p.  278;  and  Swinpell  r.  The  Bir- 
mingham SYNDICATE,  reported  under  Bule  26 
of  this  Order,  infra. 


Bule  3. 

{Subject  to  the  provisions  of  the  following  Rules, 
the  plaintiff  may^  with  his  reply ^  or  at  any 
time  after  the  close  of  the  pleadings^  give 
notice  of  trial  of  the  action^  and  thereby  specify 
one  of  the  nwdes  mentioned  in  Rule  2 ;  and 
the  drfendant  may,  upon  giving  notice  within 
four  days  from  the  time  of  the  sisrvice  of  the 
notice  of  trial,  or  within  such  extended  time 
as  a  Cottrt  or  Judge  may  allow,  to  the  effect 
that  he  desires  to  have  the  issues  of  fact  tried 
before  a  Judge  and  Jury,  be  entitled  to  have  the 
same  so  tried.) 


High  Coubt  op  Justice. — Chancbby  Division, 

(Before  Sir  Ohablbs  Hall,  V.C.) 

March  27th,  1876. 

CLARKE  V,  OOOKSON. 

This  case  was  put  in  the  paper  tobementiondd  Jtuie  s  ^ 
to  the  mode  of  trial.  ^i^v , 
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coupled  ioiih 
teetion  22  of 
the  Supreme 
Court  of 
Judicature 
Act,  1876, 
gives  the 
defendant  a 
ttatutory  right 
to  a  trial  before 
a  Judge  and 
Jury^  qualified 
onlg  by  the 
discretion 
given  to  the 
Court  of 
directing  a 
trial  without  a 
Jury  in  cases 
filling  under 
Rule  26  of  the 
same  Order, 
ji  Judge  of 
the  Chancery 
Division 
cannot  try  a 
case  with  a 
Jury^  but  he 
can  direct  the 
case  to  be 
set  down  for 
trial  by  a 
Judge  and 
Jury  at  the 
assizes,  or  at 
the  sittings 
in  London 
or  Middlesex, 


The  plaintiff^  before  the  Ist  of  NovBmber, 
1875,  had  issued  a  writ  for  administration, 
claiming  as  a  creditor  of  an  intestate;  his 
claim  being  that  he  was  a  bona  fide  holder  for 
value  of  a  bill  of  exchange  accepted  bj  the 
intestate.  The  defendant,  the  administrator, 
denied  the  making  of  the  bill  of  exchange,  and 
alleged  that,  if  made,  it  was  given  for  a 
gambling  debt ;  and  he  also  denied  that  the 
plaintiflF  was  a  bona  fide  holder  of  the  bill  for 
value.  Issue  was  joined  after  the  1st  of 
November,  1875.  The  plaintiflF  gave  notice  of 
trial  by  a  Jury  before  Vioe-Chancellor  Hall, 
but  finding  that  there  would  be  a  dii&culty  as 
to  having  a  Jury  trial  in  the  Ghanoeiy  Division, 
he  withdrew  the  notice  which  he  had  given 
and  gave  notice  to  the  defendant  of  trial  before 
the  Judge  only,  and  the  action  was  then  set 
down  and  came  into  the  paper  for  hearing. 
The  defendant,  however,  daimed  to  have  the 
action  tried  before  a  Judge  and  Jury. 

J)iekin8on,  0*0.,  and  J»  T.  Crowley  were 
for  the  plaintiff. 

Ingle  Joyoe^  for  the  defendant,  cited  (kmnol 
V.  Morgan.* 

Hali.,  y.C,  was  of  opinion  that  the  defen- 
dant had,  under  Order  XXXVI.,  Rule  3,  a 
jight  to  have  the  action  so  tried.  He  said  he 
considered  that  either  the  plaintiff  or  the  defen- 
dant was  entitled  to  have  a  Jury  trial  unless 
in  cases  within  Order  XXXVI.,  Rule  26. 
That  Rule  enabled  the  Judge,    "  if  it  shall 


•  Reported  Vol.  I.,  p.  164. 
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appear  desirable/'  to  "  direct  a  trial  without  a 
Jury,  of  any  question  or  issue  of  fact,  or  partly 
of  fact  and  partly  of  law,  arising  in  any  cause 
or  matter  which  previously  to  the  passing  of 
the  Act  could,  without  any  consent  of  parties, 
be  tried  without  a  Jury."  That  Rule  was 
framed  expressly  to  meet  cases  which  would 
under  the  old  system  have  been  tried  in  the 
Chancery  Division,  and  which  might  be  con- 
sidered as  pure  mixture  of  law  and  f£U)t,  or 
otherwise  not  capable  of  being  conveniently 
tried  before  a  Jury.  Where  the  case  was  of 
a  nature  fit  to  be  tried  by  a  Jury,  the  right  of 
the  plaintiff  or  defendant  should  ordinarily  not 
be  interfered  with.  As  regarded  trials  with  a 
Jury,  where  the  action  was  attached  to  the 
Chancery  Division  the  course  to  be  adopted  was 
to  get  it  set  down  in  the  list  of  trials  for 
Middlesex,  unless  some  other  place  of  trial  has 
been  mentioned  in  the  statement  of  claim 
under  Order  XXXVI.,  Bule  1,  which  enabled 
the  plaintiff  to  name  any  county.  There 
seemed  to  have  been  some  difficulty  in  reference 
to  having  the  cause  so  entered,  but  there  must 
be  some  misapprehension  as  to  that.  The 
proper  officer  of  the  Chancery  Division  would 
on  application  give  a  certificate  of  the  action 
being  ready  to  be  tried,  ai^d  a  request  that  it  be 
entered  in  the  list,  and  if  the  officer  who  had  to 
make  out  such  list  would  not  enter  it  accordingly, 
application  should  be  made  to  a  Judge  of  a 
Division  whose  officer  had  to  make  out  the  list 
to  order  him  to  do  so.  A  Judge  of  the  Chan- 
cery Division  could  in  any  case  direct  issues 
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to  be  tried  by  a  Judge  with  a  Jury  ;  Order 
XXXVI.,  Eule  27.  And  Eule  29  of  the  same 
Order  empowered  the  Judge  to  order  a  trial 
at  the  Assizes  or  at  the  sittings  to  be  held  in 
London  or  Middlesex.  Such  cases  would,  of 
course,  be  set  down  with  the  other  cases  to 
be  tried.  The  question  whether  a  Judge  of 
the  Chancery  Division  could  try  a  case  with  a 
Jury  had  been  much  considered  by  hiniBeLF, 
the  Master  of  the  Bolls,  and  Yice-Chancellor 
Malins,  and  all  considered  he  could  not^ 
having  regard  to  sections  29,  30,  37,  and  42  of 
the  Supreme  Court  of  Judicature  Act,  1873,  and 
to  Order  XXXVI.,  Rules  1,  8,  and  16,  Orders 
XXVI.  and  XXXIX.,  and  section  43  of  the  Act 
of  1873.  This  conclusion  had  been  come  to 
bearing  in  mind  the  provisions  of  Lord  Cairns' 
and  Lord  Justice  Bolt's  Acts. 

After  some  farther  discussion  the  parties 
arranged  to  settle  issues  to  be  tried  at  the 
sittings  in  Middlesex. 

An  order  was  made  accordingly.* 


Queen's  Bench  Diyisiok. 

(Before  Cockburn,  G.J.,  Quain,  J.,  and  Pollock,  B.) 

April  lOM,  1876. 

SUGG  V,  SILBER. 

The  defendant,      This  was  an  action  for  the  infringement  of 
MMfymna     l®tt®™  patent  in  the  construction  of  gas  burners 

•  2  Oh.  D.,  746 ;  45  L.  J.  (C5h.),  762;  34  L.  T.  (N.  S.)» 
646  {  24  W.  B.,  536. 
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and  fittings.     The  plaintiff  joined  issue,  and  "^!^ZIl^^ 
gave  notice  of  trial  before  a  Judge  and  Jury  xxxFi*) 
in  June,  1875,  prior  to  the  Supreme  Court  of  ^  f**.    •  ». 
Judicature  Acts  and  Bules  coming  into  opera-  to  have  ih$ 

x^  action  tried 

"°"'  by  a  Judge 

On  the  27th  of  January,  1876,  the  ^Idimi^S  and  Jury ^ 
applied  to  and  obtained  from  Archibald,  J.,  requW^^  a 
•itting  at  chambers,  an  order  under  section  56  'f*^(i/^ 
of  the  Supreme  Couii  of  Judicature  Act,  1873,  and eouidbe' 

and  Order  XXXVI.,  Eules  2  and  3,  that  the  ^i^^J^^rwrf 
notice  of  trial  should  be  varied,  and  that  the  be/ore  a  judge 
action  should  be  tried  before  a  Judge  sitting  with  ^  J^^T*! 
Assessors.     Counsel  were  heard  on  both  sides,  ^'^^ning  of 
On  the  31st  of  January,  1876,  the  defendant  ««<;  67©/ /a* 
gave  the  plaintiff  notice  that  he  required  to^^jj^^'^^ 
have  the  issues  of  fact  tried  before  a  Judge  Judicature 
and  Juiy,  uuder    Order  XXXVI.,  Eule  8,  f/j^^l]^^^'^ 
The  plaintiff,  notwithstanding  this  notice,  ap-  5  «»<^  6, 
plied  at  chambers  to  have  Assessors  nominated  xxxFl.  of 
in  pursuance    of   the   Judge's   order    of  the  ^^^  ^"^*'  ^/ 
27th  of  January.     At  the  hearing  of  the  sum-  Ccurt, 
mons  the  defendant  insisted  on  his  right  to  try  *^^^»'»^<*' 
the  issues  of  fact  before  a  Judge  and  Jury,  ard 
contended  that  the  Judge's  order  of  the  27th 
of  January  was  annulled  by  the  defendant's 
notice  of  the  31sfc  of  January.    Archibald,  J., 
referred  the  summons  to  the  Court. 

-B.  E.  Webster^  for  the  plaintiff,  in  moving 
that  the  action  be  tried  before  a  Judge  sitting 
with  Assessors,  said : — ^At  chambers,  the  learned 
Judge  was  clearly  of  opinion  that  this  was  not 
a  proper  case  for  trial  by  a  Judge  and  Jury, 

*  iSee,  as  to  thisi  the  cases  reported  under  that  Bule, 
infra. 
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I  oontend  that  he  had  power  under  the  new 
Acts  and  Bules  to  compel  the  defendant,  against 
his  willy  to  try  the  ease  hefore  a  Judge  sitting 
with  Assessors.  Section  56  of  the  Supreme 
Court  of  Judicature  Act,  1873,  enacts  that 
"  the  High  Court  and  the  Court  of  Appeal 
may,  in  any  cause  in  which  it  may  think  it 
expedient  so  to  do,  call  in  the  aid  of  one  or 
more  Assessors,  specially  qualified,  and  try  and 
hear  such  cause,  wholly  or  partially,  with  the 
assistance  of  such  Assessors."  Section  57  euaots 
that  ^'in  any  cause  hefore  the  High  Court 
requiring  any  scientific  investigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  Judge, 
couYeniently  he  made  before  a  Jury,  or  con- 
ducted by  the  Court  through  its  ordinary 
officers,  the  Court  or  a  Judge  may  at  any 
time,  without  the  consent  of  the  parties,  on 
such  terms  as  may  be  thought  proper,  order 
any  question  or  issue  of  fact  to  be  tried  before 
an  Official  or  a  Special  Eeferee."  Section  39 
gives  a  Judge  at  chambers  the  same  powers  as  a 
Judgesitting in  Court;  and  thedefendant,in  the 
present  case,  cannot  set  aside  the  order  of  the 
Judge  at  chambers  by  his  mere  notice  in  writing. 
The  Eules  of  Court  are  intended  to  carry  out 
the  Acts,  and  must  be  construed  with  reference 
to  them.  No  doubt  it  is  provided  by  Order 
XXXVI.,  Eule  3,  that  the  defendant  may, 
upon  giving  notice,  within  a  limited  time, 
**  to  the  effect  that  he  desires  to  have  the  issues 
of  fact  tried  before  a  Judge  and  Jury,  be  entitled 
to  have  the  same  so  tried ;  "  but  this  Rule  is 
expressly  stated  to  be  "  subject  to  the  provisions 
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of  the  following  Bulee ;  '^  and  as,  at  the  time 
when  Mr.  Justice  Archibald  made  the  order 
for  trial  by  a  Judge  with  AssessorSy  neither 
party  had  given  notice  that  he  '^  desired  to 
haye  the  issues  of  fact  tried  before  a  Judge  and 
Juiy,"  the  present  case  falls  under  Eule  6.  If 
the  Judge's  order  was  not  made  under  Bule  5, 
then  I  contend  that  it  was  made  under  Bule  6. 
[CocKBURNy  O.J. : — ^Bule  6  only  applies  where 
there  are  different  questions  of  fact  arising  in 
the  same  action.] 

T.Aatony  Q.  C,  and  Macroryy  for  the  defendant : 
— The  defendant  is  entitled^  as  of  right,  to  have 
the  issues  of  &ct  tried  by  a  Judge  and  Jury. 
The  whole  of  section  56  of  the  Supreme  Court 
of  Judicature  Act,  1856,  is  controlled  by  its 
opening  words,  "  subject  to  any  Rules  of  Court, 
and  to  such  right  as  may  now  exist  to  have 
particular  cases  submitted  to  the  verdict  of  a 
Jury."  If  the  plaintiff  relies  upon  the  words, 
'^particular  cases,"  as  qualifying  the  general 
common-law  right  to  trial  by  Jury,  I  rely  upon 
the  words,  "  subject  to  any  Bules  of  Court," 
and  contend  that  Bule  3  of  Order  XXXVI. 
gives  the  defendant  the  absolute  right  which 
he  claims  to  that  mode  of  trial.  It  is  true  that 
Bule  3  is  stated  to  be  '^  subject  to  the  provisions 
of  the  following  Bulcs/'  but  Bules  5  and  6  do 
not  apply.  Bule  5  does  not  apply,  because 
here  the  plaintiff  sought  to  vary  the  mode  of 
trial  specified  by  his  own  notice ;  and  Bule  5 
only  applies  where  one  party  seeks  to  vary  the 
mode  of  trial  specified  by  the  other  party.  Bule 
6  is  ^'  subject  to  the  provisions  of  the  preceding 
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Itules,"  and  it  only  applies  to  the  separation  of 
different  questions  of  fact  for  trial.  Section  57 
of  the  Supreme  Court  of  Judicature  Act,  1873, 
does  not  apply  to  Assessors.  [Cockburn,  C.J. : 
Section  57  applies  only  to  references.]  Order 
XXXYI.,  B>ule26,  shows  conclusively  that  the 
legislature  intended  to  give  a  Judge  power  to 
"direct  a  trial  without  a  Jury,  only  in  any 
cause  or  matter  which,  previously  to  the  passing 
of  the  Act"  of  1873,  "  could,  without  consent  of 
the  parties,  be  tried  without  a  Jury."  The 
present  is  not  such  a  "cause  or  matter.*' 
Although  the  defendant  insists  on  his  right  to 
a  trial  by  Judge  and  Jury,  it  may  be  conceded 
that  this  action  would  be  best  tried  by  a  Judge 
with  Assessors. 

jB.  E,  Webster,  in  reply : — Eule  5  of  Order 
XXXVI.  is  not  confined  to  cases  in  which 
neither  party  has  given  notice  of  trial  by  a 
Judge  and  Jury ;  it  also  appUes  to  "  any  case 
within  the  57th  section  of  the  Act "  of  1873. 

CocKBURN,  C.J. — I  cannot  take  upon  myself 
to  say  what  was  the  intention  of  the  framers 
of  these  Rules  under  this  Act — whether  it  was 
intended  that  the  Court  or  a  Judge  should  have 
the  power,  by  ordering  a  trial  by  a  Judge  with 
Assessors,  or  otherwise,  of  taking  away  the 
right  of  trial  by  Jury.  I,  for  one,  should  be 
very  glad  indeed  to  have  the  matter  tried  and 
disposed  of,  where  the  inquiry  involves  matters 
of  science,  in  some  other  way  than  by  submitting 
the  question  to  a  Jury ;  and  I  think  that  the 
mode  of  trial  should  be  by  Assessors.  But 
whether  that  is  done  by  the  Acts  and  Bules  is 
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another  thing ;  and,  as  far  as  I  oan  see,  it  is 
not  done— clearly  not  by  section  56  of  the  Act 
of  1873.  That  section  appears  to  me  not  to  give 
any  power  to  be  exercised  directly  by  a  Judge 
at  chambers;  and  it  seems  to  me  that  the 
section  gives  power  to  the  Court,  to  determine 
whether,  in  certain  cases,  trial  at  Nisi  Prius 
should  not  be  superseded  altogether  by  trial  by 
Heferees.  The  latter  part  of  the  section 
enables  the  Court — ^not  a  Judge  at  chambers — 
to  call  in  the  aid  of  Assessors.  These  powers, 
however,  are  subject  to  any  Bules  of  Court,  and 
to  such  right  as  may  now  exist  to  have  particular 
cases  submitted  to  a  Jury."  Now  Eule  2  of 
Order  XXXVI.  says  that  actions  should  be 
tried  in  several  ways  —either  before  a  Judge  or 
Judges,  or  before  a  Judge  sitting  with  Assessors, 
or  before  a  Judge  and  Jury,  or  before  an  OflBcial 
or  Special  Bef  eree  with  or  without  Assessors. 
Then,  when  we  come  to  Eule  3,  the  plaintiff 
has  the  right  of  choice ;  and,  in  giving  notice 
of  trial,  may  specify  any  one  of  the  modes 
mentioned  in  Bule  2.  The  defendant,  on  the 
other  hand,  has  the  right  "  upon  giving  notice 
within  four  days  from  the  time  of  the  service 
of  the  notice  of  trial,  or  within  such  extended 
time  as  a  Court  or  Judge  may  allow,  to  the 
effect  that  he  desires  to  have  the  issues  of  fact 
tried  before  a  Judge  and  Jury,  to  have  the  same 
so  tried."  So  that,  whatever  form  of  trial  the 
plaintiff  in  his  notice  may  have  asserted  his  desire 
to  have  his  case  tried  by,  the  defendant  may 
supersede  it  by  a  notice  that  he  wishes  to  have 
it  tried  by  a  Jury.     Then  we  come  to  Rule  5, 
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which,  where  no  notice  of  trial  by  Jury  has  been 
given,  affords  an  opportunity  of  applying  to  the 
Court  or  a  Judge  to  have  the  mode  of  trial 
altered  to  some  other  than  that  specified  in  the 
notice.  But  the  change  from  the  one  mode  of 
trial  to  another,  thus  provided  by  Bule  5,  must 
be  one  within  the  power  of  the  Court  or  a  Judge 
to  direct  against  the  will  of  the  other  party  ; 
and  I  £a.il  to  find  any  power  for  the  Court  or 
Judge  to  direct,  in  invitum,  that  trial  by  a 
Judge  with  Assessors  shall  prevail,  notwith- 
standing that  the  defendant,  imder  Bule  3,  has 
superseded  the  notice  and  the  mode  of  trial, 
which  the  plaintiff  is  entitled  to  give,  by  giving 
his  notice  of  trial  by  Jury.  There  is  nothing 
to  take  away  from  him  his  right  under  the 
Bule  to  insist  upon  that  form  of  trial. 

QuAiN,  J. — I  am  of  the  same  opinion.  This  is 
substantially,  though  not  inform,  an  appeal  from 
Mr.  Justice  Archibald's  order.  Rule  5  does 
not  apply.  The  application  was  for  the  plain- 
tiff to  change  his  own  notice  of  trial.  It  was 
not  an  application  for  a  different  mode  of  trial 
from  "  that  specified  in  the  notice  of  trial,"  viz., 
in  the  notice  which  has  been  given  by  the  other 
side.  I  allow  that  the  Rules  give  the  plaintiff 
power  to  give  notice  of  trial  before  a  Judge  and 
Assessors.  But  that  notice  is  subject  un- 
doubtedly to  be  superseded  by  the  defendant 
giving  notice  of  his  desire  to  have  atrial  before 
a  Judge  and  Jury.  If  we  were  now  to  order 
that  the  ccuse  should  be  tried  by  a  Judge  and 
Assessors,  we  should  oust  the  defendant  of  his 
right  to  give  his  four  days'  notice  of  trial  by 
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Jury.  I  do  not  see  any  power  in  these  Bnles 
to  a  Judge  to  direct  trial  by  Assessors  pe- 
remptorily, so  as  to  deprive  the  defendant  of  his 
right  to  have  the  issues  of  fact  tried  by  a 
Jury. 

Pollock,  B. — I  am  of  the  same  opinion. 
The  result  of  these  Bules  appears  to  be  this : 
Whatever  may  be  the  desire  of  the  plaintiff  to 
try  by  a  Judge  and  Assessors,  and  whatever 
the  opinion  of  the  learned  Judge  as  to  the 
reasonableness  of  that  desire,  the  option  is 
given  to  the  defendant  to  try  by  Judge  and 
Jury,  if  he  so  wishes.  That  is  tolerably  clear 
if  we  refer  to  the  original  Bules  (now  repealed) 
in  the  Act  of  1873.  Rule  30  is  exactly  the 
same  as  Rule  2  of  Order  XXXVI.  in  the 
Schedule  to  the  Act  of  1875  ;  but  Rule  3  of 
Order  XXXVI.  omits  the  clause  in  Rule  31 
of  the  Act  of  1873,  which  gives  the  Court  or 
Judge  power  to  determine  the  mode  of  trial. 
For  myself,  I  think  it  unfortunate  for  this 
reason :  all  legislation  to  take  effect  upon  the 
consent  of  the  parties  has  been  a  failure. 

Motion  refused.  The  defendant's  notice  of 
trial  to  stand.* 


•  1  Q.  B.  D.,  362 ;  45  L.  J.  (Q,  B.),  460 ;  34  L.  T. 
(N.  S.),  682;  24  W.  R.,  640. 
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Queen's  Bench  Division. 

(Before  Blackbubn  J.,  and  a  Special  Jury.) 
May  I5thy  16th,  17th,  ISth,  19<A,  and  20th,  1876. 

SUGG   V  SILBER. 

Wat  kin   Williams  j    Q.C.f   Cave^    Q.C.,  and 
Webster  J  for  the  plaintifP. 

T.  Astoi^y  Q.  (7.,  and  W.  O.  Harrison^  for  the 
defendant. 

The  trial  of  the  action  lasted  six  days.  The 
details  of  the  invention  required  several  printed 
pages  of  "  Specification,"  all  of  which  had  to 
be  closely  followed,  perfectly  understood,  and 
accurately  applied ;  and  then  the  defence  set  up 
a  prior  user  of  the  process  in  a  number  of 
previous  inventions,  the  descriptions  of  whidi 
had  to  be  carefully  compared  with  the  present, 
and  all  this  by  the  weight  of  the  testimony  of 
many  witnesses — most  of  them  skilled  witnesses, 
using  phraseology  more  or  less  tedmioal  or 
scientific,  before  a  mixed  Jury  of  men  of  busi- 
ness, not  one  of  whom  probably  was  an  engineer 
or  had  any  special  knowledge  of  the  subject- 
matter  of  the  patent ;  and,  although  they  gave 
the  closest  and  best  attention  to  the  evidence, 
their  powers  were  evidently  very  severely  tasked 
by  it ;  and  the  learned  Judge  himself  had  not 
had  any  special  experience  in  such  cases. 

His  Lordship  left  to  the  Jury  the  question 
of  the  novelty  of  the  plaintiff's  alleged  inven- 
tion, and  of  its  infringement  by  the  defendant. 
The  Jury    found    for  the  plaintiff,  and  the 
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learned  Judge  reserved  leave  to  move  the  Oourt 
to  set  aside  the  verdict  and  enter  judgment  for 
the  defendant  on  one  or  two  points  arising  on 
the  construction  of  the  Specification.* 


Queen's  Bench  Division. 

(Before  Blackbubx,  Mbllob,  and  Fibld,  J  J.) 
May  2^tk,  1876. 

SUGG   V.    SILBER. 

T.  Astony  Q.C.,  moved  in  this  case  for  a  rule 
nisi  for  a  new  trial,  on  the  ground  of  misdirec- 
tion.    Also  on  the  points  reserved. 

The  Oourt,  after  arguments  which  lasted  the 
greater  part  of  the  day,  granted  a  rule  nisi 
for  misdirection,  in  not  adequately  explaining 
to  the  Jury  the  question  of  novelty ;  also  on 
the  points  reserved ;  but  refused  a  rule  nisi 
for  misdirection  on  the  question  whether  there 
was  evidence  of  any  infringement  by  the 
defendant  of  the  plaintiff's  alleged  invention.t 


Court  op  Appeal. 

(Before  Mbllibh,  L.J.,  Cocilbubn,  C.J.,  Jsssbl,  M.B.,  and 

Pollock,  B.) 

SUGG  V.   SILBER. 

T.  Aston,  Q.C.,  on  the  part  of  the  defendant, 
now  appealed  irom  the  decision  of  the  Queen's 
BenchDivisionrefusing  a  rule  nision  the  ground 

•  Times,  Thursday,  May  18th;  Tuesday,  May  30th;  and 
Thursday,  June  Ist,  1876. 

t  Times,  Tuesday,  May  30th;  Thursday,  June  let; 
and  Wednesday,  June  14th,  1876. 
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of  miBdirection  on  the  question  whether  there 
■was  evidence  of  any  infringement  by  the  defen- 
dant of  the  plaintifiTs  alleged  invention. 

The  Court  said  they  thought  that  he  had 
made  out  a  case  for  a  rule  nisi  on  that  point. 
As,  however,  there  was  already  a  rule  nisi 
granted  by  the  Queen's  Bench  Division,  not 
only  upon  points  reserved,  but  also  on  one  or 
more  groimds  of  misdirection,  and  as,  if  they 
decided  in  favour  of  the  defendant,  it  might  be 
necessary  to  come  to  this  Oourt  again,  it  would 
be  better  that  the  case  should  be  argued  and 
decided  in  the  Queen's  Bench  Division  on  the 
other  points,  and  then,  if  they  decided  against 
the  defendant,  he  could  come  here  again,  and  the 
plaintiff  would  show  cause  before  this  Court. 
There  would  be  a  rule  nisi,  and  it  would  stand 
over  until  the  points  raised  in  the  Queen's 
Bench  were  determined.* 


High  Court  op  Justice. — Queen's   Bench 

Division. 

(Before  Blackbubn,  Mblloh,  and  Fikld,  JJ.) 
June  13th  and  26th,  &c.,  1876. 

SUGG   V.   SILBER. 

The  rule  nisi  granted  by  the  Queen's  Bench 
in  this  case  came  on  to  be  argued. 

Wathin  Williams^  Q.C^  Cave,  Q^C.^  and 
Webster,  appeared  for  the  plaintiff. 

T,  Aston,  Q,C,,  W.  O.  Harrison,  anAMaerory, 
for  the  defendant.! 

*  Timei,  Thursday,  June  1st,  1876. 
t  Timet,  Tuesday,  June  27th,  1876. 
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The  argument  lasted  several  days. 

June  26. — ^To-day  the  Court  gave  judgment 
to  set  aside  the  verdict,  and  enter  judgment  for 
the  defendant."* 

See  farther,  as  to  this  Bole,  the  ease  of  Swin- 
dell 17.  The  Bikminghak  Syndicate,  reported 
under  Eule  26  of  this  Order,  infra,  p.  301. 


BULE   4. 

{Subfict  to  the  provisions  of  the  following  JRuleSf 
if  the  plaintiff  does  not  tcithin  six  weeks  after 
the  close  of  the  pleadingsj  or  within  such  ex 
tended  time  as  the  Court  or  Judge  may  allow, 
give  notice  of  trial,  the  defendant  mag,  before 
notice  of  trial  given  by  the  plaintiff  give  notice 
of  trial  J  and  thereby  specify  one  of  the  modes 
mentioned  in  Sule  2 ;  and  in  such  case  the 
plaintiff  [may'\,f  on  giving  notice  within  the 
time  fixed  by  Bule  3  that  he  desires  to  have 
the  issues  of  fact  tried  before  a  Judge  and 
Jury,  be  entitled  to  have  the  same  so  tried.) 

See  the  oases  reported  imder  Eules  3,  5,  and 
26  of  this  Order.  Also  Litton  v.  Litton,  re- 
ported under  Order  XL.,  Bule  11,  infra. 


•  Times,  Tuesday,  June  27th,  1876. 
t  This  word  mnit  be  supplied  by  analogy,  from  Rule  3, 
to  fill  out  the  sense. 


19 
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BtTLE  4a. 

{The  defendant y  instead  qf  gidng notice  qf  trial, 
may  apply  to  the  Court  or  Judge  to  diemiw 
the  action  for  tcant  of  prosecution^  and^  an 
the  hearing  of  such  application,  the  Court  or 
Judge  may  order  the  action  to  be  dismissed 
accordingly,  or  may  take  such  other  order, 
and  on  such  terms,  as  to^  the  Court  or  Judge 
may  seem  Just. 
See^  as  to  this  "Rvle,  the  oase  of  Litton  v. 

LmoN,  reported  under  Order  XL.,  Bule  11, 

itifra. 

HVLE  5. 

(In  any  ease  in  which  neither  the  plaintiffs  nor 
defendant  has  given  notice  under  the  preceding 
Rules  that  he  desires  to  have  the  issues  of  fact 
tried  h^ore  a  Judge  and  Jury ^  or  in  any  case 
within  the  57th  Section  if  the  Act  [of  1873] 
^  the  plaintiff  or  d^endant  desires  to  have 
the  action  tried  in  any  other  mode  than  that 
specijied  in  the  notice  qf  trial,  he  shall  apply 
to  the  Court  or  a  Judge  for  an  order  to  that 
effect  within  four  days  from  the  time  of  the 
service  qf  the  notice  of  trial,  or  within  9ueA 
extended  time  as  a  Court  or  Judge  may  allow.) 


High  C!ox7bt  of  Justice. — Chancery  Divisioir. 

(Before  Sir  Jamis  Baoox,  V.C.) 
March  30th,  1876. 

LASCELLES  V.  BUTT. 

^«<^^         The  BiU  in  this  case  TOS  filed  by  Mr.  LasoelleB 
'Action   on  the  22nd  of  M&j,  1874,  against  a  fazm- 
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labourer  and  heSM,  named  Butt,  the  owner  of  a  ^/^  •/<^ 
two-aore  plot  of  gioimd  adjoining  the  plaintiff's  tpeeijud  in 
estate.   It  alleged  that,  by  the  indenture  under  ^^yj 
which  the  plot  of  ground  was  oonveyed  to  the  RuU  2,  '«Md 
defendant,  the  defendant  was  bound  by  covenant  f^^^^S*  ^ 
to  put  up  a  fence  on  the  side  of  the  plot  oiinode,  h4  will 
ground  on  which  the  plot  abutted  on  the  plain-  ^aitsrhis 
tiff's  land;  and  it  prayed  that  the  defendant  «^^/^^ 
might  be  ordered  forthwith  to  put  up  and  to  seit  bound  by 
maintain   and  preserve  along  the  aide  of  his^J^^* 
land,  where  his  land  abutted  on  the  plaintff's  iMar«  3y  the 
land,  a  sufficient  boundary  fence.     The  Bm^j^^l^^ 
also  prayed  for  a  declaration  that  the  eastern  Uminary 
boundary  between  the  lands  of  the  plaintiff  and  uwtoU 
defendant  waa  maarked  out  and  prescribed  by  ^^^^^  ^^^ 

ttetion  is  not  a 

a  line  of  stones  indicated  in  a  plan  annexed  suitable  one  to 
to  the  Bill;  also  that  the  northern  boundary  J;;*^^^^'"* 
of  the  defendant's  land  might  be  ascertained  Seferee,   A 
under  the  direction  of  the  Court;  abo  for  af^jfit^^J 
perpetual  injunction  to  restrain  the  defendant  «*•  <>^^  ^y**^ 
from  placing  posts  or  pegs  in  a  freehold  road  ojuiaijuferee 
of  the  plaintiff's,  £rom  digging  any  ditcdi  in  ^^  '^  ^^  ^^ 
the  road,  and  from  grabbing  up  the  roots  of  tictOarEeferee. 
trees  and  shrubs  so  as  to  endanger  a  wall  built 
by  the  plaintiff;  and,  finally,  for  damages. 

The  defendant,  by  his  answer,  filed  on  the 
22nd  of  August,  1874,  d^ed  that  he  was 
under  any  covenant  to  make  suoh  a  fence  as 
the  plaintiff  mentioned. 

The  defendant's  purchase  deed  was  produced 
on  a  summons  to  produce  documents,  and,  on 
examination,  it  was  found  that  it  contained  no 
such  covenant  as  alleged* 

On  the  5th  of  Februaiy,  1875,  the  Bill  was 
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amended,  all  reference  to  the  aQeged  oovenant 
being  omitted^  and  the  first  prayer  being  that 
^^  a  sufficient  boundary  fence  may  be  forthwith 
ordered  to  be  put  up  and  to  be  kept  maintained 
and  preserved  at  all  times  at  the  joint  expense 
of  the  plaintiff  and  defendant." 

By  his  voluntary  answer,  filed  on  the  25th  of 
Maroh,  1875,  the  defendant  submitted  that,  even 
in  the  new  f onn  of  the  Bill,  the  [plaintiff  was 
not  entitled  to  any  relief! 

*'  I  am  advised  and  submit,"  he  said, "  that  in 
order  to  maintain  a  suit  to  ascertain  boundaries 
the  plaintiff  must  establish  a  dear  title  to  some 
land  in  my  possession;  and  I  submit  and 
humbly  insist  that  he  has  not  done  so,  and  can- 
not  do  so.  There  is  no  land  of  his  in  my  pos- 
session. 

^'  I  am  further  advised  and  submit  that,  unless 
some  equity  is  superinduced  by  the  act  of  the 
parties,  this  honourable  Court  has  no  jurisdic- 
tion to  settle  boundaries,  and  wiU  not  interfeie 
between  two  independent  proprietors  to  force 
either  to  have  his  rights  so  determined.  And  I 
submit  and  humbly  insist  that  no  such  equity 
exists  in  the  present  case." 

On  the  Uth  of  July,  1875,  the  plaintiff  filed 
his  replication.  In  the  ordinary  course  the 
cause  would  have  been  continued  under  the  old 
practice. 

On  the  17th  of  Ifovember,  1875,  an  order 
was  made  by  Yice-Ghanoellor  Malins,  at 
chambers,  an  the  application  of  the  plaintiff, 
that  the  evidence  to  be  given  at  the  hearing  of 
the  cause  should  be  taken  vita  voce. 
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On  the  9th  of  December,  1875,  the  plaintiff 
gave  notioe  of  trial  before  a  Judge,  in  Middle- 
sex, for  the  20th  of  Deoember. 

On  the  8th  of  February,  1876  (the  Official 
Beferees  under  the  Supreme  Court  of  Judicature 
Act,  1873,  88.  57  and  83,  haying  then  been  for 
the  first  time  appointed^  although  the  Act  of 
1875,  Order  XXXYI.,  Eule  2,  provided  for  the 
trial  of  actions  before  them),  the  plaintiff  took 
out  a  summons  calling  on  the  defendant  to  show 
cause  why,  the  trial  of  the  cause  having  been 
ordered  to  be  heard  under  the  Supreme  Court 
of  Judicature  Acts,  the  same  should  not  be 
referred  to  James  Anderson,  Esq.,  one  of  the 
Official  Beferees  appointed  under  the  Acts.  In 
support  of  his  application  the  plaintiff  filed  an 
affidavit  stating  '^  that  it  would  be  a  great  saving 
of  time  and  expense  to  all  parties  concerned  if 
this  action  is  tried  by  an  Official  Beferee  of  the 
High  Court  of  Justice,  inasmuch  as  the  point 
in  issue  is  the  exact  position  of  the  boundaries 
of  certain  premises,  and  it  will  be  very  difficult, 
and  will  occupy  much  time,  to  explain  all  these 
matters  to  a  Judge  who  has  not  seen  the  same/' 

The  summons  was  a<^'oumed  into  Court  by 
the  Chief  Clerk  on  the  11th  of  February,  1876. 

Swanaton^  Q.  (7.,  and  Crossley,  for  the  plaintiff, 
referred  to  the  Supreme  Court  of  Judicature 
Act,  1873,  ss.  56, 57,  and  Order  XXXVI.,  Bules 
2  and  3,  and  contended  that,  taking  the  Bules 
and  the  Statute  together,  the  plaintiff,  as  a 
matter  of  right,  was  entitled  to  choose  in  which 
of  the  five  modes  of  trial  pointed  out  by  the 
Bules  he  would  have  his  action  tried,  subject, 
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of  oouise,  totbedefendanfeiighttoliaTeifisaes 
of  iSftdt  tried  by  a  juij ;  if,  on  the  other  hand, 
the  matter  rested  in  ifa«  discretion  of  the  Oonrt, 
it  "was  most  expedient  that  in  the  present  in- 
Btanoe  the  Court  shonld  refer  the  action  to  an 
Official  Beferee,  beoanse  the  case  oonld  <»il7  be 
decided  by  a  local  investigation. 

There  had  been,  no  doubt,  a  diange  of  pro- 
cedure introduced  by  the  Statute  pending  the 
suit,  but  a  new  law  does  not  take  away  any  right 
from  the  plaintiff.  (The  Attomey-Oeneral  v. 
Sillem.)*  The  plaintiff's  right  of  action  was 
vested  before  the  new  law  was  passed.  If  it 
were  contended  that  no  right  to  go  before 
an  Official  Beferee  existed  in  the  case  of  a  suit 
like  this,  instituted  before  the  Supreme  Court 
of  Judicature  Acts,  the  answer  was,  that  ^  the 
presumption  against  a  retrospective  construc- 
tion has  no  application  to  enactments  which 
affect  only  the  procedure  and  practice  of  the 
Courts.**  (Maxwell,  on  the  "  Interpretation  of 
Statutes.")! 

B,  B.  Rogers  {Kay,  Q.C.y  with  him)  for  the 
defendant. — The  application  was  intended  only 
to  harass  the  defendant.  The  original  Bill  was 
filed  on  an  erroneous  assumption.  A  summons 
was  taken  out  to  produce  documents.  They 
were  produced,  and  the  error  was  made  manifest. 
Then  the  Bill  was  amended,  setting  up  a  case 
of  disputed  boundaries.  The  defendant  al- 
together denied  that  there  was  any  question  of 
boundaries.     When  the  plaintiff  filed  his  repli- 

•  10  H.  L.  C,  704,  7«2. 

+  Page  199.     Wright  v.  jffa&,  6  H.  &  N.,  227- 
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oation  in  July,  1875,  the  oaose  was  to  have  been 
beaid  under  the  old  praotioe.  But  then  the 
plaintiff  changed  his  mind,  and  obtained  an 
order  that  the  cause  should  be  tried  under  the 
new  praotioe,  and  then  gave  notioe  of  trial  before 
a  Judge.  Now  he  sought  a  third  change,  to 
refer  the  action  to  an  Official  Beferee ;  but  they 
contended  that  he  is  not  entitled  to  it.  Having 
regard  to  Order  XXXYI.,  £ule  5,  the  Court 
could,  no  doubt,  vaij  the  mode  of  trial ;  but  the 
Court  had  already  done  so,  the  plaintiff  had 
already  elected,  and  was  bound  by  his  election, 
and  cannot  apply  for  another  change.  Moreover, 
the  application  was  not  within  the  time  pre- 
scribed  by  Bule  5.  The  application  should  have 
been  made  '^  within  four  days  from  the  time  of 
the  service  of  the  notice  of  trial,  or  within  such 
extended  time  as  a  Court  or  Judge  may  allow." 
This  was  not  a  summons  by  the  plaintiff  for 
extension  of  time*  Further,  sect.  57  of  the 
Supreme  Court  of  Judicature  Act,  1873,  had 
nothing  to  do  with  the  trial  of  an  action  gene- 
rally, but  referred  only  to  issues  of  fact  or  ques- 
tions of  account  arising  in  an  action.  There 
was  a  preliminary  question  of  law  to  be  decided 
at  the  hearing  before  there  could  be  a  reference 
to  settle  boundaries.  Under  the  old  practice, 
a  plaintiff  was  not  entitled  to  a  decree  to  settle 
boundaries  unless  he  showed  that  some  of  his 
land  was  in  the  possession  of  the  defendant,  or 
established  his  title  to  some  equitable  relief 
(Wake  V.  Conj/ers,^  Bpeer  v.  Cratoteryf  Goiffrey 

•  1  Eden,  331.        t  2  Mer.,  410, 418. 
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V.  LiUeL*  Until  that  was  decided  the  Comt 
had  no  jnrifldiction  to  direct  a  commission  to 
issue.     That  practice  stdll  held  good. 

Swanstony  in  reply. — ^If  the  defendant  oon- 
sidered  the  case  of  the  plaintifPto  be  so  baseless, 
why  did  he  not  demur  to  the  Bill  P  Since  the 
passing  of  the  Judicature  Acts  the  Court  would 
not  listen  to  arguments  founded  on  antiquated 
rules  about  the  limits  of  the  jurisdiction  of  the 
former  Court  of  Chancery. 

Bacok,  V.C. — ^Upon  the  merits  of  the  ques- 
tion,  if  there  be  one  between  the  parties,  I 
have  no  means  now  of  forming  an  opinion. 

The  present  application  relates  to  a  mere 
matter  of  procedure.  I  have  only  to  consider 
whether,  when  the  plaintiff  and  defendant  had 
joined  issue  and  subsequently  the  plaintiff 
obtained  an  order  under  the  new  practice  for 
the  evidence  to  be  taken  viva  voce  at  the  hearings 
the  plaintiff  can  now,  under  Order  XXXVL, 
resort  to  a  totally  different  course  of  proceeding, 
because  by  that  Order  five  methods  of  trial  are 
given  him  to  select  from.  In  my  opinion,  time 
is  a  sufficient  answer  to  this  application.  The 
plaintiff  must  apply,  if  he  applies  at  aQ,  within 
four  days  of  the  service  of  the  notice  of  trial,  or 
within  Buchextended  time  as  the  Court  may  allow. 
The  plaintiff  did  not  take  out  this  summons  till 
two  months  after  service  of  the  notice  of  trial, 
and  the  present  application,  as  has  been 
remarked,  is  not  an  application  to  the  Court  to 
extend  the  time.    There  is  no  such  application 

*  1  Bobs,  and  "Miy.,  59,  62. 
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as  that  before  me.  Bat  even  if  tlie  Court  oould 
extend  the  tiine  under  Order  XXXVI.,  Rule  5> 
I  thiitk  the  plaintiff  condusiYely  determined  his 
method  of  trial  when  he  obtained  an  order 
that  the  oause  should  be  tried  imder  the  new 
praotioe,  and  gave  notice  of  trial  by  a  Judge. 
He  is,  therefore,  preioluded,  in  my  opinion,  from 
now  seeking  another  method  of  trial*  The 
application  is  unwarranted;  nor  do  I  know  what 
right  a  plaintiff  has  to  mention  the  name  of  one 
of  the  Official  Beferees  in  the  summons.  Then 
it  is  objected  that  certain  rules  by  which  this 
Court  was  guided  in  former  days  have  become 
obsolete.  I  do  not  know  that  those  rules  are 
less  worthy  of  observation  than  they  ever  were, 
and  that  the  Court  is  not  as  much  to  follow 
them  as  ever  it  was.  Certainly,  the  preliminary 
question  raised  by  these  rules  must  be  decided 
in  the  plaintiff's  favour  at  the  hearing  before 
he  can  be  held  entitled  to  a  reference  to  ascer- 
tain boundaries.  Upon  the  ground,  therefore^ 
that  this  application  is  irregular,  and  unwar- 
ranted by  the  practice  of  the  Court,  and  comes 
too  late,  the  summons  must  be  dismissed,  with 
oosts.* 

•  2  Oh.  D.,  688;  36  L.  T.  (N.  S.),  122;  11  N.  C,  84. 
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Court  of  Appeal. 

(Before  JamKs  and  Baooallst,  L.JJ.} 
May  IIM,  1876. 

LASCELLBS  r.  BUTT. 

This  was  an  appeal  bj  tiie  plaintiff  ftom  the 
order  made  bj  Baoon,  Y.C. 

Swanstony  Q.C.y  and  CroBsleyj  for  the  appel- 
huity  said  that  under  Order  XXXYI.,  Rules  1, 
2  and  3,  the  plaintiff  had  the  right  to  select  the 
place  of  trial,  and  to  specify  in  which  of  the 
modes  mentioned  in  Bule  2  the  action  should 
be  tried;  oneof  these  modes  was  before  an  Official 
Beferee.  The  only  exception  to  the  plaintiff's 
right  of  choice  was  the  power  given  to  the 
defendant;  by  notice  within  four  days  of  the 
service  of  notice  of  trial^  to  require  the  issues  of 
£BK)t  to  be  tried  before  a  Judge  and  Jury.  Then, 
under  Rule  5,  where  (as  was  the  case  here) 
neither  party  had  demanded  a  Jury,  or  in  any 
case  which  came  within  the  57th  section  of  the 
Supreme  Court  of  Judicature  Act,  1873,  either 
party  might  apply  to  the  Court  or  a  Judge 
within  four  days  from  the  service  of  notice  of 
trial,  or  '^  within  such  extended  time  as  a  Court 
or  Judge  may  allow/'  for  an  order  to  have  the 
action  tried  in  a  different  mode  from  that 
specified  in  the  notice.  This  was  a  case  within 
the  57th  section,  and  the  plaintiff  was  now 
applying  under  the  power  given  to  the  Court 
to  allow  an  extended  time  for  such  application. 
If  it  was  said  that  this  was  a  matter  for  the 
discretion  of  the  Judge,  the  answer  was  that 
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that  difloretion  must  he  exeroiBed  reasonably, 
and  here  it  ought  olearlj  to  be  exeroiBed  in  the 
plaintifi's  f avonr.  The  plaintiff  admitted  he 
-was  oat  of  time,  bat  throagh  no  faolt  of  his 
own ;  for  the  speedy  remedy  he  now  sought  to 
avail  himself  of  was  not  in  operation,  beoause 
the  Official  Beferees  had  not  been  actually 
appointed ;  but  it  was  only  the  machinery  which 
was  wanting,  for  the  Act  of  Parliament  and  the 
Bules  had  provided  for  actions  being  so  tried. 
As  soon  as  the  Lord  Chancellor  had  supplied 
the  T^vmtB  maohiBeiy  by  making  the  appoint- 
ments  (which  must  be  considered  as  dating  back 
from  the  commencment  of  the  Supreme  Court 
of  Judicature  Acts),  then  the  plaintiff  lost  no 
time  in  doing  that  which  he  had  a  right  to  do 
before,  and  making  the  present  application  to 
the  Court  under  £ule  5 :  see  the  remarks  of 
Lord  Wensleydale  in  The  Attorney-Oeneral  v. 
Billem*  in  reference  to  the  operation  of  new 
laws  not  taking  away  vested  rights.  It  would 
be  impossible  to  find  a  more  suitable  case  for  a 
decision  by  a  Beferee.  Under  Bule  30  of  Order 
XXXVI.,  the  Official  Beferee  had  powers  which 
were  especially  applicable  to  the  trial  of  a  case 
of  this  kind.  Upon  the  question  of  law,  Godfrey 
V.  Liitelf  was  referred  to.  As  to  the  ob- 
jection that  there  would  necessarily  be  two 
trials,  because  a  preliminary  question  of  law 
had  been  raised,  that  was  met  by  a  reference  to 
Order  XXXIV.,  Bule  2,  which  expressly  pro- 
vided for  such  a  case. 

•  10  H.L.O..  704,  762.  t  1  Bum.  &  My.,  69,  62. 
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^c^Vi  Q»0.y  and  B,  B.  BogerSy  for  the  re- 
spondent,  were  not  called  on. 

James,  L.J.,  said  that  he  did  not  express  an 
opinion  whether,  independently  of  the  objeotion 
that  the  plaintiff's  application  was  too  late,  the 
Court  woTild  not,  under  proper  o^rounistanoes, 
allow  a  plaintiff  to  select  the  mode  in  which  his 
action  shall  be  tried.  But  this  was  eminently 
a  case  within  the  Judge's  discretion,  for  what 
.the  Judge  had  in  effect  said  was  that  there  was 
a  preliminary  question  of  law  to  be  tried,  and 
that  he  was  not  going  to  refer  that  question  to 
an  Official  Eeferee.  If  it  had  been  a  question 
of  fact  only,  he  might  possibly  have  so  referred 
it.   The  appeal  would  be  dismissed,  with  costs* 

Baggallat,  L.J.,  said  that  he  was  of  the 
same  opinion.  Apart  from  the  technical  objeo- 
tion, which  had  considerable  force,  the  Court 
of  Appeal  ought  to  be  very  well  satisfied  that 
the  Judge  was  wrong  before  it  interfered  with 
a  matter  so  essentially  within  the  discretion  of 
the  Judge  as  the  mode  in  which  the  trial  of  an 
action  should  take  place."^ 


Rule  19. 

(If J  when  an  action  is  called  an  for  trials  the 
d^endant  appears  and  the  plaintiff  does  not 
appear  J  the  defendant^  if  he  has  no  counter- 
claim,  shall  be  entitled  to  judgment  dismissing 
the  action,) 


•  24  W.  E.,  669;  W.  N.,  1876,  p.  166;  11  N.  C,  114. 
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High  Court  of    Justice. — ^Common    Pleas 

Division. 

(Before  Lord  Golsrxdoe,  G.J.,  and  a  Gommon  Jury.) 

July  28<A,  1876. 

HACKETT  t?.  CLIFFORD. 

This  was  the  first  case  in  the  list  this  mom-  Wh^t  owing 
ing;  and  when  it  was  oalled  on,  JSalkettj  ^^  htmngbtm 
Counsel  for  the  plaintiff,  asked  that  it  might  be  tramf erred 
postponed  and  taken  last  on  the  list,  becaase  the  Conunon 
his  witnesses  had  not  oome.    It  appeared  that  ^g^^^^''*^ 
the  ease  had  been  yesterday  in  the  Ust  of  the  Bench  liet^  th^ 
Queen's  Bench  Division,  and  if  it  had  remained  J^  ^^ 
in  the  list  of  that  Division  would  have  stood piAifUiffwere 
second  this  morning.     The  case  had,  however,  tj^  aeeemhiing 
been  transferred  to  the  list  of  the  Common  Pleas  ""{^^^^^^ 
Division,  where  it  stood  first     Halkett  said  that  a/.,  gaw 
in  consequence  of  the  transfer  his  witnesses-JIJ^^?^^ 
were  not  there ;  they  did  not,  said  the  learned  XXXVL^ 
Counsel,  understand   the  provisions   of    the^^^j^^,-^ 
Judicature  Acts.  *^  action. 

Lord  Coleridge,  C,  J.,  said  it  had  nothing  to 
do  with  the  Judicature  Acts.  He  would  take 
the  opportunity  of  saying  that  a  good  deal  of 
nonsense  was  talked  about  the  supposed  hard- 
ship of  causes  being  transferred.  If  people 
would  take  the  trouble  to  ascertain  the  facts, 
they  would  see  that  there  was  no  hardship. 
The  cause  v^ould,  under  any  circumstance,  have 
been  tried  this  morning,  and  the  simple  effect 
of  setting  it  down  in  this  Division  was  that  it 
was  to  be  tried  in  one  room  instead  of  another. 
The  list  for  the  following  day  was  always  pub- 
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liahed  at  four  o'dock  eadh  afisemoon.    There 
was  no  reason  for  postponing  the  case. 

The  case  was  then  called  on,  and  HalkeU 
said  that  the  plaintifls  were  not  ready  to  pz 
oeed. 

Willia  appeared  for  the  defendants. 

Judgment  for  the  defendants,  dismissing  the 
Buit* 


BnLE22. 

{No  judgment  shall  be  entered  efter  a  trial 
fcithout  the  order  tf  a  Court  or  Judged) 


High  Gottbt  of  Jusncs. — Ghangert. 

Division. 

(Before  Sir  Gsabuis  Hatx,  V.GL) 
iiareh  28nf,  1676. 

WALLIS  f'.  LICHFIBLD. 

On  msium  Under  the  Supreme  Court  of  Judicature  Act, 

^^;^^  1873,  s.  66,  any  question  in  any  cause  may  be 

order  made  referred  to  a  Special  Beferee,  whose  report  may 

s^^ofe^  ^  adopted,  and  (if  so)  may  be  enforced  as  a 
Special  jEUfereejTiiigaiQjit  of  the  Oourt,  and  the  remuneration 

^Tofthe  to  ^  pt^d  to  such  Beferee  is  to  be  determined 

Act  0/1878,  by  the  Court. 

XXXVL,  Under  these  provisions  the  questions  in  this 

li^  ^uineoi  ^^*"'®  "^  ^^^^  referred  to  Boxburghy  Q.C7.,  as  a 

aeitting  Special  Befcrec,  and  he  had  made  his  report 

iSTMc^  ^^  thereon,  finding  a  certain  sum  to  be  due  from 

Erferee.  the  defendant. 

•  Timse^  Saturday,  July  29tli,  1870. 

t  This  was  subsequently  repealed  and  re-enacted  by 
Bule  22a.    See  Charley's  **  Judicature  Acts,"  Srd  Ed.,  pp.* 
626,  626. 
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By  Order  XXXVI.,  Eule  22,  *'  no  judgment 
shall  be  entered  after  a  trial  without  the  order 
of  the  Court  or  Judge.'' 

Dickinson f  Q.C.,  BudBrad/ordy  for  the  plain- 
tiff, now  moyed,  upon  affidavit  of  servioe,  for 
an  order  that  the  defendant  might  pay  the  sum 
for  which  judgment  had  been  directed  to  be* 
entered  up  by  the  report,  and  for  taxation  of 
the  oosts  of  the  action  and  the  reference,  and 
fhey  requested  the  Court  to  fix  the  amount  of 
the  remuneration  to  be  paid  to  the  Beferee. 

Hall,  Y.C,  made  an  order  in  conformity 
with,  the  report  of  the  Beferee,  and  fixed 
the  Referee's  remuneration  at  five  guineas  a 
sitting.* 


Bulb  26, 

{The  Court  or  a  Judge  mayj  if  it  shall  appear 
desirable,  direct  a  trial  without  a  Jury  of 
any  question  or  issue  of  fact,  or  partly  of  fact 
and  partly  of  law,  arising  in  any  cause  or 
matter  which,  previously  to  the  passing  of  the 
Act,  could,  without  any  consent  qf  parties, 
be  tried  without  a  Jury.) 


•  W.  N.,  1876,  p.  130. 
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High  Court  of  Justice. — Chancery 

Division. 

(Before  Sir  Ohablbs  Hall,  Y.C.) 
Uay  27M,  1876. 

SWINDELL   t7.    THE     BIRMINGHAM   SYNDICATE. 
^  THE  BIRMINGHAM    SYNDICATE  f.  SWINDELL. 

Wh«n  iUf        The  Bill  in  the  first  of  these  actions  was  filed 

"^J^TnihB  ^^  *^®  ^^^  ^^  •"^^y^  ^^^^'  ^^'  *^®  spedfio  per. 
Chancery        formanoo  of  an  agreement,  dated  the  26th  of 

Sftdi^  May,  1874,  for  the  sale,  by  the  plaintiflb  to  the 
performanee  0/ defendants,  of  a  colliery  in* Staffordshire  called 
ZdiH!'^  " The  Homer  Hill  CoUieiy." 
to  set  it  aei^  The  Bill  in  the  second  action  was  a  cross 
^^ fraud  and  Bill  filed  on  the  27th  of  August,  1875,  and  it 
mierepreemtO'  prayed  for  a  reoifision  of  the  agreement,  on  the 

of  that  ground  that  it  had  been  obtained  by  fraud  and 

>rjr.7ir  misrepresentation. 

the  aetiont  to       The  answer  in  the  first  action  was  filed  on 
a  Judge  and^  the  6th  of  November,  1875.  The  reply  (joining 

issue  on  the  defence)  was  delivered  on  the  13th 

of  April,  1876. 

On  the  28th  of  April,  1876,  the  plaintiff  in 

the  first  action  gave  the  following  notice  of 


Jury  on  the 
ground  that 
the  subject 
matters  of  the 
aetions  were 
suitable  for 


Jt^ewUhout  tri^  • — "  Take  notice  of  trial  of  this  action  on 
a  Jury,  in  the  the  8th  of  May  ne^rt.*'  On  the  2nd  of  May 
Division,  and  the  defendants  in  the  first  action — ^the  Syndi- 
that  there  were  ^^f^ — c^y^    1^    counter-notice    undor    Order 

other  usues  -r       -r*    1 

involved  inde-  XXXYI.,  Bulc  3,   to  the  cffcct  that  they 

^af^^sif  "desired  to  have  the  issues  of  fact  in  the  first 

fact,  which  action  tried  before  a  Judge  and  Jury." 

^^the  wh^  The  answers  in  the  second  action  were  filed 

^^^^'  on  the  11th  of  February,  the  13th  of  March, 


J 
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and  the  llth  of  April,  1876.    On  the  13th  of  ^J^^^^J^L 
April  the  plaintiffs  in  the  second  action — ^the  to  inurfore 
Syndicate-deUvered  their  reply  Goining  issue  ^H^^^^.y 
on  the  answers),  and  gave  notice,  on  the  9th  of  the  Jud^e 
May,  of  trial  of  the  second  action  for  the  17th  :Ruie  26  of 
of  the  same  month,  before  a  Jadge  and  Jury,  ^^^j 
On  the  10th  of  May  they  took  out  a  summons  empower t  a 
in  the  two  actions  asking  that  the  issues  of  fact  ^j^^  ^-^  ^^ 
might  be  tried  before  a  Judge  and  Jury,  and  Divinon  to 
that  the  costs  of  the  application  might  be  costs  ^u^ofa 

in  both  the  causes.  defendant  that 

The  issues  they  proposed  were,  in  substance,  should  be  tried 
as  follows :—  ^f^*  't/^'y 

1.  Whether  the  Syndicate  were  induced  by  of  the  same 
misstatements,  misrepresentations,  or  conceal-  ^^^^\  ^£^tter 
ments,  knowingly  made  on  the   part  of  the  t^^^  »uch  that 
plaintiffs  in  the  first  action,  to  enter  into  the  [cuJUmtthe 
agpreement  for  purchase.  consent  of  the 

2.  Whether  the  Syndicate,  by  any  laches  on  the  old' 
their  part,  had  acquiesced  in  the  agreement,  not-  ^^^*!^^'^^^„ 
withstanding  such  misstatements,  misrepresen-  Judge  without 
tations,  and  concealments.  ^  *^^^' 

3.  Whether,  if  the  agreements  were  specifi- 
cally performed,  the  Sjmdicate  would  have 
sustained  any  and  what  loss  by  reason  of 
misstatements,  misrepresentations,  and  conceal- 
ments knowingly  made. 

4.  Whether  the  Syndicate  were  induced  by 
misrepresentations,  misstatements,  and  conceal- 
ments knowingly  made,  on  the  part  of  one  of 
the  defendants  in  the  second  action,  to  subscribe 
for  certain  shares  in  the  Homer  Hill  Colliery 
Company. 

The  application  was  resisted  by  the  plaintiffs 
20 
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in  the  first  aotion^  and  the  summons  was  ad- 
journed into  Courty  and  oame  on  for  hearing 
on  the  27th  of  May,  1876. 

Briatowe^  Q.  C^  and  W.  P.  Beale  ior  the  ap{di- 
cation : — It  was  laid  down  by  yonr  lordships  in 
Clarke  v.  Cookson*  after  oonsidering  the  matter 
with  theMaster  of  the  BoUs  and  Yioe-Chanoellor 
Malins,  that  a  trial  by  Judge  and  Jury  oould 
not  take  place  in  the  Chancery  DiTisioa. 
[Hall,  V.C.  :  Yes,  and  I  may  add  that  Tiee- 
Ohancellor  Bacon  takes  the  same  view.]  We 
haye  as  much  right  to  have  the  issues  of  btA 
tried  before  a  Judge  and  Jury  at  the  aasiBes  as 
if  the  actions  had  been  brought  in  a  C!omman 
Law  Division.  See  Order  XXXYI,  Bules  3, 
27  and  29.  The  Syndicate  have  given  notices 
so  as  to  bring  themselves  within  the  exact  tenns 
of  Eule  3.  They  have  also  framed  iasues  of 
fact.  The  questions  whether  the  Syndicate 
were  induced  by  misrepresentations  and  con- 
cealments of  fact  to  enter  into  the  agreement, 
and  whether  they  have  by  any  laches  cm  their 
part  acquiesced  in  the  agreement,  notwithstand- 
ing such  misrepresentatiens  and  concealments, 
are  eminently  suitable  for  trial  by  Jury.  The 
issues  which  have  been  framed  might  either  be 
settled  now  or  referred  to  chambers.  If  the 
trial  must  first  be  brought  on  here,  we  must  go 
to  the  expense  of  bringing  up  our  witneases 
from  the  country,  though  they  may  neyer  be 
required.  [Hall,  V.C:  There  are  prelimi- 
nary questions  of  the  conduct  of  the  parties  to 

*  Eepoxted  suprOy  p.  276.    See  p.  278. 
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be  tried,  the  deoision  with  legard  to  which  may 
dispose  of  the  case  withoat  issaea  of  &0t  ever 
going  to  a  Jnry  at  all.]  We  submit  that,  vaiAeBt 
Bnles  3  and  4,  the  SyndioatOi  as  defendants  in 
the  fiist  suit  and  as  plaintifb  in  the  seeond, 
have  an  absoluie  right  to  have  the  issues  oi ' 
fact  tried  before  a  Judge  and  Jury.  The  words 
''  be  entitled  "  make  a  jury  trial  the  right  of 
persons  seeking  a  trial  of  questions  of  &et: 
In  both  these  actions  the  issues  of  &ot  are  sub*- 
stantially  the  same.  The  point  was  raised  in 
Sugg^.  Silber;*  and,  although  it  was  admitted 
that  that  ease  eould  better  be  heard  before  a 
Ju(^  wi&  Assessersy  it  was  hdd  by  the 
Queen's  Benoh  Division  that  the  defendant 
could  not  be  deprived  of  his  right  to  give  notioe 
under  Bide  3,  re^puring  the  issues  of  fact  to  be 
tried  before  a  Judge  and  Jury.  If  there  is  an 
order  to  try  the  questions  of  .faot  hehre  a 
Judge  and  Jury,  the  ordinary  venue  will  be 
Stafford:  the  witnesses  will  not  have  to  be 
brought  np  to  London^  and  the  Jury  may  view 
the  premises, 

Russefl  Roberts  tor  the  Homer  Hill  Col-  • 
lieiy  Company^  sub-purchasers^  and  defendants 
in  the  second  suit: — The  whole  tenor  of 
the  Judicature  Acts  proceeds  upon  the  basis 
of  trying  the  issues  of  fact  first,  the  Court 
dealing  with  questions  of  law  on  motion  for 
judgment  afterwards.  The  Court  cannot  con- 
sider that  there  are  any  preliminary  questions 
to  be  tried,  for  no  such  questions  have  been 


Beported  impra,  p.  278. 
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raised  in  the  reoognised  maimer  by  plea  or 
demurrer.  He  referred  also  to  Order  XXXVI., 
Bule6. 

Diekinsonf  Q.C.y  and  Ingle  Joyce  for  the 
plaintifib  in  the  first  suit: — We  do  not  desire  to 
have  a  jury  trial,  and  we  ore  ready  to  bring  on 
our  action  in  the  usual  way.  There  are  mixed 
questions  of  law  and  iact  in  both  actions,  that 
can  only  be  properly  tried  by  a  Judge  in  the 
Ohanceiy  Diyision. 

[Here  they  were  stopped  by  the  Court.] 

Hall,  Y.C. — ^I  do  not  mean  to  direct  issues 
to  be  tried  in  this  case,  at  this  stage  at  all 
events.  It  seems  to  me,  from  the  explanation 
which  has  been  given,  and  firom  the  form  of 
the  issues  themselves,  particularly  that  one  as 
regards  laches,  that  this  case,  being  for  specific 
performance,  on  the  one  hand,  and,on  the  other, 
for  redssion  of  the  contract,  is  specially  and 
peculiarly  a  case  to  be  dealt  with  in  this 
Division  of  the  Supreme  Court.  It  appears  to 
me  that  the  whole  case  may  possibly  resolve 
itself  into  a  question  as  to  what  is,  imder  aU 
the  circumstances,  the  effect  of  the  conduct  of 
the  parties  in  reference  to  this  colliery  subse- 
quent to  the  contract ;  and  it  may  be  that,  if 
I  were  to  direct  these  issues,  it  would  turn  out 
that  all  the  money  which  would  be  spent  in 
trying  them  would  be  thrown  away.  It  is  dear 
that  I  have  the  power,  under  the  26th  Bule  of 
Order  XXXYI.,  in  a  proper  case,  to  try  the 
question  myself  without  a  Jury. 

I  do  not  dispute  the  contention  of  Mr. 
Bristowe  that  ordinarily  it  is  the  right  of  the 
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defendant^  under  the  Srd  Bule^  to  have  the 
trial  take  plaoe  before  a  Jury.  But  the  right 
is  subject  to  this — ^that  the  Judge  of  this 
Division  of  the  Supreme  Court  may  exercise 
his  discretion  to  direct  a  trial  without  a  Jury 
under  the  26th  Bule.  1  do  not  at  present 
exercise  that  discretion^  so  as  permanently  to 
say,  once  for  all,  that  this  trial  is  to  go  through, 
each  and  every  branch  of  it^  before  this 
Court ;  but  the  case  must  be  opened  on  each 
side.  I  reserve  to  myself  the  right  to  send  any 
issues  of  fact  to  a  Jury  after  the  case  is 
thoroughly  understood  by  me^  so  as  to  enable 
me  to  judge  whether  that  is  a  proper  course  to 
adopt,  not  forgetting  that  ordinarily,  upon 
mere  questions  of  fact,  the  party  would  have 
a  right  to  go  to  a  Jury.  I  shaU  bear  that  in 
mind;  but,  at  the  same  tune,  the  case  may 
have  been  so  gone  into  that  I  shall  think  it 
right  not  even  to  direct  issues  (which  I  certainly 
have  power  to  do).  That  is  a  matter  for  further 
consideration  at  another  time.  I  refuse  the 
present  application  ;  and  the  costs  of  it  will  be 
costs  in  the  second  cause,  to  which  all  persons 
interested  are  parties. 

I  may  add  that  Order  XXXYI.,  Bule  26, 
was  certainly  meant  to  meet  cases  of  this  kind, 
which  might  before  the  Act  have  been  dealt 
with  in  the  Ohanceiy  Division  without  a 
Jury. 

The  application  having  thus  been  refused  on 
the  27th  of  May,  the  order  was  drawn  up  and 
entered  on  the  14th  of  Jime  that  ''  this  Oourt 
doth  not  think  fit  to  make  any  order  upon  the 
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id  appIioatiaD*  but  that  the  oostB  of  all  parties 
be  oosts  in  flie  seoond  oaoae."* 


OouBT  0F  Afpsal. 

(Befooe  Jambs,  Mellsh,  and  BajogauiIVj  LJTJ.) 

July  sth,  igre. 

SWiraXU.  17.  THB  BIBMIIIOHAM  fiTHDIGAIS  ;  THE 

From  this  deoiolon  the  Birrninghain  Syndi- 
cate appealed,  the  notioe  of  appeal  being  gi^en 
on  the  24th  of  June. 

SouthgaUj  Q.C.^  Bri^totce^  Q*C.y  and  W.  P. 
Beale,  for  the  appellants. 

Ingh  Jogee  {Dickinson,  Q.C.y  and  Daoey, 
Q.Cj  yAiSk  him),  for  the  respondents  (the  plaia- 
tifb  in  the  ft»t  action),  took  the  preliminary 
objection  that  the  appeal  yna  brought  too  late, 
as  the  twenty-one  days  within  which,  nnder 
Order  LYIII.,  Bale  15,  notice  waa  to  be 
given,  was,  according  to  the  terms  of  tiie  Bnle, 
to  be  calculated  from  the  date  when  the  ampli- 
cation was  refused,  namely,  the  271&  of  May. 
Notice  of  appeal  was  not  given  till  &e  24th  of 
Jnne. 

SouthgatCy  Q.C.fBuiBriiftowef  Q.O.,  in  reply: 
— There  was  an  order  on  the  somnuans  as  to 
the  costs,  and  when  an  order  is  drawn  np  and 
entered  the  case  is  not  one  of  loffte  refusal. 
[James,  L.J. :  There  was  no  reason  why  the 
order  shotdd  be  drawn  up  until  you  wanted 
your  costs  taxed.  You  cannot  appeal  from  an 
order  as  to  costs  alone    (Supreme  Court  of 

^  *  3  Ch.  D.,  127 ;  46  L.  J.  (Ch.),  766 ;  24  W.B.,  911 ;  36 
li.T.  (N.  S.),lll.  ^      /»         ' 
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Judioaitzre  Act^  1673,  s.  49).  An  order  refusiiig 
an  appUoation  is  always  made  in  Uns  fonn. 
nuB  is  a  Bunple  refdsal  of  the  application,  and 
yon  are  appealing^from  that.]  If  it  is  dedded 
tiiat  we  ore  ont  of  time,  tiien  we  ask  for  special 
leare  to  appeal.  [Hellish,  L.  J. :  Yon  cihould 
have  got  that  before  giving  yonr  notice  of 
appeal.]  Bnt  we  have  been  misled :  it  was 
generally  supposed  in  the  ^Registrar's  office 
that  the  time  for  appealing  from  an  order  of 
this  kind  did  not  begiot  to  nm  till  the  order 
was  entered.  It  is  not  a  case  of  laches,  and 
the  respondent  will  not  be  injured  by  the 
eExtension  of  time.  Moreover,  a  case  of  fraud, 
soeh  as  we  set  up  by  our  Bill,  is  peculiarly 
well  suited  to  be  tried  by  a  Jury,  and  the  trial 
would  take  place  in  Staffordshire,  where  the 
property  is,  and  where  the  witnesses  live,  and 
the  expense  of  bringing  onr  witnesses  to  L<m- 
will  be  avoided. 

A  question  also  of  importance  arises  on 
Order  XXXYI.,  Bules  3,  4  and  26,  whether  a 
defendant  in  an  action  in  the  Ohancery  Division 
has  not  an  absolute  right  to  have  it  tried  by  a 
Jury.  If,  as  we  contend,  we  have  this  right, 
we  ought  not  to  be  deprived  of  it  by  a  mere 
iedmicality.  [Mellish,  L.J. :  Surely  there  is 
no  right  to  a  trial  by  Jury  iu  a  case  like  this, 
which,  before  the  JudLcature  Acts,  could  only 
have  been  dealt  with  by  the  Court  of  Ohanceiy. 
It  is  a  difiiarent  and  more  difficult  question 
whether,  if  an  action,  which  could,  under  the  old 
practice,  have  been  brought  only  in  a  Court 
of  Law,  were   now  brought  in  the  Chanceiy 
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Division  of  the  High  Coart,  the  parties  would 
lose  the  right  to  a  trial  by  Juiy,  whioh  they 
-would  have  had  under  the  old  praotioe.  Jambs, 
L.J. :  There  were  cases  in  the  Court  of 
Chanoeiy  in  which  there  was  a  right  to  have  a 
Jury ;  for  examploi  the  right  of  an  heir-at-law 
to  an  issue  devisavit  vel  non.  In  these  cases  the 
right  to  a  Jury  may  still  exist.] 

Russell  Roberts  for  the  Homer  Hill  GoUiezy 
Company. 

James,  L.  J. — I  am  clearly  of  opinion  that 
this  appeal  ought  to  have  been  brought  within 
twenty-one  days  firom  the  date  of  the  refiasal  of 
the  application  by  the  Yice-Chanoellor.  The  ap- 
plication was  simply  refused,  and  the  order  as  to 
costs  can  make  no  difference.  An  order  as  to 
costs  alone  could  not  be  appealed  firom,  and  the 
appellants'  object  is  clearly  to  appeal  from  the 
refiisal  of  their  application.  An  order  refusing 
an  application  is  almost  always  made  in  this 
form.  It  is  of  the  utmost  importance  that  there 
should  be  no  delay  in  appealing  from  an  order 
as  to  the  conduct  of  a  cause.  The  fact  thatthe 
appellants  chose  to  delay  the  drawing  up  of  the 
order  affords  no  ground  for  extending  the  time ; 
if  it  did,  litigation  might  be  prolonged  in  the 
most  oppressive  way.  No  one  could  have  any 
object  in  drawing  up  the  order  until  it  was 
desired  to  have  the  costs  taxed.  The  expiess 
purpose  of  Rule  16  of  Order  LVIII.  is 
that,  on  the  refusal  of  an  interlooutoiy  appli- 
cation, time  shall  run  from  the  date  of  the 
refusal.  I  therefore  think  the  appeal  is  too 
late.  There  is  no  reason  for  enlarging  the  time. 
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There  is  no  case  of  mistake  or  suipiise.  Then^ 
as  to  the  substance  of  the  matter^  these  suits 
would^  under  the  old  practice,  have  been 
exdusivelj  within  the  jurisdiction  of'  the 
Court  of  Chancery,  and  the  Vice-Chancellor 
could  then,  if  he  had  in  his  discretion  so  thought 
fit,  have  heard  them  without  a  Jury.  In  such 
cases  I  am  of  opuiion  that  the  discretion  still 
remains  ;  and,  as  this  is  essentially  a  matter  of 
discretion,  the  Court  of  Appeal  will  not  interfere 
with  the  Vice-Chancellor*s  discretion. 

Melltsh,  L.  J. — I  am  of  the  same  opinion. 
Bule  16  of  Order  LVIII.  makes  a  clear  dis- 
tinction between  the  granting  and  the  refusal 
of  an  interlocutory  application.  And  there  was 
good  reason  for  doing  so.  When  the  applica- 
tion is  granted,  the  exact  terms  of  the  order 
may  be  very  material,  and  therefore  in  that 
case  the  party  desiring  to  appeal  is  to  have 
twenty-one  days  for  doing  so  after  the  time 
when  he  knows,  or  may  know,  what  the  terms 
of  the  order  are.  But  when  the  application  is 
refused,  the  party  who  desires  to  appeal  is  the 
one  who  made  the  application,  and  who  would 
have  to  draw  up  the  order.  If  he  were  to  have 
twenty-one  days  from  the  date  of  the  entering 
of  the  order,  his  right  of  appeal  might,  by  his 
own  delay,  be  extended  indefinitely.  Then,  if 
we  were  to  admit  that  the  order  as  to  costs  on 
the  refusal  of  the  application  made  any  dif- 
ference, we  should  practically  be  abolishing  the 
distinction  made  by  Rule  15  of  Order  LVIII., 
between  the  granting  and  the  refiisal  of  an 
application.    The  appeal  is  therefore,  in  my 
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opinion,  too  late.  I  also  agree  vn&L  <he  Lord 
Jtifitiee  that  tbis  is  not  a  oase  in  wfaiflh  special 
leave  to  appeal  ought  to  be  given;  for  tiiis  is 
essdntially  a  Chanoery  oase  in  which,  before  tiie 
Judioature  Acts,  the  Court  of  Ohanoery  would 
have  had  adiscietionaeto  whe&ertheTe  should 
be  a  trial  by  Juiy,  and  in  my  opinion  the 
Chanoecy  Divisioa  of  the  High  Court  has  now 
the  same  disoretion.  This  appeal,  therafore, 
must  be  dismissed. 

Baggallat^  L. J. — ^I  am  of  the  same  opinion. 

Appeal  dismissed  with  oosts.* 

See,  also,  as  to  this  Bule,  the  cases  of  Clarke 
r.  CooKSOK,  and  Suqg  v.  Silbsr,  reported 
under  Bule  3  of  this  Order^  supra,  pp.  275 
and  278. 


BuLu  27. 

(The  Court  or  a  Ji^dge  may,  if  it  shall  afipeofj 

either  before  or  at  the  trialy  that  any  issue  ^ 
fact  can  be  more  eonf>eniently  tried  b^ore  a 

Jury,  direct  that  such  issue  shall  be  tried  by  a 

Judge  with  a  Jury.) 

See  the  case  of  Swwdell  v.  The  Bc&mdiq- 
HAH  Syndicate,  The  Birmingham  Syndicate 
V.  Swindell,  reported  under  Bule  26  of  this 
Older,  supra^  pp.  304,  310. 

Also  the  oases  of  Clarke  v.  Cookson  and 
SuoQ  V.  SiLBBR,  reported  under  Bule  3  of  this 
Order,  supra,  pp.  276  and  278. 

•  3  Ch.  D.,  131 ;  46  L.  J.  (Ch.),  786 ;    36  L.  T.  (N.  S.J, 
111 ;  24  W.  B.,  912. 
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EULE  29. 

{In  any  cause  the  Court  or  a  Judge  of  the  Dtvi" 

eion  to  which  the  cause  is  assigned  may  at  any 

timcy  or  from  time  to  time,  order  the  trial  and 

determination  of  any  question  or  issue  of  fact  ^ 

or  partly  of  fact  and  partly  of  law,  by  any 

Commissioner  or  Commissioners  appointed  in 

pursuance  of  the  29th  section  of  the  Act  (of 

1873^,  or  at  the  sittings  to  be  held  in  Middle* 

sex  or  London,  and  such  question  or  issue  shall 

he  tried  and  determi$ied  secordingly.) 

See,  as  to  tlds  Rule,  the  cases  of  Camkot  r. 

MoBG  AKy  rqK>rted  nnder  Order  U.,  Bule  1,  Yol . 

L,  p.  154 ;  Clarke  r.  CrOOQECsoN,  reported  under 

Bule  3  of  this  Order,  supra,  p.  275 ;  and  Cave 

r.  Mackekzie  and  Oarlikg  r.  Botds,  reported 

under  section  XYIII.  of  the  Supreme  Court  of 

Judicature  Act,  1873,  Yol.  ii.,  pp.  11  and  12."^' 


Bulk  29b. 
(The  business    to  be  referred  to  the   Official 

Referees.) 
See  the  case  of  Lascelles  v.  Butt,  rep<»rted 
under  the  5th  Bule  of  this  Order,  supra,  pp. 
290,  298. 


Bule  80. 
(The  Referee  shall,  unless  otherwise  directed  by 
the  Court  or  a  Judge,  proceed  with  the  trial 
de  die  in  diem,  in  a  similar  manner  as  in 
actions  tried  by  a  Jury.) 

*  The  controversy  "between  the  Chancery  and  Common 
Lftw  Judges  as  to  mals  by  Jury  was  finally  settled  by  the 
Court  of  Appeal  in  January,  1877.  See  Charley's  "  Judi- 
cature Acts,"  drd  Ed.|  p.  632. 
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High  Court  of  Justice. — Comhon  Pleas 

Division. 

(Before  Lord  Golsxidgb,  GUT.,  and  Bbsct  and 
Lnn>LBTy  JJ.) 

April  26M,  1876. 
ROBINSON  f  •  BOBINSON. 

'*  proceed  with  ^B  this  case  an  action  had  been  referred  to  a 
the  trial  He  ^^  Spedal  Referee  as  a  matter  of  account.  The 
in  Order  '  reference  was  declared  to  be  sobject  to  the 
^^,^r/''       Common  Law  Procedure  Act,  1854  and  the 

^ttle  30,  are  •■     t»   i 

directory  Supreme  Court  of  Judicature  Acts  and  the  Bnles 

arRefere{  and  Orders  thereunder.   The  Referee  did  not  sit 

does  not  pro-  de  die  in  diemy  as  prescribed  by  Rule  30  of  Order 

reference  de  XXXYI.,  but  it  did  uot  appear  that  the  plaiii- 

die  in  diem,  tiff  had  made  any  objection  to  this  till  after  the 

the  Court  will  mi      -nk   a  i      «•  h       • 

retnove  him,  if  award.  The  Referee  made  the  following  award : 
c^ild7/^  ^  "  I  find  all  the  issues  in  favour  of  the  defendant ; 
time  to  this  and,  as  to  the  costs,  in  my  discretion,  I  direct 
*ApLintiff,  ^  them  to  be  paid  by  the  plaintiff  to  the  defen- 

hotcever,  tcho    dant.*' 

*y  continuing       Oully  now  moYcd  ex  parte,  on  behalf  of  the 

to  a«(fjM;  the    plaintiff,  to  set  aside  the  award,  on  the  ground 

cannot,  that  the  Referee  had  not  sat  de  die  in  diem. 

^R^Ie^has      Section  57  of  the  Act  of  1873,  that  "  trials  be- 

decided  in  the  fore  Rcferecs  shall  be  conducted  in  such  manner 

javour,*set       ^  Biay  be  prescribed  by  Rules  of  Court,'*  was 

aside  the        imperative.       [Lord    Coleridge,    C.J.,  inti- 

j^round  that     mated  that  it  would  have  been  convenient  had 

^^^fM^^Jid  iiiQ  other  side  been  present,  as  they  could  no 

in  diem.        doubt  have  explained  the  apparent  misconduct 

of  the  Arbitrator.]   No  notice  has  been  given  to 

the  defendant,  as  by  Order  LTTT.,  Rule  3,  a 

motion  for  a  rule  to  show  cause  only  is  expressly 
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excepted  £rom  the  general  rule  that  notice  must 
be  given  of  all  motions  to  the  parties  affected 
thereby.  This  is  a  motion  under  Order  XL., 
£ule  5,  and  therefore  by  Bule  6  of  the  same 
Order  it  is  a  motion  for  an  order  to  show  cause 
only. 

Lord  CoLBRTDGE,  C.J. — This  is  an  applica- 
tion made  ex  parte  to  set  aside  an  awards  and 
the  Court  has  not  therefore  had  an  opportunity 
of  hearing  what  the  Bef  eree  might  say  in  his 
defence.  The  Bules  permit  such  a  motion  to  be 
made  without  notice  to  the  other  side.*  The 
interminable  delays  of  references  have  long  been 
a  great  scandal  both  inside  and  outside  the  pro- 
f ession^  and  the  new  Acts,  it  is  hoped,  will  prove 
salutary  in  reforming  this.  Speaking  on  the 
fiaots  as  stated  ex  parte  by  the  plaintiff,  and  know- 
ing no  more,  I  have  no  hesitation  in  saying  that 
the  Bef eree's  disobedience  to  this  Bule  was  such 
misconduct  as  would  have  induced  a  Judge  on 
application  at  chambers  to  have  removed  hiir} 
from  the  reference.  But  the  plaintiff  made  no 
such  application ;  he  has  lain  by,  apparently 
acquiescing  in  the  repeated  adjournments  of  his 
reference,  and  took  his  chance  of  the  award 
being  ultimately  in  his  favour.  Now  that  the 
award  proves  to  be  against  him^  he  applies  to  the 
Court  to  set  it  aside  on  the  groimd  that  the  re- 
peated adjournments  avoid  the  whole  proceed- 
ings. But  the  words  of  the  Act  are,  in  my 
opinion,  directory  merely,  and  not  imperative ; 
hence,  under  the  circumstances  of  the  case,  the 

*  Bule  6  of  Order  XL.  has  siiice  been  annalled.    Sec 
Gharley'B  «  Judioftture  Acta/'  drd  Ed.,  p.  657. 
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alleged  tinneceflftajry  delay  is  not  in  itsdE  i 
stLffioient  grcnmd  for  setting  aside  the  award. 

Brett  and  Lin]>lbt,  JJ.>  oonoiured. 

Motion  refosed.* 


ORDER  XXXVn. 
Rule  1. 
{In  the  absence  of  any  agreement  between  the 
partiesy  and  subfeet  to  these  Bules,  the  loitr 
nesses  at  the  trial  of  any  aetianj  or  ai  anf 
assessment  of  damages,  shall  be  examined  yiit 
vooe  and  in  open  Court;  but  the  Court  or  a 
Judge  may  at  any  time,  for  smficient  reason^ 
order  thai  any  particular  fact  or  facts  may 
be  proved  by  affidavit^  or  that  the  affidavit  of 
any  witness  may  be  read  at  the  hearing  or 
trialy  on  such  conditions  as  the  Court  or 
Judge  may  think  reasonable.) 

High  Court  of  Justice. — Chancery  Division. 

Before  Sir  Jajcbs  Baoon,  Y.C. 
March  lOih,  1876. 

PATTISON   V.   WOOLER. 

7F/tere  Henry  Wooler,  deoeaaed,  by  his  will,  dated 

rritra-  th«  2l8t  of  September,  1866,  devised  and  be^ 
tiontuit,  queathed  all  his  real  and  personal  estate  to 
refuaedto^  trusteos  upon  the  trusts  therein  mentioned, 
aiimo  the        undeoT  whioh  MazT  Pattisan  was  entitled  to 

evtaenee  to  i.«»«i  •#»! 

be  taken  by      ono-third  01  the  trust  premises  for  her  separate 

Imisting  on  ^^^®®  ^^^  ^®>  ^^^  remainder  to  all  or  any  one  or 

their  right,  moFS  of  her  children  who  should  attain  twenty- 

xxxviL  ^^®'  ^  vaxAi  proportions  scad  for  sooh  intareatB 

Rule  1,  to  as  she  should  by  deed  or  wiU  appoint. 

*  85  L.  T.  (N.S.),  367;  24  W.  B.,  676;  W.  N.,  187«, 

p.  134;  UN.  C,  98. 
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Maiy  Pafctiflon  had  eight  children,  of  whom  j^^^^  ^^  ^^j^^ 
Frederioik  Henij  Fattiaon*  was  the  eldest.  vivft  voce,  they 

By  deed  poU  dated  the  18th  of  June,  1869,  TJ^^I^^^s 
Mary  Pattison,  in    puxsoanoe  of   her  power,  ^/««^'»«« 
appointed  to  Frederick  Henry  Pattison,  who  evidence  should 
had  then  attained  twBnty-one,  one-seventh  oi^*^^^ 
her  one-third  share  of  the  trust  premises.  aUhou^h  the 

On  the  9th  of  September,  1869,  MaryJ'jj^^^^ 
Pattison  appointed  another  one-seventh  to 
Eredeiiok  Henry  Pattison.  On  the  4th  of 
June,  1870,  Mary  Pattison  by  deed  released  to 
Frederick  Henry  Pattison  her  life  interest  in 
the  appointed  two-sevenths;  and  the  same 
day  Frederiok  H.  Pattison  mortgaged  his 
appointed  shaaes  to  Gteorge  Fenning'  to  secure 
£500  and  interests 

The  trustees  refused  to  raise  the  appointed 
shares  out  of  the  trust  funds,  alleging  that  the 
appointments  were  a  firaud  on  the  power,  be- 
cause they  had  been  made  in  pursuance  of 
an  agreement  between  Mary  Pattison  and 
Frederick  H.  Pattison  that  Fredmck  H. 
Pattison  should  raise  money  cm  the  appointed 
shares  to  pay  the  debts  of  his  mother.  This 
was  denied,  although  it  was  admitted  that 
Frederick  Pattison  had  paid  his  mother's 
debts  out  of  the  £500. 

On  the  let  of  May,  1873,  Frederiok  H. 
Pattison  and  George  Fenning  filed  a  Bill 
against  the  trustees,  Mary  Pattison,  and  her 
inffimt  children,  praying  that  the  trusts  of  the 
will  of  Henry  Wooler  might  be  carried  into 
execution ;  for  a  declaration  that  each  of  the  ap- 
pointments of  the  18th  of  June  and  9th  of  Sep* 
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tember,  1869,  was  a  valid  exeroise  of  the  power 
given  to  Mary  Pattison;  and  that  the  ap- 
pointed shares  might  be  raised  by  a  sale  of  a 
sufficient  part  of  the  one-third  bequeathed  to 
Mary  Pattison  and  her  children. 

The  trustees  resisted,  and  by  their  answer,filed 
on  the  29th  of  July,  1873,  submitted  that  the 
alleged  appointments  were  a  fraud  on  the  power. 

On  the  5th  of  February,  1874,  the  Bill  was 
amended.  On  the  20th  of  December,  1875, 
repUcation  not  having  been  filed  or  notice  of 
motion  given  before  the  2nd  of  November, 
1875,  a  motion  was  made  on  behalf  of  the 
plaintiffs  that  the  evidence  might  be  taken,  by 
affidavit,  with  liberty  to  cross-examine  in  Court, 
on  the  ground  that,  though  the  affidavits  were 
not  sworn  until  after  the  rule  as  to  prooedure 
in  pending  suits  had  been  laid  down  by  the 
Judges,  the  greater  part  of  the  cost  of  preparing 
them  had  been  incurred  before  the  statute  came 
into  operation.  This  motion  was  opposed  by 
the  trustees,  and  Malins,  Y.C,  held,  that, 
without  the  consent  of  all  parties  to  have  the 
evidence  taken  by  affidavit,  the  new  rule  must 
be  followed,  and  all  the  evidence  must  be  taken 
vied  voce.  He,  however,  reserved  the  costs  of 
the  motion  until  the  hearing,  in  order  to  see 
whether  the  trustees  were  justified  in  refusing 
to  assent  to  the  motion/ 

The  cause  now  came  on  for  trial.  The  trustees 
consented  to  an  immediate  decree  according  to 
the  prayer  of  the  Bill  before  any  evidence  was 
adduced. 

*  Pattison  v.  WooUr,  reported  Vol.  i.,  p.  136. 
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iEa^y  Cl.0.,  and  Dundas  Oardiner,  for  the 
plaintiflfs  asked  that,  as  the  suit  had  been  oc- 
casioned entirely  by  the  yexations  conduot  of 
the  trustees,  they  might  be  ordered  to  pay  the 
costs  of  it. 

Freeling,  for  infant  defendants,  on  whose  be- 
half the  trustees  had  objeoted  to  the  evidenoe 
being  taken  by  affidavit,  supported  the  plaintiffs^ 
contention. 

Sir  S.  Jackson,  Q.C.,  and  Crossleyj  for  the 
trustees,  opposed.  The  trustees  had  acted  with 
uberrima  fides  throughout,  and  under  tlie  advice 
of  Counsel,  and  were  entitled  to  their  costs  of 
the  suit. 

Kay,  Q.O.,  in  reply. 

Baoon,  V.C, — ^There  is  really  nothing  to 
discuss  in  this  matter,  except  only  the  costs  of 
the  suit.  Now,  I  should  be  very  sorry  to  say 
or  do  anything  which  should  dimimsh  the  pro- 
tection which  trustees  have,  and  ought  to  have, 
in  the  discharge  of  their  very  often  unthankful 
and  very  often  troublesome  duties.  Trustees 
who  are  made  parties  to  a  suit  have,  prima 
facie^  a  right  to  have  their  costs  paid  to  them ; 
and  more  especially  in  a  case  where  there  is  no 
kind  of  misfeasance,  as  Sir  Henry  Jackson  has 
reminded  me,  imputed  to  them.  But  is  it  just 
that  trustees  should  take  advantage  of  any 
difficulties  that  may  exist  in  the  case,  and  stuff 
an  answer  with  a  quantify  of  correspondence 
which  has  no  more  to  do  with  this  case  than  it 
has  to  do  with  the  last  case  that  was  disposed  of, 
or  with  the  next  that  shall  come  after  it,  and 

inflict   upon  these  persons  interested  in  this 
21 
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estate — ^not  a  large  one — an  answer  of  twenty- 
three  pages,  when  three  pages  would  ha^e  been 
enongh    to    do   everything  that  the  trostMi 
desired  to  do,  to  raise  any  olgection  wfaioh  they 
desired  to  raise,  to  invoke  the  protection  of  the 
Court,  to  make  themselves  perfectly  safe  ?    In 
my  opinion,  that  is  an  abuse  of  the  {nraetice  of 
the  Court,  and  if  I  permitted  the  tmsteee  to 
take  the  costs  of  their  answer,  it  would  be  in- 
ftioting  a  most  unjust  burden  upon  the  plainti& 
in  the  suit,  or  the  other  parties  who  are  in- 
terested in  the  estate.   The  costs  of  the  tmsleei^ 
that  is,  the  trustees'  general  oosta  of  the  suit^ 
will  be  allowed  to  them ;  but  the  costs  of  this 
answer,  in  my  opinion,  they    cannot   diarge 
against  the  estate.    Now,  as  to  the  rest,  thne 
is  no  ground  on  which,  in  my  cpinioii,  the 
validity  of  the  appointments  can  be  disputed 
There  is  a  plain  title,   which  is  not  disputed 
now,  to  have  the  trusts  cazzied  into  ezeeution. 
The  shares  of  the  estate  appointed  by  the  in- 
strument  mentioned  must    be  ordered  to  be 
raised  by  the  sole  of  a  sufficiant  part  of  the  one- 
third  part  of  the  dear  residue  of  the  testator's 
estate   bequeathed  for    the    benefit    of  Maay 
Pattison  and  her  children;  and  that  out  of 
the    shares,  when  raised,  the  sum  due  to  the 
plaintiff  Fennzng  in  respect  of  his  mortgage 
security  must  be  paid  to  him,  and  the  balanoe 
paid  to  the  plaintiff  Frederick  Henry  Patti- 
Eon. 

Kay^  Q.C.,  referred  to  the  motion  made  by  the 
plaintiffs  on  the  20th  of  December,  1875,  and 
asked  that  the  trustees  might  be  ordered  to  pay 
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the  costs  of  it,  on  the  groimd  that  their  oonsent 
to  the  eyidenoe  being  taken  h j  affidavit  had 
been  improperly  refused* 

Freeling,  for  infant  defendants,  supported 
the  application. 

Bacon,  V.O. — I  think  &at  I  can  jfoUow  the. 
suggestion  of  the  Yioe-Chanoellor,  and  direct 
the  parties  who  opposed  the  motion  to  pay  the 
costs  of  that  motion. 

Crossley. — ^If  your  Lordship  is  going  to 
make  my  clients  pay  the  costs  of  the  motion, 
which  I  say  we  were  justified  in  resisting,  I 
should  Uke  to  be  heard.  Your  Lordship,  in 
common  with  the  other  Judges,  laid  down 
oertain  rules  applying  to  ezistiug  suits.  One 
of  those  rules  was  that  where  no  replication 
had  been  filed,  or  notice  of  motion  for  decree 
giyen,  the  suits  should  proeeed  under  the  new 
practice.  This  suit  falls  within  that  descrip- 
tion ;  and,  thereupon,  we  took  advantage  of 
the  new  practice.  Now  the  new  practice  is 
dear.  In  Order  XXXYH.,  Bule  1,  are  these 
words : — *^  Jn  the  absence  of  any  agreement 
between  the  parties,  and  sabject  to  these  Bules, 
the  witnesses  at  the  trial  of  any  action,  or  at  any 
assessment  of  damages,  shall  be  examined  viva 
voce  and  in  open  Court/'  The  rule  is  impera- 
tive. Now  we  distinctly  declined  to  enter  into 
any  agreement,  because  we  said  the  Judges 
have  {)ointed  out  that  these  suits  should  go  on 
imder  the  new  procedure,  and  that  new  pro- 
cedure is  evidence  viva  voce  and  not  by  affidavit. 
Therefore  wo  took  advantage  of  the  new  pre- 
cedure.     If  then  the  Legislature  has  said  it  is 
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the  absolute  right  of  the  litigant  to  have  the 
eyidenoe  taken  viva  voce,  is  it  possible  for  the 
Court  to  sit  as  a  Court  of  Appeal  upon  the 
Legislature,  and  saj  that  in  any  given  case  one 
of  the  litigants  ought  to  have  eonsented  to  take 
the  evidenoe  by  affidavit  P    Although  really  it 
is  a  small  matter  in  this  case,  yet  it  is  a  very 
important  question  with  regard  to  the  pro- 
cedure of  the  Court  under  the  new  practice, 
whether  the  Court  is  going  to  overrule  in  effect 
what  the  Legislature  has  pointed  out  as  being 
the  only  mode  in  which  evidenoe  shall  be  taken, 
except   by    express  agreement   between    the 
parties.    To  adopt  the  other  rule  would  be 
that  the  Court  in  every  case  is  to  go  into  the 
question  whether  the  parties  ought   to  have 
come  to  an  agreement  with  regard  to  giving 
evidence  in  the  cause.    I  venture  to  say  that 
we  were  perfectly  justified  in  resisting   that 
motion.      We  did  resist  it  successfully,  and 
theYice-Ohancellor  was  clearly  of  opinion  he 
could  not  make  the  order  without  our  consent. 
He  had  no  jurisdiction  to  compel  our  consent, 
and  he  can  have  no  jurisdiction  whatever  to 
order  us  to  pay  the  costs  for  not  consenting — ^in 
effect  to  punish  us  for  not  consenting  to  take 
evidence  in  a  way  that  is  distlactly  opposed 
both  to  the  policy  of  the  Act  and  the  plain 
words  of  Order  XXXVII. 

Bacon,  V.C. — I  hope  I  shall  never  be  tempted 
under  any  provocation  to  act  against  the  express 
enactments  of  the  statute,  or  to  deprive  any- 
body of  the  right  which  the  statute  confers 
upon  him.    Athough  the  statute  has  provided. 
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as  Mr.  Orossley  has  mentioned^  a  right  to  have 
certain  evidenoe  taken  in  a  certain  way,  I 
apprehend  that  the  Court  at  all  times  has  jurii^ 
diction  oyer  the  proceedings  in  every  suit,  and 
when  an  application  is  made  to  the  Court  that 
the  easier,  the  cheaper,  and  more  familiar  mode 
of  taking  evidence  should  be  adopted,  and  the 
Court  finds  that  he  is  resisted  upon  the  strength 
of  the  Act  of  Parliament  by  a  trustee— by  a 
trustee  wlio  has  not  to  argue  the  case  in  the  pre- 
sence of  the  cestuisque  truatentviho  are  interested 
in  arguing  it,  and  desire  that  an  unnecessary 
burden  in  the  shape  of  costs  should  not  be  cast 
upon  the  estate— -then  with  the  utmost  respect 
to  the  Act  of  Parliament,  with  no  desire  to  go 
beyond  it  or  to  go  contrary  to  it,  I  have  no 
doubt  that  the  Court  has  full  power  upon  such 
a  motion  to  direct  that  the  party  who  perversely, 
unreasonably,  and  unjustly  refuses  to  consent 
to  the  course  pointed  out,  shall  pay  the  costs  of 
that  motion.  Yice-Chancellor  Malins,  having 
the  matter  before  him,  reserved  the  order  for 
payment  of  the  costs  until  the  result  should  be 
seen.  What  is  the  result  P  The  trustees  obsti- 
nately and  unjustly  declined  to  avail  them- 
selves of  the  opportunity  which  the  statute 
gave  them.  They  relinquished  their  right  here, 
but  they  would  not  relinquish  it  before  the 
Vice-Chancellor.  Clearly,  according  to  their 
own  confession,  they  ought  to  have  agreed,  and 
they  did  not  agree,  and  their  refusal  cannot  be 
justified  or  accounted  for  upon  any  reasonable 
pretext. 
To  complete  the  order  which  the  Yice-Chan- 
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oelloT  left  uxiBiufiiied,  I  feel  myBelf  boimd  to 
require  the  irostees  to  pay  Uie  costs  of  ihat 


Peobats,  Diyoboe  and  Abmiralty  Divisiok. 

Fbobatb. 

(Before  Sm  Jaicbs  Hannxk,  J.) 
June  27th,  1876. 

COOK  V,  T0MLIN80N. 

This  "was  an  applicatiaii  to  the  Court  to  order 

that  the  ezecutioi)  and  attestation  of  a  -wilL  the 

Caught  for     «wjtioii  having  been  brought  for  tl»  purpose  of 

thepurpoM  of  proving  it  in  solemn  form,  should  be  proved  by 

proving  a  wiU     /ej      -i. 
in  •okmnform  attldavit. 

**/  ^^   der     ^^yf^^^y  ^  support  of  the  i^plioation : — By 

tu  ezeoution    Order  XXXYII.,  Erule  1,  ''the  Court  or  a  Judge 

^thewiu^^'* may  at  any  time,  for  sufficient  reason,  order 

be  proved  by    that  any  particular  £Eu>t  or  facts  may  be  proved 

*^fi^*^^'        by  affidavit."    Though  this  provision  has  never 

yet  been  applied  in  proving  a  -will  in  soleiim 

form,  the  words   are  suffidently  general   to 

include  such  a  case.    The  special  grounds  for 

making  the  application  are  that  the  value  of  the 

estate  does  not  exceed  JC200,  and  that  none  of 

the  parties  cited  have  appeared. 

Hansen,  J. — ^The  fact  that  none  of  the 
parties  cited  have  appeared  is  Jio  ground  far 
the  application,  for  the  parties  may  lave  re- 
frained from  appealing  because  they  relied  upon 
the  witnesses  being  examined  in  open  Court. 
I  do  not  thiok  that  the  directian  asked  for 

*  2  Ch.  D.,  686 ;  46  L.  J.  (Ch.),  274 ;  34  L.  T.  (N.  S.), 
16;  24  W,  a,  466. 
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would  be  justified  hy  Oiider  XXXYII^  Bule  1^ 
wliidi  is  only  applicable  to  the  proof  of  isolated 
fetcts.* 

See  also,  as  to  this  Bule,  Gabdineb  t?. 
Habdt,  reported  in  VoL  n.,  p.  231,  under  Qrd^ 
XIII.,  Rule  9 ;  and  Fbteb  v.  Wiseman,  and 
Knatchbtjll  v.  Fdwle,  reported  under  Order 
XXXVni.,  Eule  1,  infra,  pp.  380  and  832. 


EULE  4. 

{The  Court  wr  a  Judge  may,  in  cau^e  or  matter 
where  it  shall  ajppear  necessary  for  the  pur- 
poses  of  justice,  make  any  order  for  the 
examination  upon  oath  before  any  officer  of 
the  Court,  or  any  other  person  or  persons,  and 
at  any  place,  of  any  witness  or  person.) 


High  Ooubt  of  Jushce. — Ghangebx  Division. 

(Before  Sir  Georcfb  Jesbsl,  M.'B.) 
November  SOth,  1875. 

In  lie  SPBINOALL  &  goldsack's  contbact. 

This  was  a  summons  under  the  Vendor  and  o/tJ^^^** 
Purchaser  Act,   1874,  raising  a  question  of^^^ 
•compensation  between  vendor  and  purchaser.     jitOe  4,    ** 

J.  C.  Wright  applied  tbat  a  witaess,  whose  ^^^^^. 
evidence  was  essential,  but  who  bad  refused  to  Chaneery 
make  an  affidavit,  might  be  ordered  to  attend  ^^'^x  17 
for  examination  in  Court.  Viet^  eap.  22. 

Sir  Geoboe  Jessel,  M.E.,  after  referring  to 


•  24  W.  E^  851. 
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Order  XXXYII.,  Rule  4 :— I  direct  that  the 
eTidenoe  of  this  witness  be  taken  before  the 
Examiner.* 


{The  Court  or  a  Judge  may  order  any  deposition 
ISO  taken  to  be  filed  in  the  Courty  and  may 
empower  any  party  to  any  euch  cause  or  matter 
to  give  such  deposition  in  evidence  therein  on 
such  terms,  if  any,  as  the  Court  or  a  Judge  may 
direct.) 

High  Court  of  Justice. — Chanceby  Divisiox. 

(Before  Sir  Chahlbs  Hall,  Y.C.) 
January  26fA,  1876. 

BOLTON  V.  BOLTON. 

This  was  an  action  for  administration.  The 
defendant  had  obtained  upon  smmnons  at 
chambers  an  order— 

(1)  Allowing  him  to  have  an  aged  and 
infirm  witness,  who  resided  at  a  distance,! 
examined  on  his  behalf  de  bene  esse  ; 

(2)  Appointing  a  special  Examiner  for  the 
purpose;  and 

(3)  Giving  liberty  to  the  plaintiff  to  attend 
on  the  occasion  and  cross-examine. 

The  Examiner,  who  took  the  examination  in 
the  presence  of  the  plaintiff's  solicitor,  who 
croBs-examined  the  witness  returned  the  depo- 
sitions, which  were  not  in  his  own  hand- 
writing, to  London,  with  the  following  certifi- 
cate at  the  foot,  signed  by  him: — ^''I  hereby 

•  W.  N.,  1876,  p.  225. 
t  At  Newca8tle-on-Tyne. 
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oertifj  that  the  evidence  contained  in  this  sheet 
of  paper  was^  taken  by  me,  and  was  afterwards 
read  over  to  the  witness,  and  signed  by  her  in 
the  presence  of  me." 

The  Eecord  and  Writ  Clerk  refdsed  to  file 
the  depositions  on  the  ground  that  they  had 
not  been  ^Haken  down  in  writing  by  the 
Examiner,"  in  compliance  with  the  provisions 
of  the  32nd  section  of  the  15  &  16  Vict.,  c.  86. 

Ostcaldy  for  the  defendant,  applied  ex  parte 
for  leave  to  file  the  depositions,  submitting  that 
the  Court  had  power  under  Order  XXXVIT., 
Bule  4,  to  make  the  order.  He  also  contended 
that  at  Common  Law  it  had  not  been  the  prac- 
tice to  direct  the  depositions  on  the  examination 
of  witnesses  within  the  jurisdiction  (which  was 
the  present  case)  to  be  taken  down  in  writing 
by  the  Examiner  himself,  but  merely  to  be 
certified  under  his  hand.  (See  1  Arehbald's 
"  Practice/*  13th  edit.,  p.  306.>  He  also  cited 
In  Re  Spnngall  &  Goldsack's  Contract.* 

Hall,  V.C. — Considering  that  the  other 
parties  were  present,  and  saw  the  course  of 
procedure,  and  did  not  object,  and  that  the 
certificate  states  that  the  evidence  was  read 
over  to  the  witness,  I  shall  order  the  depo- 
sitions to  be  filed.t 


*  Beported  aupra,  p.  327. 

t  2  Ch.  D.,  217 ;  34  L.  T.  (X.S.),  123;  24  W.  R.,  426. 
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OKDEE  yyxyiil, 

&IJIJS  !• 

{Within  fourteen  days  after  a  consent  for  taking 
evidence  by  affidavit  as  between  the  plaintiff 
and  the  defendant  has  been  given,  or  within 
such  time  as  the  parties  may  agree  upon  or  a 
Judge  in  chambers  may  allow,  the  plaifUiff 
shall  file  his  affidavits,  and  deliver  to  the  de- 
fendant  or  his  solicitor  a  list  thereof.) 


A  guardian 
ad  litem  can 
contmtj  on 
behalf  of 
infant 
defendants, 
to  the  evidence 
being  taken 
by  affidavit. 
No  ordtrof 
the  Court  is 
necessary  to 
enable  him  to 
do  so. 


High  Court  of  Justich — Ohancert  Diyisioh. 

(Before  Sir  Chabubs  Hixl,  Y.C.) 
JansMry  llth,  1876. 

SRYBR  f7.   WISEMAK* 

Tbis  waB  an  administration  suit,  in  which 
Bome  of  the  defendants  were  infiants.  A  ques- 
tion arose  whether,  under  Order  XXXVIL, 
Rule  1,  and  Order  XXXYIH,,  Bule  1,  the 
guardian  of  infants  is  competent  to  consent  to 
the  evidence  being  given  by  affidavit  without 
the  consent  of  the  Court  being  obtained. 

The  defendants  had  not  required  any  state- 
ment of  claim ;  all  the  parties  were  desirous 
that  the  suit  should  be  heard  as  a  ^  short  causa" 
The  defendants'  solicitor  had  consented  to  the 
evidence  being  taken  by  affidavit. 

By  an  order  dated  the  16th  of  Deoember, 
1875,  upon  the  petition  of  the  defendants  in 
the  cause,  Mary  Ann  Wiseman  was  appointed 
guardian  ad  litem  to  the  infant  defendants. 
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Cozens  JIardf/f  on  behalf  of  tbe  plamidfiBBy 
applied  ex  parte  for  the  direotiozi  of  the  Court 
as  to  the  mode  of  taking  the  evidenoe.  Order 
XXXVII.,  Bnle  1,  provideB  that,  in  the  absence 
of  agreement  between  the  parties^  evidenoe 
must  be  taken  viva  voce.  But  the  Court  may 
for  sufficient  reason  order  that  any  partioular 
fact  or  facts  may  be  proved  by  affidavit.  Order 
XXXYIIL,  Itule  1,  speaks  of  taking  evidence 
by  affidavit  by  consent.  Order  XVI.,  Rule  8, 
provides  that  infants  may,  in  like  manner  as 
before  the  Act,  defend  any  action  by  their 
guardian  appointed  for  that  purpose.  Rule  24 
of  the  Order  of  the  fith  of  February,  1861,* 
provides  that,  subject  to  the  sanction  of  the 
Court  or  the  Judge  at  ohambers,  the  next 
friend,  goaidian,  or  committee  of  a  person 
xakder  disability  may  consent  on  bdlialf  of  such 
perBon  as  to  the  mode  of  taking  eTidanee  or  «B 
to  any  other  procedure. 

Bailey f  as  amicus  curiw^  stated  that  in  a 
recent  case  before  Yioe-OhanoeUor  Bacok, 
where  infants  were  oonoeomed,  the  consent  of 
the  guardian  to  the  evidence  being  taken  by 
affidavit  was  held  to  be  sufficient,  without  the 
order  of  the  Court. 

Hall,  Y.C. — My  view  is  that  the  guardian 
may,  under  the  new  Orders  and  Rules,  without 
asking  the  leave  of  the  Court,  consent  on  behalf 
of  the  infants  to  the  evidence  being  taken  by 
affidavit,  so  as  to  satisfy  Order  XXXVUI,, 


*  Hargan's  "  Chancery  Acts  and  Oidera,"  3rd,  edition, 
p.  691. 
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Bule  1.  The  gnardian  may,  of  oourBe,  decline 
the  responsibility  of  oonsenting,  and  leave  it  to 
the  Court  to  detennine  whether  the  affidavits 
shall  he  filed  or  not.  But,  if  the  guardian 
wishes,  he  can  give  the  requisite  consent.* 


Chancery  Division. 

(Before  Sir  Gbobge  Jbssel,  M.K.) 
January  18M,  1876. 

KNATCHBULL  t?.   POWLE. 

S.  P.  This  was  a  suit  instituted  hy  the  trustees  of 

a  marriage  settlement,  for  the  purpose  of  ob- 
taining the  direction  of  the  Court  as  to  the 
execution  of  the  trusts.  Some  of  the  defendants 
were  infants.  There  being  no  dispute  as  to 
the  facts,  it  was  desired  to  take  the  evid^ice 
by  affidavit;  but  a  doubt  was  raised  as  to  how 
the  consent  requisite  under  Order  XXXVII., 
Eule  1,  and  Order  XXXVIII.,  Eule  1,  was  to 
be  given  on  behalf  of  the  infants. 

Stirling  applied  ex  parte  for  the  direction  of 
the  Court,  and  asked  that,  if  necessary,  an 
order  might  be  made  by  the  Court,  under  Order 
XXXVII.,  Bule  1,  that  the  evidence  should 
be  taken  by  affidavit. 

Jessbl,  M.B. — ^An  order  is  unnecessary.  The 
consent  can  be  given  by  the  guardian  ad  liieniy 
he  being  competent  to  consent  to  any  matter 
relating  to  the  conduct  of  the  cause,  t 

•  46  L.J.  (Ch.),  199;  33  L.  T.  (N.S.),  779;  24  W.E., 
205. 
t  1  Ch.  D.,  604  ;  24  W.  R.,  629. 
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See,  f  urtiher)  as  to  this  Bide,  the  case  of 
Pattison  <?•  WooLBR,  reported  under  Order 
XXX  Vll.,  Bule  1,  supra^  p.  318. 


BULE  3. 

(Time  within  which  the  plaintiff  is  to  file  his 

affidavits  in  reply.) 

See,  as  to  this  Bale,  the  case  of  Bob  €• 
Daties,  reported  supray  p.  126. 


BuLE  6. 

{When  the  evidence  in  any  action  is  under  this 
Order  taken  by  affidavit^  such  evidence  shall 
be  printed.) 


High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Charles  Hall,  Y.C.) 
February  \9thy  1876. 

THE  ATTORNEY-GENERAL   V.  THE  PAGHAM 
HARBOUR  RECLAMATION   COMPANY. 

The  facts  of  this  case  will  be  found  reported  ^Znj»uU 
stipraj  p.  119,  nomine  Caldwell  r.  The  Pag-  was  turned 
HAM  Harbour  Beclamation  Company.    Upon  \nfonnation 
the  order  for  the  amendment  of  the  writ  and  the  ^w*?  action, 
statement  of  claim  having  been  made,  the  fiat  xxr//./*^ 
of  the  Attorney-General  was  obtained.  Several  ^''  ilV?"^ 
affidavits   (those  on  behalf  of    the  -phiatifb  the  piainttfi' 
amounting  to  the  whole  of  their  evidence  in  'J*^^^ 
chief)  having  been  filed  before  the  action  -waspart'of  the 
turned  into  an  information  and  action,  tv^^^had 

Dickinson,  Q.C.,  and  Ingle  Joyce,  iot  \heheen  taken  by 
informant  and  plaintifiis,  applied  for  an  order  ^mainder 
that  the  remainder  of  the  evidence    in   the  ^f  ^^  evidence 


334     SUPREME  COURT  OP  JUDICATUBB  ACT,  1875. 

wot  ordered  to  informatioii  and  aotion  might  be  taken  by 
ajfidavU,  affidavit,  and  that  ihe  requirement  of  Order 
T^JiiLentof  "^^^^^^j  Itule  6,  that  the  affidayits  mnat 
Order  be  printed,  might  be  dispensed  with. 

R^lfiLl  Eddis,  Q.C.,  and  Whitehorne,  for  the  de- 
sueh  evidence  f endants,  did  not  objeot,  as  the  affidavit  evi« 
woe  di^Bed  denoe  might,  if  neoessary,  be  supplemented  by 
with.  Qpal  evidence. 

Hall,  Y.C,  made  the  order,  adding  that  he 
hoped  that,  after  the  experience  that  the  Court 
had  recently  had  of  oral  evidence,*  the  evidence 
in  all  Chancery  suits  would,  as  far  as  possible, 
be  taken  by  affidavit,  as  he  considered  that  it 
was  strongly  for  the  interest  of  the  suitors  that 
this  course  should  be  adopted.! 


{The  notice  of  trial  shall  be  given  (U  the  sam^ 
time  or  times  after  the  close  of  the  evidence  as 
in  other  cases  is  by  these  Rules  provided  (rfter 
the  close  of  the  pleadings.)X 


*  The  Tinua  reporter  appenda  the  foUowin^  note  to  his 
report  of  this  case : — *'  We  presume  hia  lordship  was 
allading  to  the  length  of  time  which  has  been  occupied, 
and  the  manner  in  which  the  Court  has  recently  been 
blocked  by  the  hearing  of  cases  in  which  evidence  has  been 
given  orally ;  as  instemces  of  which  we  may  mention  two 
cases,  one  of  which  occupied  two  days,  although  the  only 
question  was  whether  an  agreement  for  the  sale  of  a  public- 
house  had  been  Altered  into,  and  the  other  of  which 
occupied  a  still  longer  time,  although  it  was  a  very  simple 
Stock  Exchange  case." 

t  W.  N.,  1876,  p.  94;  Timee^  Monday,  Febiuaxy  21st 
1876. 
X  See  Order  XXXVI.,  Rules  3  and  4. 
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High  Coubt  of  Jttstice. — Chancery  Division. 

(Before  Sir  Geobob  Jbssbl,  M.B.) 
February  lithj  1876. 

WAKING   V.   LACGSY. 

This  was  azr  action  for  foreelosirre   Inr  e^Bvidmeeby 

,  •  .  XT  i.»  i!  J.  •  1   I.   J  affidavit,  taken 

mortgagee  m  posBesaion.    Notijce  oi  tnal  naa  ^y^  ^  ^^i^e 
been  given  on  the  7th  of  December,  1875,  and  ;/  ^^^J'  ffy 
on  the  loth  of  December  the  plaintin  obtamed  trial,  if  taken 
an  order  at  chambers  to  take  evidence  by  affi-  ^j!^^*^  order 

davit.  Order 

Langwarthy,  for  the  plaintiff,  referred  to  j^lf^^- 
Order  XXXVIH.,  Bule  6,  but  submitted  that,  not  apply. 
the  evidence  having  been  taken  under  a  Judge's 
order,  it  was  immaterial  that  the  affidavits  had 
been  filed  subsequently  to  the  notice  of  trial. 

Jessel,  M.Ei. — ^The  rule  referred  to  does  not 
apply  when  the  evidence  filed  after  notice  of 
trial  is  taken  under  a  Judge's  order.* 


OEDBB  XXXIX 

BULE    1. 


(A  party  desirous  of  obtaining  a  new  trial  of 
any  cause  tried  in  the  Queen* a  Benchy  Common 
Fleas  or  Exchequer  DtvisionSy  on  which  a  verdict 
has  been  found  by  a  Jury  or  by  a  Judge  toith" 
out  a  Juryy  must  apply  for  the  same  to  a 
Divisional  Court  by  motion  for  an  order 
calling  upon  the  opposite  party  to  show  eause^ 
at  the  expiration  of  eight  days  from  the  date 

•  24  W.  B.,  818. 
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of  the  order  J  or  %o  soon  after  as  the  case  can  be 
heard,  why  a  new  trial  should  not  be  directed. 
Such  motion  shall  be  made  within  four  days 
after  the  trials  if  the  Ditisional  Court  is 
then  sitting,  or  within  the  first  four  days 
after  the  commencement  of  the  sitting  of  the 
Divisional  Court  next  after  the  trials  or 
within  such  extended  time  as  the  Court  or  a 
Judge  may  allow,) 


The  four  days 
within  fchieh  a 
inotionfor  a 
new  trial  must 
have  been  made 
under  the 
(repealed) 
Rule  L  of 
Order 
XXXIX. 
were  dayt  on 
which  the 
Divieional 
Court  irae 
actually 
eitting. 


Court  of  Appeal. 

(Before  James,  Mbllish  and  Bagoalat,  L.JJ.) 

Juiy  26M,  1876. 

HALLUMS  r.   HILLS. 

This  was  an  appeal  from  a  decision  of  the 
Common  Pleas  Division  refasing  to  grant  a 
rule  for  a  new  trial  on  the  ground  that  the  ap- 
plication had  not  been  made  within  the  time 
limited  by  Order  XXXIX.,  Eule  1. 

The  action  was  tried  before  the  Lord  Chief 
Justice  of  England,  at  Maidstone,  on  July 
11th,  1876,  when  a  verdict  was  returned  for  the 
plaintiff. 

The  Common  Pleas  Division  was  not  then 
sitting  in  Banc  at  Westminster,  and  did  not  so 
sit  until  July  17th,  when  it  sat  for  one  day. 
It  next  sat  on  July  24th,  when  an  application 
was  made  on  the  part  of  the  defendant  for  an 
order  calling  on  the  plaintiff  to  show  cause 
why  a  new  trial  should  not  be  directed,  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence.  The  Common  Pleas  Division 
(Lord  Coleridge,  C.J.,  Quain,  J.,  and  Pol- 
lock, B.},  without  going  into  the  merits  of  the 


BEPORTS  OP  GASES.  337 

case^  refused  th^  applioation,  on  the  ground 
that  it  was  too  late :  the  motion  could  only 
be  made  "  within  the  first  four  days  after  the 
oommencement  of  the  sitting  next  after  the 
trial."  The  sitting  had  commenced  on  the 
17th;  so  that/ in  fact,  the  defendant  had  only 
one  day  in  which  to  move. 

From  this  decision  the  defendant  appealed. 

Comey  for  the  appellant,  now  moved  ex  parte 
by  way  of  appeal  The  construction  put  upon 
Order  XXXIX.,  Rule  1,  by  the  Common  Pleas 
Division  must  in  many  instances  deprive  parties 
against  whom  a  verdict  had  been  given  of  their 
right  of  applying  for  a  new  trial.  "  The  first 
four  days  after  the  commencement  of  the  sitting" 
must  be  days  on  which  the  Divisional  Court  is 
actually  sitting.  In  this  view  the  24th  of  July 
was  the  second  day,  and  the  defendant  had  a 
right  to  apply  on  that  day. 

Melltsh,  L.J. — ^It  is  desirable  that  it  should 
be  known  to  be  our  opinion,  that  when  cases 
are  tried  on  Circuit,  and  the  Divisional  Court 
is  sitting  only  once  a  week,  the  four  days  within 
which  a  motion  for  a  new  trial  is  to  be  made  must 
be  four  days  upon  which  the  Divisional  Court  is 
actually  sitting.  Otherwise,  in  many  cases  tried 
on  Circuit  it  would  be  impossible  to  move  for  a 
new  trial  at  all.  Suppose  the  Divisional  Court 
eat  on  a  Tuesday,  and  a  case  was  tried  on 
Monday  at  a  place  a  long  way  from  London, 
such  as  Leeds,  and  the  verdict  was  not  given 
till  six  o'clock  in  the  evening,  it  would  be  prac- 
tically impossible  to  move  before  the  Divisional 
Court  on  the  Tuesday,  and  if  it  did  not  sit  till 

22 
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the  following  Tuesdaj  there  would  never,  if  the 
deoisicm  appealed  from  is  xi^t,  be  an  oppor- 
tunity of  moving  at  alL 

James,  L.  J.,  was  of  the  same  opinion.  The 
Bnle  must  be  oonstraed  Teascmably. 

Baogalay,  LJ.y  concuired.    - 

The  motion  for  a  new  trial  was  then  heazd 
on  the  merits. 

The  Court  held  that  no  snffioient  reason  had 
been  shown  for  calling  upon  the  plaintiff  to 
show  cause  why  a  new  trial  should  not  be 
directed.* 


High   Court    of   JusncE, — Common   Pleas 

Division. 

(Before  Lord  CkiLBBiDOB,  C.J.,  Kxlly,  CJB.,   and  Abohi- 
BALD,  J.,  Bitting  as  a  Divimonal  Court.) 

August  Uty  1876. 
PONBENSON   V.   PLANQUE. 

^'^  In  this  case  the  trial  was  on  the  22nd  of 

July,  1876,  and  the  next  Divisional  Court  sat 
on  the  24th  and  25th,  and  the  party  against 
whom  the  verdict  was  found  at  the  Assises  did 
not  move  then,  and  he  proposed  to  move  now. 
Tal/ard  Salter ^  in  moving,  said  he  oertainly 
was  not  in  time  on  one  oonstmotion  of  the  Bole, 
for  a  Divisional  Court  had  sat  during  the  fbor 
days,  and  the  four  days  had  now  expired ;  but 
he  cited  the  report  of  the  decision  of  the  Court 
of  Appeal  in  Mallums  v.  Hilh\  to  show  that  the 

♦  W.  N.,  1876,  p.  237 ;  46  L.  J.  (Q.  B.),  88;  24  W.R., 
9M ;  T%me8,  Thursday,  July  27tli. 

t  Beporfced,  «i9»r«y  p.  386. 
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party  had  four  days  during  whioh  the  Court 
was  actually  sitting. 

Archibald^  J.,  observed  that  this  would 
give  him  until  next  November. 

Lord  Coleridge,  C. J.,  calling  for  the  report 
in  the  TimeSy  saidhe  believed  it  was  by  a  member 
of  the  Bar^  and  he  read  it. 

Lord  Coleridge,  C.J. — If  that  was  so 
decided  by  the  Court  of  Appeal,  of  course, 
though  I  take  a  different  view,  I  should  follow 
their  decision.  But  I  do  not  understand  that 
they  did  so  decide. 

£ellt,  C.B. — It  was  not  necessary  for 
the  Court  of  Appeal  so  to  decide;  for  the 
Divisional  Court  was  not  sitting  when  the  four 
days  expired,  and  so  here.  Therefore,  in  this 
case  as  in  that,  the  party  is  in  time ;  and  it 
is  not  necessary  in  this  case,  any  more  than 
in  the  other,  to  enter  into  the  question  whether 
the  party  has  four  days  during  which  the 
Court  is  actually  sitting. 

Lord  Coleridge,  C.J. — I  concur.  The 
pnty  has  four  days  to  move  in,  and  most 
move  in  four  days  if  the  Court  is  then — that 
is,  on  the  fourth  day — sitting }  but  if  it  is  not 
sitting  on  the  fourth  day,  then  the  party  has 
until  the  next  sitting  of  the  Divisional  Court  to 
move.  Accordingly  in  the  present  case  the 
party  is  in  time. 

The  motion  was  accordingly  heard  on  the 
mflritB,  but  the  case  was  of  no  public  interest.* 

*  TimeSf  Wedneeday,  Augiut  2&d,  1876. 
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Court  of  Appeal.  ' 

(Before  Jambs,  Msllisk  and  Baooalat,  L. JJ.) 

Auffutt  7th,  1876.  I 

ALLGOOD  €7.  GIBSON. 

S.  P.  This  was  a  motion  ex  parte  on  behalf  of  the 

defendant,  by  way  of  appeal  from  a  decision  of 
the  Divisional  Court  of  the  Common  Pleas 
Division,  on  the  31st  of  July,  1876,  refusing  to 
entertain  a  motion  for  a  new  trial  on  the  ground 
that  the  motion  was  not  made  within  the  four 
days  from  the  trial  in  which,  by  Order  XXXIX.. 
Bule  1,  such  applications  are  to  be  made.  Tha 
action  was  brought  in  the  Common  Pleas 
Division  in  respect  of  an  alleged  trespass  on 
the  plaintiff's  right  of  fishery  in  the  Tyne,  and 
was  tried  before  Mr.  Justice  Lush  at  the  New- 
castle Assizes  on  the  13th  of  July.  A  verdict  was 
found  for  the  plaintifiP,  and  the  defendant 
sought  to  obtain  a  new  trial,  on  the  groimd  of 
the  improper  rejection  of  evidence,  and  that  the 
verdict  was  against  the  weight  of  evidence. 

Since  the  trial  at  Newcastle  there  had  been 
four  sittings  of  the  Divisional  Court — ^viz.,  on 
the  17th,  24th,  25th,  and  31st  of  July.  On 
the  31st  of  July  the  Court  was  moved  for  a  new 
trial,  but  the  Court  refused  to  hear  the  motion, 
on  the  merits,  on  the  ground  that  it  was  not 
made  within  the  four  days  £rom  the  trial  speci- 
fied in  Order  XXXIX.,  Eule  1,  and  Lord 
Coleridge,  C.  J.,  also  decided  that  he  had  no 
discretion  to  enlarge  the  time  for  hearing  the 
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motion  after  the  four  days  had  *  run  out  under 
the  last  clause  of  Order  XXXIX.,  Rule  1,  and 
Order  LVTL,  Rule  6. 

Cowiey  in  support  of  the  application,  referred 
to  the  decision  of  the  Court  of  Appeal  in 
Halluma  v.  Hilhy  *  on  the  26th  of  July,  in 
which  their  Lordships,  though  refusing  the 
motion  for  a  new  txial  on  the  merits,  held  upon 
the  question  of  practice  that  the  four  days 
mentioned  in  the  order  must  mean  four  days 
on  which  the  Divisional  Court  was  actually 
sitting.  This  decision  was  relied  upon  in  the 
application  to  the  Divisional  Court,  but  Lord 
Coleridge  had  treated  the  remarks  of  Lord 
Justice  Mellish  in  Hallums  y.  Sills  as 
mere  obiter  dicta,  and  stated  that,  until  set 
right  by  an  actual  decision  of  the  Court  of 
Appeal;  he  should  continue  to  hold  that  the 
motion  for  a  new  trial  must  be  made  within 
four  days  after  the  trial,  provided  the  last  of 
those  days  be  one  on  which  the  Divisional  Court 
was  sitting,  and,  if  not,  then  on  the  next  day 
on  which  the  Divisional  Court  shall  sit.  He 
also  pointed  out  the  great  hardship  of  limiting 
applications  for  new  trials  of  actions  tried  at  the 
Assizes  to  the  time  laid  down  by  the  Divisional 
Court.  The  Divisional  Court  might  not  be 
sitting,  and  in  most  instances  it  would  be  almost 
impossible  before  the  termination  of  the 
Circuit  to  obtain  the  attendance  in  London  of 
the  Counsel  who  had  been  engaged  in  the  trial 
at  the  Assizea  This  was  the  case  in  the  present 


*  Reported,  tuprUf  p.  386. 
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instance;  but,  on  the  matexials  funuahedio 

he  wafi  prepaied,  thoiaghat  Bome  diMdvaatage, 

to  move  upon  the  merits. 

MsLLisH,  L. J.,  said  tiiat  there  -was  80  much 
doubt  on  the  construotion  of  the  oxder,  especially 
haying  regard  to  the  fact  that  Salltimg  y. 
Sills  was  decided  upon  an  e»  parte  applica- 
tion, that  their  Lordships  were  diq[K)6ed  to 
grant  a  rule  to  show  cause  in  order  that  the 
matter  might  be  argued  and  the  practice 
settled. 

After  some  further  discussion  it  was  arranged 
that  the  application  should  stand  oyer  till 
November. 


CoimT  OF  Appeal, 

(Before  Jaubb,  Mbllish,  and  Baooallat,  L. JJ.) 

August  Ithy  1876. 

APPLEYAKD   V.    YATES. 

s.  P.  This  was  a  motion  ex  parte  on  behalf  of  tiie 

plaintiff  in  this  action^  by  way  of  appeal  6am 
the  decision  of  the  Diyisional  Court  of  the 
Oommon  Fleas  Division. 

The  action  was  tried  at  Leeds  Aamxi6%  on  the 
Idth  of  July,  1876,  verdict  for  the  defendant. 
Since  then  the  Diyisional  Court  of  the  Common 
Fleas  Diyision  had  been  sitting  on  the  24th, 
25th,  and  31st  of  July,  and  on  the  31st  the 
plaintiff's  appKcation  for  a  rule  for  a  new  trial 
was  refused  on  the  ground  that  the  i^Ucatum 
was  too  late. 


*  TtWf,  Tuesday,  August  8th,  1876. 
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Powell  in  support  of  ihe  applicatioii. 

The  GotTBT  direotedy  aa  in  Allgood  r. 
6iB80!N,'*  that  the  application  should  stand 
over  tni  November.t 


In  consequence  of  these  cases  Bule  1  was  re- 
pealed by  the  Rules  of  Court,  December,  1876, 
and  the  following  Bules  were  substituted  for 
it:— 


BULE  1a. 

{Where  %n  an  action  in  the  Queen^e  Bench, 
Common  Fleas  or  Exchequer  Diinmn,  there 
has  been  a  trial  by  a  Jury,  any  application 
for  a  new  trial  shall  be  to  a  Divisional  Court, 
And  where  the  trial  has  been  by  a  Judge 
without  a  Jury  the  application  for  a  new 
trial  shall  be  to  the  Court  of  Appeal!) 


BuiiB  1b. 


{Applications  for  new  trials  shall  be  by  motion 
[/or  an  order^,  calling  on  the  opposite  party  to 
show  cause,  at  the  expiration  of  eight  days 
from  the  date  of  the  order,  or  so  soon 
after  as  the  case  can  be  heard,  why  a 
new  trial  should  not  be  directed.  Such 
motion  shall  be  m&de  within  the  times  foh 
lowing,  unless  the  Court  or  a  Judge  shall 
enlarge  the  time : — An  application  to  a  Divi- 
sional Court  for  a  new  trial,  if  the  trial  has 

*  Bepoited,  mpra,  p.  340. 
t  Tim$9,  Twrndtky,  Aogost  8tfa,  1871. 
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taken  place  in  London  or  TFestmintter, 
shall  be  made  within/our  days  after  the  trial, 
or  on  the  first  subsequent  day  on  which  a 
Divisional  Courts  to  tchich  the  application  may 
be  made,  shall  have  actually  sat  to  hear  motions. 
If  the  trial  has  taken  place  elsewhere  than 
in  London  or  Middlesex,  the  application  shall 
be  made  within  the  first  four  days  of  the  next 
following  sittings,) 


High  Court  of  Justice.1 
Probate,  Divorce,  and  Admiralty  Division. 
— Probate  and  Divorce. 

(Before  Sir  J.  Hannbn,  J.,} 
February  29th,  1876. 

JOLLANDS  9.  JOLLANDS. 

An  application     TluB  case  YTOS  heard  before  Sir  B.  Philli- 
^Z  :  r *^  MOUB,  who  found  in  favour  of  the  petitioner  <m 
m  the  Frobat0  aJi  the  questions  raised  in  the  suit. 
Diviiion  Spinks,  Q.C,  on  behalf  of  the  respondent, 

i*^^^i^x  i^  **  intimated  that  he  intended  to  move  for  a  role 

heard  before  a 

Divieional  nisi  for  a  new  trial  of  the  cause,  and  the  time 
for  making  the  application  was  enlarged.  On 
the  matter  being  again  mentioned  to-day, 

Hannbn,  J.,  said  it  appeared  to  him,  without 
discussing  the  question  whether  he  alone  could 
hear  and  determine  the  application  or  whether 
he  should  be  assisted  in  tiie  matter  by  one  or 
more  of  the  other  Judges,  that  it  was  clear  ^he 
had  the  power,  with  the  concurrence  of  Sir  B. 

Phillimore,    of  determining    what  businesB 

should  be  heard  before  the  Divisional  Oouit. 
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In  the  other  Diyisions  of  the  High  Court  ap- 
plications of  the  kind  in  question  were  hea^ 
before  a  Divisional  Court.  It  was  probable 
that  Sir  B.  Fhillimore  would  agree  with  him 
that  it  was  a  proper  matter  to  be  heard  before 
the  Divisional  Courts  and  in  that  ease  he  should 
hear  the  application  for  a  rule  nisi  for  a  new 
trial  with  Sir  B.  Fhillimore  and  a  Judge  of 
one  of  the  other  Divisions.* 


Queen's  Bench  Ditision. 

(Before  Blaolbubn,  Quaik  and  Field,  JJ.) 
February  2Ut,  1876. 

SCABF  V.  GENERAL  STEAM  NAVIGATION  COMPANY. 

A  verdiot  having  been  found  for  the  plaintiff, 
the  Judge  (Field,  J.),  under  Order  XXXVI.,  ^^f"**^^^^ 
Bule  22,  directed  judgment  to  be  entered  for  entered  for  the 
the  plaintiff,  reserving  leave  to  the  defendants'**^' ? 
to  move  to  enter  judgment  for  the  defendants,  a  new  trial. 
The  case  was  set  down  by  the  defendants  on  ^defmLnu 
motion  for  judgment  under  Order  XL.,  "Rule  2 ;  y*^^^^ 
and  an  order  nisi  was  also  obtained  by  the  i,  and  a* 
defendants    for    a  new    trial     under     Order  ^^^j^^^. 
XXXIX.,  Bule  1,   on    the  ground  that  the  the  defendants 
verdict  was  against  the  weight  of  evidence.         ^^  e^2 

The  Court  directed  that  the  two  motions  were  directed 
should  come  on  together;  and  that  the  de-^^^^^^.  ff^^  ' 
fendants*  Counsel  should  begin.f  ?^"«^'^  'if  i^ 

° defendante  to 

begin* 
*  Times,  Wednesday,  March    1st,  1876.    See,  now,  the 

Appellate  JnriBdiction  Act,  1876,  a.  17. 

t  W.  N.,  1876,  p.  83  ;  11  N.C.,  49, 


I 
i 
I 
1 

or 
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SeeyalflOythdoaseof  Fubnbll«.Thb  Gssat 
Westebit  Bailwat  Ck)icPANY,  reported  under 
Order  LVm.,  Eule  6,  infra. 


BULE   3. 

{A  new  trial  shall  not  be  granted  an  the  ground 
of  misdirection  or  of  the  improper  admission 
or  refection  of  evidence^  unless,  in  the  opinion 
of  the  Court  to  which  the  application  is  made, 
some  substantial  wrong  or  miscarriage  has 
been  thereby  occasioned  in  the  trial  of  the 
action;  and  if  it  appear  to  siuck  Court  thai 
such  wrong  or  miscarriage  affects  part  only 
of  the  matter  in  controversy,  the  Court  may 
give  final  judgment  as  to  part  thereof  and 
direct  a  new  tried  as  to  the  other  parts  only.) 


BuLE  4. 

(A  new  trial  may  be  ordered  on  any  question 
in  an  action,  whatever  be  the  grounds  for  the 
new  trial,  without  interfering  with  the  finding 
or  decision  upon  any  other  question,) 


High  Couet  op  Justice. — Common  Fleas 

Division. 

(Before  IioidCoLBBXDOB,  CJ.,  andBBnTsnd  IiiinN^nr,  JJ.) 

AprU  21th,  1876. 

MARSH  f>.    I8AA0B. 

Whm  tie  This  was  an  action  tried  before  Lindlet^  J., 

aai^  ^are**    ^^^  ^  Special  Jury,  at  the  Nottingham  Spring 

teparate  and    AsSlzeS,  1876. 

^fo        The  aetion  was  brought  on    fonr  separate 
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gH,imdB:-(l)  for^^nongM^^;^)  f<»  ^^J 'jj^^l^t.. 
servioes  rendered  by  the  plaintiff  in  DoiXaing  a  fouhoue  the 
bridge ;  (3)  for  gervioei  rendered  by  the  plaintiflP^^^'^  ^  ^^ 
m  negotiating  a  lease  of  a  oolliery ;  and  (4)  aeeept  'the 
for  services  rendered  by  the  plaintiff  to  iJ^'j^^'^l^^ 
dafendani  dazing  a  parliamentazy  eleotion,  in  issue  or  issues 
wbieh  the  defendant  wae  a  guooeedul  candidate.  ^e^a^\i^^ 
The  Jury  -irere  nnable  to  agree  upon  the  first  yree,  and  to 

T-  .  i»      xi_       1    •   i^w dxseharge  the 

inna.    They  returned  a  verdict  tor  tna  ^idsaaxmj^ry  on  any 
on  the  second  and  third  issues,  and  a  verdict  for  ^^J^^^ 
the  defendant  on  the  fourth  issue.    The  Judge  are  unable  to 
reoeived  the  verdict  of  the  Jury  on  the  second,  ^;;^^jj^ 
third,  and  fourth  ifisues,  and  discharged  them  on  the  decided 
fixmi  giving  a  verdict  on  the  first  issue  without  f^^deHded 
the  consent  of  the  parties  or  of  their  Counsel.*  ^^^;;^^^ 
Metcalfe  {Graham  with  him)  now  moved  for  sent  doumfir 
a  rule  nm  for  a  new  trial.    The  learned  Judge  «  ^'^  ^^' 
had  no  power  to  accept  a  verdict  on  three  out  of 
the  four  issues,  and  discharge  them  from  giving 
a  verdict  on  the  remaining  issue.      Tinkler  v. 

Rowland.^ 

Lofd  Coleridge,  C.J.— The  main  point  cm 
which  it  has  been  contended  that  this  action 
ought  to  be  reconsidered  at  a  new  trial  is  that 
there  has  been  a  miscarriage  of  justice,  because 
the  verdict  has  been  received  on  some  issues 
Und  not  on  all,  and  consequently  the  whole 
action  must  fail. 

I  am  of  opinion  that  this  is  no  ground  for  a 
new  trial.  The  only  authority  which  has  been 
dited  in  favour  of  the  defendant's  cont^xtio'n 


•  MeOor  ior  iSb»  plaintiff;  MeUalfo  lor  the  deinndBiit. 
t  4  AA.  and  K,  S6S. 
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was  decided  under  a  form  of  pleading  whioh 
has  ceased  to  exist. 

Eules  3  and  4  of  Order  XXXTX.  are  a  con- 
dusive  answer  to  the  defendant's  contention* 
Those  Eules  proyide  that,  if  there  is  a  mis- 
cairiage  on  one  issue,  the  Court  may  giye  judg^ 
ment  on  those  issues  which  are  satisfaotoiily 
disposed  of,  and  send  the  action  down  for  trial 
on  the  others ;  and  therefore  it  appears  to  me 
that,  when  the  causes  of  action  are  separate  and 
distinct,  the  Court  has  perfect  power  to  treat 
them  separately.  My  brother  Lindley  exer- 
cised a  wiBC  discretion  when  he  discharged  the 
jury  on  that  matter  on  which  they  disagreed. 
If  he  had  not  done  so^  he  would  haye  rendered 
the  whole  matter  nugatory. 

It  is  not  before  us,  and  we  are  not  asked  to 
decide,  what  is  to  be  done  with  respect  to  the 
claim  which  remains  unsatisfied ;  but,  as  it  is 
better  to  decide  the  whole  matter,  we  giye 
judgment  for  the  plaintiff  on  those  issues  which 
haye  been  decided  in  his  f  ayour,  and  judgment 
for  the  defendent  on  the  one  which  has  been 
decided  in  his  f  ayour,  and  will  leaye  the  parties, 
if  they  think  fit,  to  take  down  the  imdeoided 
issue  to  a  new  trial. 

Bbett,  jr.— If  there  is  misdirection  as  to 
one  question,  the  Court  could,  under  Order 
XXXIX.,  Bule  3,  order  a  new  trial  on  that 
issue;  if  a  yerdict  is  returned  on  one  issue 
against  the  weight  of  eyidence,  the  Court  could, 
tmder  Order  XXXIX.,  Bule  4,  send  that  issue 
for  a  new  trial,  and  giye  judgment  on  the 
others.    It  seems  that  the  discharge  of  the  Jury 
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on  one  issue  is  within  Bnle  4,  and  that  we  can 
make  an  order  for  a  new  trial  on  that  issue ; 
and  that  consequently  we  have  power  to  say^ 
we  will  order  a  new  trial  on  the  fourth  issue, 
but  we  will  not  interfere  with  the  others ;  and 
therefore  it  is  right  to  say  that  the  Court  gives 
judgment  on  the  three  issues,  and  on  the  fourth 
leaves  the  parties  to  do  as  they  please. 

LiNDLEY,  J. — ^It  seems  to  me  that  this  is  a 
matter  of  common  sense  ;  for  now  that  we  have 
several  claims  in  one  action,  such  claims  would 
become  inextricable  unless  there  was  power  to 
take  judgment  on  those  issues  on  which  the 
Jury  agree,  and  discharge  them  upon  those  on 
which  they  are  unable  to  agree. 

Judgment  accordingly.* 


ORDER  XL. 

Rule  1. 

{Except  where^  by  the  Act  or  by  these  Rules,  it 
is  provided  that  judgment  may  be  obtained  in 
any  other  manner^  the  judgment  of  the  Court 
shall  be  obtained  by  motion  for  judgment) 

See  the  case  of  Scarf  v.  The  General 
Steam  Navigation  Company,  reported  under 
Order  XXXIX.,  Rules  1  a  and  1b,  supra^  p.  345. 


Rule  8. 

{Where  issues  have  been  ordered  to  be  triedy  or 

issues  or  questions  of  fact  to  be  determined  in 

any  manner,  and  some  only  of  such  issues  or 

questions  offuct  have  been  tried  or  determined, 

*  46  L.  J.  (C.  P.),  606. 
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any  party  who  considers  that  ike  result  ^ 
such  trial  or  determination  renders  the  trial 
or  determination  of  the  others  of  them  iinnt- 
cessaryy  or  renders  it  desirable  that  the  trial 
or  determination  thereof  should  be  po^tponedj 
may  apply  to  the  Court  or  a  Judge  fer 
leave  to  set  dotcn  the  action  on  meiion  far 
judgment^  without  waiting  for  such  trial  or 
determination  ;  and  the  Court  or  Judge  may, 
if  satisfied  of  the  expediency  tJtereof,  give 
such  leave f  upon  sttch  terms,  if  any,  as  shall 
appear  just,  and  may  give  any  directions  which 
may  appear  desirable  as  to  postponing  the  trial 
of  the  other  questions  of  fad,) 

See  the  case  of  The  Bepublic  of  Bolivia 
V.  The  National  Bolivian  Navigatioh  Com- 
pany, reported  under  Order  XXXIV.,  Rule  2, 
p.  245,  supra. 


EULE  11, 
{Any  party  to  an  action  may  at  any  stage  thereof 
apply  to  the  Court  or  a  Judge  for  such  order  as 
he  may,  upon  any  admissions  of  fact  in  the 
pleadings,  be  entitled  to,  without  waiting  for 
the  determination  ef  any  other  question  between 
the  parties.  The  foregoing  Rules  (^  this 
Order  shall  not  apply  to  such  applications;  but 
any  such  application  may  be  made  by  motion^ 
so  soon  as  the  right  of  the  party  applying 
to  the  relirf  claimed  has  appeared  from  the 
pleadings.  The  Court  or  a  Judge  mof,  on 
any  such  applieation,  giee  sueh  relief,  eulgect 
to  sueh  terms,  if  any,  as  sueh  Court  or  Judge 
may  think  fit.) 
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High  Court  or  Justigs. — Chakobrt 

DiVlSIOK. 

(Before  Sir  Jambs  Bacon,  V.O.) 

January  20M,  1876. 

RUMSEY    f?.    READE. 

E,  B.  Cope  J  on  behalf  of  the  plaintifEiSy  the  i*^  « ««»^  ^y 
trustees  of  the  will  of  William  Duell,  moved  «  JiUagainH 
under  Order  XL.,  Rule  11,  on  notice,  that  an  their  agents  for 
aoooimt  might  be  taken  of  all  sums  reoeiyed  \xj  and  the   ' 
the  defendant  for  or  on  account  of  the  estate  of  ^^^^^^  «-?  ^f 

the  aeeurtttee 

William  DueU,  deceased,  and  of  the  application  belonging  to 
thereof  respectively,  and  of  aU  profits  (if  any)  'tlThe^J 
made  by  the  defendant  with  the  trust  funds;  and  the  ut  of 

"KT  hair 

also  an  account  of  the  preseut  state  of  the  invest-  i87W»  which 
ments  of  such  trust  funds,  and  of  all  dividends,  *^  defendant 
mterest,  and  mcome  ansing  from  such  mvest-  admitted  the 
ments,  which  had  accrued  or  been  received  by  ^«'Ky«»^/*«* 

,  the  seeurtttes 

the  defendant ;  and  that  the  defendant  might  were  in  hie 
deUver  up  to  the  plaintiiSs  aU  moneys,  deeds,  ^;'^^'  "" 
documents,  writings^  and  securities  for  money,  niade,  under 
belonging  to  the  estate  of  William  Duell,  de-  ^^iffyir 

ceased.  an  account. 

The  defendant  did  not  appear  to  oppose  the  ^delivery  up  of 

motion.  ^**  eeeuritiee. 

The  plaintifPs  filed  their  Bill  on  the  21st  of 
August,  1875^  and  thereby  prayed,  that  it 
might  be  declared  that  the  defendant,  as  their 
agent,  was  liable  to  account  to  them  for  all 
sums  of  money  received  by  him  or  come  to  his 
hands  for  or  on  account  of  the  estate  of  William 
Duell,  deceased,  and  of  the  application  thereof; 
that  an  account  might  be  taken  of  all  sums  of 
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money  so  receiyed  by  or  come  to  the  hands  of 
the  defendant,  and  of  all  profits  (if  any)  made 
by  the  defendant  with  the  said  trost  funds,  and 
that  the  defendant  might  be  decreed  to  pay  to 
the  plaintiff  what,  upon  taking  such  account, 
should  be  found  to  be  due  £rom  the  defendant 
to  the  said  estate;  and  that  the  defendant 
might  be  decreed  to  deliver  up  to  the  plaintifb 
all  moneys,  deeds,  documents,  writings  and 
securities  for  money,  belonging  or  relating  to 
the  estate  of  the  said  William  Duell»  deceased, 
then  in  the  possession  of  the  defendant. 

The  defendant  put  in  his  answer  on  the  16th 
of  November,  1875,  admitting  that  he  was 
plaintiffs'  agent  for  the  purpose  of  carrying  out 
the  trusts  of  the  testator's  will,  that  he  was 
liable  to  account,  and  that  certain  deeds  and 
securities  belonging  to  the  estate  were  in  his 
possession,  which  he  had  promised,  and  was 
ready  and  wiUing,  to  send  to  the  plaintiffs. 

Bacon,  V.C,  msde  the  order  in  terms  of  the 
notice  of  motion,  subject  to  the  production  of  an 
affidavit  of  service.* 


Chancery  Division. 

(Before  Sir  Ckablss  Hall,  Y.C.) 
January  20M,  1876. 

BENNETT  f>.   MOORE. 


Further  am-        In  this  suit,  whioh  was  commenced  under  the 
be  T^J^dm  ^^^  practice,  the  plaintiff  had,  upon  admission 

the  hearing 

•  1  Ch.  D.,  643;  45  L.J.  (Ch.),  489;  33  L.T.,  803;  24 
W.  B.,  246. 
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of  fiEUsts  in  the  answer,  moved  under  Order  XL., «/  •  f^^^f 
Kule  11,  and  obtained  an  order  amounting  to  thg  heming  of 
a  full  decree  for  execution  of  the  trusto  of  ^*^^\j^ 
settlement  with  inquiries  as  to   parties   and  ortkr  in  Mu^h 
accounts,  and  an  order  that  a  defaulting  trustee  '  ^^^' 
should  pay  mone  j  into  Court,  and  the  order  as 
proposed  to  be  drawn  up  reseryed  farther  oon* 
sideration. 

The  Begistrar,  on  being  applied  to  for  the 
purpose  of  getting  the  order  drawn  up,  raised 
this  difficulty,  that  further  consideration  could 
not  be  reserved  upon  the  hearing  of  a  motion, 
but  only  on  the  hearing  of  the  cause  on  trials 

Bevivj  the  plaintiff's  Counsel  in  the  action, 
now,  on  behalf  of  all  parties,  mentioned  the 
point,  and  said  that  in  an  unreported  ease  of 
Lendram  y*  Rooke  (before  the  Master  of  the 
Bolls,  on  the  19th  of  January,  1876),  an  order 
had  been  made  reserving  farther  consideration 
upon  a  similar  motion,  his  lordship  directing 
the  words,  '^  the  Court  not  requiring  any  further 
hearing  of  the  cause,"  to  be  added  to  the  usual 
order  for  farther  consideration. 

Hall,  V.C. — ^Tou  may  take  the  order, 
adding  some  words,  as  in  the  case  of  Lendram 
V.  Booke,  to  obviate  the  difficulty  suggested  by 
the  Registrar. 

Eventually  words  were  added  to  the  ordinary   * 
form  of  order   as    follows: — "And,  without 
requiring  any  further  prior  hearing  than  this 
motion  of  the  said  cause,  the  further  hearing  of 
the  said  cause  is  adjourned."  * 

«  1  COl  D.,  602 ',  46  L.  J.  (Oh.),  276 ;  24  W.  S.,  690. 
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GouBT  OF  Appeal, 

Befiire  Jims,  MwT.TJgy  and  BijooAxxAT,  L.JJ. 
AprU  25th,  1876. 

OILBBBT  €.  SMITH. 

/^  *?  ^'^  Thd  oatiou  in  this  oase  was  oonunenoed  ib 
tuion  o^lai  Ja&uazjf  18701  for  the  partition  of  real  estate 
!?•?•)*!;**!*  deyised  by  the  will  of  William  Ballard,  de- 

the  defentUmtf  -^  ^ 

by  hu  state-   oeased. 

dX^  ad-  ^y  ^^^  statement  of  claim  the  plaintifib 
muted  'the  title  stated  that  thej  Ware  entitled  to  one-eighth  of 
t^iMld^a^^"^^ estate,  as  to  whioh  a  oertifioate  had  been 
etatement  of  made  by  the  Chief  CHerk  in  an  administration 
tLTtof"  *^  oi  JPitt  V.  PiU,  before  Vioe-ChanoeUor 
Appeal,  re-  Bacqk,  oertifying  the  rights  of  the  persons  en- 
^(UHeSn  of  titled  to  all  the  shares  of  the  estate,  except 
Matins,  v^,,  one-sixteentlu  the  question  of  the  titie  to  which 

made  an  oftter, 

on  motion  by    WM  by  the  oertifioate  submitted  to  the  Oourt 

l^d^o^d^       By  their  statement  of  defenoe  the  da&uda&ts 

XL.,  Buie II,  admitted  the  several  deeds  and  faots  stated  in 

{ngXTl   the  phiintifls' statement  of  olaun, 

partition  euit,      Qn  the  23rd  of  Maiobf  the  plaintifb  moved 

*w«  intJreeted  before  Malii9s,  V^O.,  for  an  inquiry,  "  Who  are 

in  the  estate,    ^q  persous  now  interested  in  or  entitled  to  the 

freehold  hereditaments  described  in  the  schedule 

to  the  oertifioate  of  the  Ist  of  June,  1874,  in  the 

plainti£&'    statement  of  daim  stated,  and  in 

what  shares  and  proportions,  and  whether  such 

persons  are  all  parties  to  this  action,  or  have 

been  served  with  notice  of  this  order,  and  that 

the  further  consideration  of  this  action  may  be 

adjourned  P  " 

The  Yice-Ghancellor  thought  that  tlie  action 
ought  to  have  been  set  down  as  a  sh<^  cause, 


BBPOBTB  OF  CA8B8.  356 

and  cflbred  the  plaintifBs  lihe  option  of  hairmg 
that  done ;  but  the  plaiatifiia  refusmg  to  adopt 
this  oonne,  unless  the  defendants  would  agree 
to  its  being  so  heard^  he  leftised  the  motion, 
with  oosts. 

From  this  order  the  plaintifiEs  appealed. 

jr.  F.  Bristotoe,  CI.C.,  and  F.  A.  Lemn,  for 
the  appellants. — The  defendants  refused  to  eon- 
sent  to  have  the  action  set  down  as  a  short 
oause ;  it  must,  therefore,  go  into  the  general 
paper,  and  the  hearing  may  be  delayed  for 
many  months. 

Under  the  9th  Section  of  the  Partition 
Act  1868  (31  and  32  Yict.,  cap.  40),  we  are 
entitled  to  a  decree  for  inquiries;  and  we 
submit  that  this  is  just  the  kind  of  case  to 
which  Order  XL.,  Bule  11,  was  intended  to 
apply.  Hall,  Y.O.,  made  such  an  order  as  we 
askforin  J}«nft^^^  y.  Moore.*  Both  time  and 
expense  will  be  saved  by  making  the  order  upon 
motion.  [Baogallay,  LJ.,  referred  to  Tur* 
quand  v.  Wihon.fl 

They  cannot  compel  us  to  sell  our  interest. 
Williams  v.  Games.t  Order  XXXIII. 

JohnPeanonjQ.C^  and  Bardswell,  for  persons 
who  had  obtained  leave  to  attend. — ^The  order 
asked  for  is  really  the  decree,  and  cannot  be 
obtained  in  this  way.  Moreover,  this  course 
would  be  very  inconvenient,  and  would  necessi* 
tate  a  further  hearing  after  the  inquiries  had 


*Beported  supra,  p.  362. 
t  Beported  vol.  i.,  p.  124. 
$  li.  B«,  10  Gb.,  204. 


^  I 
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been  answered^  and  would  thus  canae  tm- 
neoessaiy  expense*  If  the  action  had  been 
brought  on  as  a  short  cause,  a  oontingent 
order  for  sale  might  have  been  made.  The 
proper  course  is  that  adopted  in  MUdmap  v. 
Quicke.^ 

Glastey  Q.G.9  and  Wofdroffe,  appeared  for 
the  def  endantsj  but  their  lordships  declined  to 
hear  more  than  two  Counsel  in  the  same 
interest. 

Bristotcej  Q.C.,  in  reply, 

James^  L.J. — I  am  of  opinion  that  theappli* 
cation  of  the  plaintiffs  in  this  case  was  well 
warranted  by  Order  XL.,  Bule  11.  It  is  quite 
clear  that  it  was  the  intention  of  the  new 
practice  and  of  the  Bules  which  have  been 
framed  for  carrying  it  out  to^  save  delay  and 
expense  as  much  as  possible.  It  was  intended 
that  if  there  really  was  anything  which  oould 
be  shown  to  the  Court  not  to  be  the  subject  of 
litigation  and  dispute  between  the  parties, 
whatever  other  things  there  might  be — ^if  there 
was  anytiiing  clearly  admitted  upon  which 
something  ought  to  be  done,  then  the  plaintiff 
might  come  at  once,  by  way  of  motion,  to  have 
that  thing  granted,  so  that  the  parties  mi^t 
not  go  on  incurring  expenses  for  which  there  was 
no  necessity.  In  this  case  the  suit  is  one  for 
partition.  It  is  clear  that  in  the  ordinary  case 
of  a  partition  suit  the  plaintiff,  bringing  only 
some  of  the  parties  before  the  Court  in  the  j&st 
instance,  is  entitled  ex  debito  JustitiiPf  too  have 

•L.E.,  20Eq.,687»  <^ 
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a  deoree'  for  an  mquiij  as  to  who  the  other 
partieB  interested. in  the  property  are,  with 
a  Tiew  to  a  dearee,  for  a  sale  or  partition  on 
farther  consideration.  That  is  the  right  of  the 
plaintifiEl  In  this  case  the  plaintiffs  file  their 
Billy  and  have  made  certain  persons  defendants 
to  that  Bill.  Their  right  to  a  share  of  the 
properly  is  admitted,  and  the  right  of  the  de- 
fendants to  other  shares  of  the  property  is  also 
admitted.  That  being  so,  we  hare  exactly  the 
case,  which  would  at  the  hearing,  with  nothing 
farther,  entitle  the  plainti£b  to  an  ordinary 
decree  for  an  inquiry  as  to  who  the  other  persons 
entitled  are ;  and  the  plainti£b  say,  '^  Give  us 
an  order  equiyalent  to  that  decree."  It  may  be 
said,  ''That  is  giving  you  adecree ;  youmay  as 
well  wait,  and  have  a  decree  indue  form."  But 
the  answer  to  that  is,  that  the  plaintiffs  might 
be  thrown  over  for  many  months,  and 
that  the  persons  on  the  other  side  might  say, 
^*  We  insist  upon  arguing  the  case ;  we  will  not 
allow  it  to  be  treated  as  a  short  cause ;  we  will 
put  in  a  quantity  of  afiBidavits  and  we  will  fight 
it ;  although  we  have  admitted  all  that  is  re- 
quisite for  the  present  purpose,  still  we  will  fight 
it  out,  so  that  it  will  be  thrown  into  the  general 
paper.  And,  therefore,  the  plaintiffs  say  that 
they  will  simply  ask  for  the  inquiry  in  the  first 
instance."  Now  it  appears  that  this  very 
question^  in  effect,  though  not  in  a  partition 
«uit,  has  been  before  other  branches  of  the 
Court  in  other  matters,  and  they  seem  to  have 
taken  this  view  of  the  meaning  of  the  Bule  and 
of  the  practice  that  ought  to  be  adopted.    In 


358  SUFBBKB  COnVt  09  JtJXKICATirBB  ACT,  1876. 

the  case  of  Bew^eU  r. Hoore* before  Hall, 
y.O.  (which  also  refers  to  an  unreported  oaae 
of  Leiidramy.  Rooke^  before  the  Master  of  tiia 
Bolls),  npon  an  application  under  Order  TTT^j 
Bnle  11,  an  order  was  made  which  amoiuiied 
to  a  full  decree,  for  the  execution  of  the  trusts 
of  a  settlement  with  an  inquiry  as  to  propoities 
and  accounts^  and  an  order  tibat  a  de&uUuig 
trustee  should  pay  money  into  Court.  Then  it 
was  proposed  that  the  order  should  rosogvo 
ftirtheroon8ideration,butthe  Begistrar  olgeoting 
that  further  consideration  could  not  be  reserved 
on  the  hearing  of  a  motion,  the  Yioe-GhaneetDor 
considered  the  point,  and  following  the  practice 
laid  down  by  the  Master  of  the  BoUs  in  the 
unreported  case  of  Lendram  v.  Booke,  decided 
that  it  could,  and  in  order  that  it  might  be 
quite  clear  that  there  was  to  be  no  necessity  for 
any  preliminary  order,  he  added  these  words : 
— *^  Without  requiring  any  farther  prior  hearing 
than  this  motion  of  the  said  cause,  the  fbrtiier 
hearing  of  the  said  cause  is  adjourned."  So 
that  that  is  in  terms  declaring  upon  the  order 
that  the  hearing  on  motion  was  equivalent  to 
the  original  hearing,  and  that  the  <mler  was  to 
be  equivalent  to  the  original  decrea  That  view 
adopted  by  two  branches  of  the  Court  is 
certainly  consistent  with  the  spirit  of  the  Bole^ 
more  so,  at  all  events,  than  the  view  which 
Tice-Chancellor  Maliks  in  the  particular  case 
now  before  us  has  taken.  I  am,  therefore^  of 
opinion  that  it  ought  to  befollowedin  tliis 


^Bopovled  i^piVy  p. 
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and  that  the  order  asked  by  the  notiee  of 
motion  ought  to  be  granted,  adding  those  words 
that  were  inserted  bj  Hall^  Y.O.,  in  the  ease 
of  Bennett  t.  Moore,  and  adding  further  (as  it 
is  said  that  it  may  be  necessary  to  come  back  on 
further  consideration),  "  with  liberty  to  either 
party  to  apply  to  the  Court  that  the  further  hear- 
ing may  be  in  chambers,^  so  that  they  may  get 
the  order  for  sale  in  chambers,  if  they  should 
think  it  is  a  case  for  doing  so.  The  costs  of  all 
parties  up  to  and  including  the  present  hearing, 
including  the  costs  of  the  motion  before  the 
Yice-Ghanoellor,  are  to  be  costs  in  the  cause,  to 
be  dealt  with  as  the  Court  shall  direct  upon 
the  further  hearing. 

Mellish,  L.J. — I  am  of  the  same  opinion* 
I  think  this  11th  Rule  of  Order  XL.,  was 
firamedfor  the  express  purpose  that,  if  there 
was  no  dispute  between  the  pc^ties,  if  there  was 
such  an  admission  on  the  pleadings  that  it  waa 
plain  that  the  plaintiff  was  entitled  to  a  par- 
ticular order,  he  should  get  that  order  at  once 
on  motion.  I  think  it  must  be  such  an  ad- 
mission of  fact  as  leaved  no  doubt  that  the 
plaintiff  is  entitled  to  the  order,  because,  if 
there  was  a  serious  question  of  Uw  to  be  argued 
between  the  parties,  I  do  not  think  it  could 
have  been  intended  that  it  should  be  decided 
on  motion;  but  where  there  is  such  an  ad- 
mission on  the  pleadings  that  it  is  plain  that  A 
plaintiff  is  entitled  to  an  order — although  it 
may  be  an  order  in  the  nature  of  a  decree  or 
jiui^pnent — ^the  intention  was  that  the  plaintiff 
should  have  the  order  a.t  once,  and  that  he 
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ahould  not  be  obliged  to  wait  untQ  it  came  on 
inthe  regular  list  of  oatusea.  In  the  present  ease, 
there  being  an  admission  on  the  pleadings,  and 
the  pleadings  oomprehending  all  the  facts  that 
the  Gonrt  requires  for  the  purpose  of  making  the 
order,  in  my  opinion  any  order  that  might  be 
made,  if  the  case  was  heard  as  a  short  cause,  or 
which  might  be  made  if  it  came  on  upon  a 
legular  hearing,  may  now  be  made  at  once. 

]Baggallay>  L.J. — I  am  of  the  same  opinion. 
It  appears  to  me  that  this  11th  Bule  of  Order 
XL.  was  intended  to  apply,  and  can  be  most 
usefully  applied,  to  a  case  like  the  present.  By 
proceeding  imder  this  Bule  in  such  cases  there 
is  a  saving  both  of  time  and  expense. 

Order  dischargedt 

After  some  discussion,  the  following  minutes 
were  arranged : — • 

Order  that  an  inquiry  be  made  who  are  the 
persons  interested  in  or  entitled  to  the  freehold 
messuages,  lands,  and  hereditaments  described 
in  the  schedule  to  the  Chief  Clerk's  certificate 
made  in  the  cause  of  Pitt  v.  Pitty  and  dated  the 
1st  day  of  June,  1 874,  and  mentioned  in  the  42nd 
paragraph  of  the  plaintifib'  statement  of  claim ; 
and  in  what  shares  and  proportions  such  per- 
sons are  so  interested  or  entitled,  and  whether 
such  persons  are  parties  to  this  action  or  have 
been  served  with  notice  of  this  order ;  and,  with- 
out requiring  any  further  prior  hearing  than  this 
motion  of  this  action,  the  further  consideration  of 
this  action  is  adjourned,  and  any  of  the  parties 
are  to  be  at  liberty  to  apply  that  the  hearing  or 
further  consideration  be  in  chambers,  but  it  is 
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ordsred  that  the  costs  of  all  parties  on  this  ap- 
plioation,  and  on  the  Yioe-Chanoellor's  order  of 
the  28rd  of  March,  1876,  be  costs  in  the  cause,* 


Chancery  Division. 

Before  Sir  Chables  Hall,  Y.C. 
AprU2ith  and  June  29M,  1876. 

BRA8SINGT0N  V.   CTJSSONS* 

This  was  an  action  bja  partner  against  thesnr-  ^  order  woe 
■viving  partners  and  the  executors  of  a  deceased  ^derXL. 
partner,  in  which  the  writ  had  been  issued  firom  ^uU}\,  on 
the  Manchester  District  Begistry  in  December,  ^^^  ^de^danu 
1876,  ?» ***  P^oad- 

The  plaintiff,  by  his  statement  of  claim,  asked  aceounu  to  he 
for  an  account  of  the  partnership  dealinsw,  and  ?*^  ?^    . 

,  -     ,  n?  inquxneemade 

for    dissolution  of  the  partnership.     The  A&- in  a  Dutriet 
fondants,  by  their  statement  of  defence,  admitted  f^r^he^'  "^ 
the  partnership  dealings  and  that  the  proper  appointment  of 
account  had    been  taken.     On    the    28th  oi  gif^iiar  order, 
February,  1876,  the  District  Registrar  at  Man-  ^  h  the ' 
Chester  made,  by  consent,  a  decree  directing  Eegietrar 
accounts  and  inquiries.     Subsequently,  by  con-  ^^t^^^^he 

*  ,  »/ '     *f    ^        same  ttntej 

sent,  he  ordered  a  sale,  and  appointed  a  Beceiyer  pronounced  to 
for  the  partnership  property,  although  doubtful  **,^*"^". 
whether  he  had  power  to  do  so. 

On  the  accounts  being  filed,  he  declined  to 
proceed  further  without  the  direction  of  the 
Judge  to  whose  Court  the  action  was  attached 
(V.O.  Hall). 

Mulligan,  for  the  plaintiff,  moved,  on  the 
24th  of  April,  1876,  for  directions  as  to  how  the 

«  2  Oh.  D.,  686 ;  45  L.  J.  (Ch.),  614 ;  36  L.T.  (N.S.),  43 ; 
24  W.  B.,  668. 
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cause  shotild  fiiriher  proceed,  and  submitted  to 
his  lordsUp  the  qnestion  whether  he  would  or 
would  not  confirm  the  decree  and  oideis  made 
by  the  District  Begistrar. 

Hall,  Y.O. — ^The  decree  and  orders  are 
altogether  erroneous.  The  plaintiff  must  give 
notice  to  the  defendants  of  his  intention  to 
moYe  for  such  decree  or  order  as  he  considen 
himself  entitled  to,  under  Order  XL.,  Bule  11, 
on  the  pleadings,  beginning  afresh  as  from 
before  the  decree  of  the  District  Begistrar* 

Notice  of  motion  haying  been  acootdingljr 
given. 

Mulligan^  on  the  29th  of  June,  1876,  moyed, 
under  Order  XL.,Bule  11,  for  an  order  directing 
the  usual  partnership  accounts  and  inquiries. 
He  also  asked  that  thej  might  be  taken  in  the 
Manchester  District  Begisbry,  under  section  66 
of  the  Supreme  Court  of  Judicature  Act,  1873, 
and  suggested  that  the  order  should  be  in  the 
form  made  by  the  District  Begistrar,  although 
it  differed  slightly  from  the  ordinary  form ;  and 
that  further  consideration  should  be  adjourned  in 
the  form  adopted  in  Bennett  v.  Moore.*  He 
also  asked  that,  subject  to  the  consent  of 
the  defendants,  the  person  who  purported  to 
have  been  appointed  Beceiyer  by  the  District 
Begistrar  should  be  appointed  Beceiyer  by  tii9 
Court  by  name. 

Cooper  WilliSf  for  the  defendants,  Odnsented 
to  the  appointment  by  name  of  the  pexBon  in 
question* 

*  Beported  9Ufra,  p.  362. 
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Hall,  Y.C. — ^I  make  the  order^  bat  it  mnit 
bo  in  the  usual  fonn,  although  the  aoootmtB  and 
inqairies  may  be  taken  in  the  Distriot  Regirtiy 
at  Manchester.  I  appoint  the  Eeoeiver  liy 
name  and  I  adjourn  farther  consideration  in  the 
form  suggested.* 


Ohangbry  BiYiBiav. 

Bdfoze  Sir  Ohaslbs  Hill,  Y.C. 
July  27M,  1870. 

LITION   V.   LITTON. 


In  this  case  the  plaiatiff  had  deliyered  his  ui  i^^/M^^ 
statement  of  claim,  and  the  defendants  had  put  2|^|^  ^ 
in  their  statement  of  defence  traversing  the  octUm/ir 
allegations  of  the  plaintiff.    The  statement  otpuadin^is  not 
defence,  if  nncontradioted,  constituted  a  irood  ^^^f.!iVl^ 

A  4f         \    A.X.         j^  tnff**  relief'' 

defence  to  the  action.  within  the 

The  three  weeks  limited  by  Order  XXTV.,  ^^IJzif 
Bule  1,  for  putting  in  a  reply  had  expired,  i^vie  ii.   ' 
and  the  plaintiff  had  not  put  in  any  reply,  nor 
applied  for  any  extension  of  the  time  for  re- 
plying. 

The  six  weeks,  however,  within  which,  by 
Order  XXXYI.,  Bule  4,  the  plaintiff  might 
give  notice  of  trial  had  not  elapsed  at  the  time 
when  notice  of  the  present  motion  was  served 
on  the  plaintiff. 

The  defendants,  under  these  ciicumstances, 
moved,  imder  Order  XL.,  Bule  II,  to  have  the 
action  dismissed,  with  costs. 

Whitehead,  for  the  defendants. — ^Tinder  Order 
XL.,  Bule  II,  we  are  entitied  to  have  the  action 

•24W.  R..8S1. 
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dismissed,  with,  costs.  The  plamtifl^  by  not 
replying  to  our  statement  of  def enoe,  most  be 
taken  to  have  admitted  all  the  facta  contained 
therein,  and  those  f  aots  oonstitnte  a  complete 
defence. 

Key,  for  the  plaintiff. 

Hall,  Y.O. — ^A  party  seeking  to  have  an 
action  dismissed  cannot  be  said  to  be  claiming 
any  *^  relief  "  within  the  meaning  of  Bnle  11  of 
Older  XL.  That  Bule  has  no  application  to 
a  case  like  this.  The  proper  conrse  to  adopt 
will  be  for  the  defendants  to  give  notice  of  trial, 
if  the  plaintiff  does  not,  within  the  time  limited 
by  the  Order,  himself  give  sndi  notice,  or  they 
may,  under  the  new  Bnles  of  June,  1876, 
instead  of  giving  notice  apply  to  the  Court  to 
dismiss  the  action  for  want  of  prosecution 
(Order  XXXVI.,  Eule  4a).  The  present 
motion  is  misconceived,  and  must  be  dismissed, 
with  costs.* 


See,  also,  as  to  this  Bule,  the  cases  of  Jenkhto 
V.  Davibs,  and  Symonds  v.  Jenkins,  reported 
under  Order  XIX.,  Bule  17,  supra,  pp.  77  and 
78 ;  BoLFE  V.  Maclaben,  reported  under  the  same 
Order,  Bule  20,  supra, -p.  82 ;  Thorpe  v.  Holds- 
worth,  reported  under  the  same  Order,  Bule 
22,  supra^  p.  87;  In  Be  Bichaed  Smith's 
Estate,  Bridson  v.  Smith,  reported  under  Order 
XXIX.,  Bule  10,  supra,  p.  175;  and  Irlam 
V.  Irlam,  reported  under  Order  XXXY.,Bule 
4,  supra^  p.  263, 

•  3  Ch.  D.,  798 ;  24  W«  B.,  962. 
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OBDEB  XLIL 

BULE   6. 

{A  judgment  requiring  any  person  to  do  any 
act  other  than  tlie  payment  of  money,  or  to 
abstain  from  doing  anything,  may  be  evtforeed 
by  writ  of  attachment,  or  by  committai.) 

This  Bule  must  be  read  with 

BuLS  20. 

(Every  order  of  the  Court  or  a  Judge,  whether  in 
action,  cause  or  matter,  may  be  enforced  in  the 
same  manner  or  a  judgment  to  the  same  effect.) 


High   Coubt  of  Justice. — Queen's  Bbkch 

Division. 

March  eth,  1876. 
BATTLEY  V.   SEARS. 

In  this  case,  the  plaintiff  had^  in  September,  ^  BuU  nUi 
1876,  left  a  diamond  ring  with  the  defendant, -^LJ^J^f^f- 
a  Mrs.  Sears,  a  jeweller  at  Kensington,  and  <^disne$  to  an 
was  unable  to  obtain  it  back  again.     He  there-  oourt  that  $he 
tore  sued  her  in  action  for  detaining  it  and  got  »^«w  i«j«wr 
a  judgment  that  she  should  give  up  the  ring  or  Hn^,  orpa^  Ut 
pay  the  value,  which  was  assessed    at    £23.  *'*^»  •?*• 
However,  it   appeared  that  the  plaintiff  had  offaimt  a 
been  unable  to  execute  the  judgment  in  either  ZZ^^  ex. 
form.    The  defendant,  it  was  stated,  had  made  eeuOon  againtt 
repeated  appointments,  avowing  that  she  ^^^sAp^^^^f^^^^ 
the  ring,  but  refusing  to  give  it  up,  and  keeping 
none  of  her  appointments  for  the  purpose ;  and 
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when  a  writ  of  ezeoation  was  issued  to  levy  the 
damages,  she  appeared  to  be  a  ftiamed  woman, 
and  a  bill  of  sale  of  the  goods  was  set  up. 
Under  these  oiroumstanoeB,  the  plaintiff  being 
unable  to  obtain  either  his  ring  or  his  damages. 

WaUace  moved,  under  the  Supreme  Court  of 
Judioature  Acts,  on  the  part  of  the  plaintLff,  for 
an  ^'  attachment "  against  the  defendant  for  dis- 
obedienoe  to  the  prooess  of  the  Court. 

CocKBUBN,  C.J.,  referring  to  Order  XLIE., 
Bules  5  and  20,  said  it  was  provided  that  an 
attachment  might  issue  to  enforce  any  order  for 
the  doing  of  any  act  other  than  the  payment  of 
money ;  and  the  Court  granted  a  rule  nt«i.* 


Chancbby  Division. 

Before  Sir  Hichabd  Malins,  V.C. 
June  lUh,  1876. 

PIPBB  r.   PIPBB. 


A  nfrit  ^f  Ncklder  applied  under  Order  XUI.,  Bules  5 

attwikKMiu  Qj^^  20,  for  a  writ  of  attachment  against  a  de- 
iaue  agamH  a  f cndaut  in  coutcmpt  who  did  not  appear. 
^^^twL  ^'^^  notice  of  motion  was  for  an  order  to 
rftrffw^ap/war  commit.  He  contended  that  under  Order 
mu!^^^  XUI.,  Rules  5  and  20,  the  Court  might  order 
tionyftuan  a  writ  of  attachment  on  the  notice  of  motion. 
Zmmi^i.  **  Mauns,  V.C. — ^Ou  the  principle  that  the 
greater  includes  the  less,  I  have  power  to  order 

the  writ  to  issue,  and  I  order  accordingly.! 

•^-^i— ^.^i^— ■^■■^■^■^^      ^-^^™*       '  III 

♦  Times,  Tuesday,  March  7tli,  1876.  f  W*.  N.,  1876,  p.  202. 
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Bulb  9. 
(No  terit  qf  exeeuiian  shall  be  issued  mthout  the 
production  to  the  officer  hy  tchom  the  same 
shall  be  issued  of  the  judgment  upon  which  the 
writ  qf  execution  is  to  issue^  or  an  office  copy 
thereqf,  shewing  the  date  of  entry.  And  the 
officer  shall  he  satisfied  that  the  proper  time 
has  elapsed  to  entitle  the  judgment  creditor  to 
execiUion,) 

See,  as  to  this  Bule,  the  case  of  Boltojt  v. 
Bolton,  reported  under  Order  XKIII.,  supra, 
p.  U4. 


Bulb  12. 
{The forms  in  Appendix  (F)  may  be  used^  with 
such  variations  as  ciroumstanees  may  require,) 

See^  as  to  this  Bule,  the  case  of  Boltox  y . 
Bolton,  reported  under  Order  XXIII.,  supra^ 
p.  114. 

ORDER  XLIV. 

RULB    1. 

(A  writ  qf  attachment  shall  have  the  same  effect 
as  a  writ  of  attachment  issued  out  of  the  Court 
of  Chancery  has  heretofore  had,) 


High  Coubt  of  Justicb. — Chakobry 

Division. 

Before  Sir  Ghasles  Hall,  Y.O. 
jijpHl  26th,  1876. 

OWEN  V.  FBITCHABD* 

In  this  case  a  decree  for  an  aooount  waAi/a/tera 
made  on  the  4th  of  November,  1876.     On  the  r*"*^*'  '"• 
14th  of  February,  1876,  an  aooount  was  brought  no  return  to 
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thewritiM       m,  and  it  was  admitted  that   a   balanoe  of 

Zi^iTobuaZd  ^58.  U.  3d.  was  due  from  the  defendant,  who 

*i^rtfi^        had  been  acting  in  a  fiduoiary  cnaraoter  (The 

forthwith       Debtors  Act,  1869,  s.  4).   On  the  9th  of  Maioh, 

^rt^m^^^^   1876,  an  order  was  made   for  payment   into 

Court  of  the  sum  above  mentioned  within  seven 

days  after  service.    The  order  was  served  on 

the  4th  of  April,  and  as  the  money  had  not 

been  paid  in,  service  on  the  18th  of  April  was 

made  of  a  notice  of  motion  for  on  attachment 

under  Order  XUV.,  Eules  1  &  2. 

Dunning  J  in  moving  for  a  writ  of  attachment 
referred  to  the  Form  No.  9  in  the  Appendix 
(F)  to  the  Supreme  Court  of  Judicature  Act 
1875,*  and  mentioned  that  no  date  for  the  retam 
of  the  writ  by  the  Sheriff  was  given,  but  stated 
that  it  seemed  (Femberton  on  Judgments,  p. 
108)  that,  if  no  return  should  be  made,  then  an 
order  might  be  obtained  requiring  the  Sheriff 
forthwith  to  make  his  return,  and  that,  if  that 
should  not  be  obeyed,  an  order  nisi  for  com- 
mittal against  the  Sheriff  would  be  made. 

Hall,  Y.C.^  directed  the  writ  of  attach-* 
ment  to  be  issued.  His  lordship  considered  that 
no  difficulty  would  arise  by  not  putting  in  a  date, 
and  wasof  opinion  thatafter  areasonable  interval 
the  plaintiff  might,  if  no  return  had  been  made, 
require  the  Sheriff  to  make  a  return  to  the  writ  t 

See,  also,  as  to  this  B.ule,  the  case  of  Pipbr 
V.  Piper,  reported  under  Order  XLII.,  BulesS 
and  20,  Bupra,  p.  366. 

«See  Charles  "  Jndicatnre  Acts,"  3rd  Edition,  p.  SSU 

t"W.  N.,  1876,  p.  147. 
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EULE   2. 

(No  writ  of  attachment  shall  be  issued  without  the 
leave  of  the  Court  or  a  Judge^  to  he  applied 
for  on  notice  to  the  party  against  whom  the 
attachment  is  to  be  issued.) 


High  Court  of  Justice.— Chancery  Division. 

Before  Sir  Gbokoe  Jsmbl,  M.R. 
Deeemher  4M,  1875. 

In  the  Matter  of  a  solicitor. 

This  was  an  ex  parte  motion  that  an  attstoh-  where  an 
ment  might  issue  against  a  solicitor.  ^tfTh^nt 

In  May,  1873,  the  common  order  was  made  againet  a 
to  tax  a  biU  of  costs  delivered  by  the  soUoitor  '^1^%\T^ 
to  his  dient  and  for  an  account  of  moneys  Chancery 
received  by  him  on  behalf  of  his  client ;    and  ^J^  z)ebtor*t 
the  balance  that  might  be  found  due  to  or  by -^^J^  1869, /or 
the  solicitor  was  thereby  ordered  to  be  'p^d^fihebaHmee 
by  the  party  liable  within  twenty-one  days/*"*^'^*^^*^ 
after  service  of  the  Taxing  Master's  certificate,  client  by  the 

On  the  7th  of  August,  1876,  the  Taxing  '^l^^^jf' 
Master  made  a  certificate  finding  a  balance  to  respect  of 

ti        o  .m  ^*  *!.      i     ^*      1*     J.  *  J.  moneys reeei' 

be  due  from  the  soucitor  to  his  cuent  m  respect  ^^^^  ;^,,„^  j^^ 
of  moneys  received  by  the  solicitor  on  his  ^^^/'i'f *•/«<?- 
client's  behalf.     The  certificate  was  served  on  ^^^  i^/^oj 
the  solicitor  on  the  21  st  of  August,  and  the  ^^J5*^**^» 
balance  ought,  pursuant  to  the  terms  of  the  the  terms  of 
order,  to  have  been  paid  within  twenty-one  ^^?^^J,^ 
days  from  that  date,  but  the  solicitor  fSuled  to  Act,  i873,  b^ 

pay  it.  enforced  by 

24 
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the  CoJt^       ^^  ^^®^*  ^^^  songht  to  enforce  payment 
notice,  pur-     of  the  balance  by  attaohznent. 

xxrp\,liuU2.  ^^i^ti^Qi  in  support  of  the  motion,  referred 
'  to  Eule  9  of  the  Order  of  the  Court  of  Chancery 
under  the  Debtor's  Act,  1869,*  as  justifying 
an  ex  parte  application.  GarlingY.Roydsf  was 
also  an  authoriiy  in  point  There  Hall,V.C. 
directed  an  attachment  to  issue  without  notice, 
before  replication  filed,  against  a  defendant  for 
default  in  not  answering  in  a  suit  pending  cm 
the  Ist  of  November,  1875.  Order  XTiTV., 
Bule  2,  did  not  apply. 

Jessbl,  M.R. — Oarling  v.  Royds  was  a  "cause 
pending  "  at  the  time  that  the  Supreme  Court  of 
Judicature  Acts  came  into  operation,  t  The 
object  was  merely  to  compel  the  defendant  to 
put  in  an  answer — ^that  is,  to  take  a  partioolar 
step  in  a  pending  cause  in  which  no  final 
de^^ee  had  been  made.  The  case,  therrfore^ 
fell  within  the  words  of  the  concluding  partioii 
of  section  22  of  the  Supreme  Court  of  Judioor 
tuie  Act,  1873,  «.^.,  it  might  be  continued  and 
oonduded  either  under  the  old  or  the  new 
practice,  "as  the  Court  might  think  fit  to 
direct."  §  The  present  case,  on  the  other  hand, 
comes  under  the  prior  part  of  the  same  section* 
The  order  was  "  perfected  at  the  time  appointed 
&r  the  commencement  of  the  Act,"  and  ther^- 


*  See  Moigan  and  Chute's  **  Chancery  Acts  and  OtdBn^" 
6th  edition,  p.  299. 

t  Beported,  Vol.  i,  p.  145. 

X  The  Ist  of  November,  1875. 

{  See  the  General  Direction  of  the  Chancery  Judges, 
Charley's  Jadioainre  Acts,  3rd  edition,  p.  M4. 
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ibfe  it  is  to  be  '^exeoated  «nd  enfoireed*'  xnidar 
the  new  piaotioe.  Oonseqnentlj,  Order  XUT., 
Bnle  2y  must  be  oomplied  with,  aiid  aotiee 
must  be  given  of  the  application  for  leave  to 
iflsue  the  writ  of  attachment* 


Ghancbby  Division. 

(Bafcre  Sir  Obosob  JtMnL^  M.S.) 

May  5thj  1876. 

ABUD  f7.  EICHES. 

This  was  a  motion  by  the  plaintifi,  that  the  ^^^re  are  no 
defendant  might  be  ordwed  to  deposit  owtainjy^j'^^/Jf  ^/a 
deeds  in  Court,  and  also  asking  for  the  sale  of  «'''**  of  attach- 
certain  leaseholds,  and  for  an  order  that  the  costs  are, 
defendant  might  pay  the  taxed  costs  of  an  ^p^^'^^  ^ 
execnted  writ  of  attachment.  the  discretion 

On  the  6th  of  April,  1876,  the  plaintife  sue-  ^{it^o^^jf^ 
oessfully^  applied  for   a  writ  of   attachment  nuwedfor  at 
against  the  defendant,  who  was  in  contempt  the  appi^ation 
for  not  filing  an  affidavit  of  documents.    Th^M  the  writ 

under  Order 

order  for  the  attachment  contained  no  direotion  xzrv.yRn/e  2. 
as  to  eosts.  The  writ  was  executed,  and  the 
defendant,  having  filed  the  required  affidavit, 
obtained  a  common  order  for  his  discharge  as 
of  course  from  the  secretary  to  the  Master  of 
the  Bolls,  upon  payment  of  the  fixed  sum  of 
13s.  3d. 

The  orders  were  made  as  prayed  for  the 
deposit  of  the  deeds  and  the  sale,  and  the 


•  1  Ch.  D.,  446 ;  5^  W.  R.,  103. 
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question  then  arose  whether  the  plamtifib  were 
entitled  to  an  order  that  the  defendant  might 
pay  the  taxed  costs  of  the  attachment. 

Waller f  Q.C.j  and  Sladetij  for  the  plamtifiEs, 
in  support  of  the  motion,  referred  to  Order 
XLTV.,  Rule  2,  and  Order  LV.,  Eule  !• 

J,  A,  Boberta,  for  the  defendant,  eontra,^^ 
Under  the  old  practice  the  payment  or  tender 
of  13s.  8d.  was  sufficient  in  the  case  of  an 
executed  writ  of  attachment, — Daniell's  Chan- 
cery Practice,*  citing  Brown  v.  Lee.f  There  is 
nothing  in  the  new  Uules  to  alter  the  old  prac- 
tice, and  it  is  expressly  provided  by  the  note 
at  the  head  of  the  First  Schedule  to  the 
Supreme  Court  of  Judicature  Act,  1875,t  that 
where  no  other  provision  is  made  by  the  Act 
or  the  Rules  of  Court  under  it,  the  old  practice 
remains  in  force.  The  amount  was  fixed  at 
such  a  nominal  sum  out  of  regard  for  the  liberty 
of  the  subject.  It  would  require  an  express 
enactment  to  change  the  law. 

Besides,  the  plaintifBs  come  too  late.  They 
should  have  applied  for  costs  when  they 
obtained  leave  to  issue  the  writ. 

Jbssel,  M.Br. — ^The  practice  with  regard  to 
attachment  has  been  altered.  Formerly  the 
process  of  obtaining  an  order  for  attachment 
was  of  course,  at  the  applicant's  wish,  and  if 
he  was  wrong  in  obtaining  it  he  took  the  con- 
sequences. The  intention  of  Order  XUV., 
Bule  2,  following  the  analogy  of  the  Act  for 

*  6th  edition,  p.  431  (n). 

t  11  Beav.,  879. 

t  Seo  Charley's  <*  Jadicatoxe  Acts,"  3rd  edition,  p.  352. 
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the  Abolition  of  ImpriBonment  for  Debt,*  is 
that  the  suitor  shall  not  have  the  power  of 
impiisoning  anybody,  and  that  the  Court 
alone  shall  have  the  power  of  imprisonment. 

The  rule,  onoe  for  all,  deprives  the  suitor  of 
the  right  he  formerly  had  of  imprisoning  his 
opponent,  if  he  chose  to  do  it,  at  his  own  risk. 
The  suitor  aoting  thus  might  be  a  pauper, 
nnable  to  pay  the  costs,  or  he  might  do  it 
maliciously. 

It  is  now  an  order  of  Court,  to  be  made 
upon  notice,  and  therefore,  in  many  instances, 
after  discussion.  That  is  the  new  position  of 
matters. 

Then,  with  regard  to  the  costs  of  the  applica- 
tion to  the  Court  imder  Order  XLIY.,  Bule  2, 
it  is  provided  by  Order  LV.,  Rule  1,  that 
the  costs  of,  and  incident  to,  all  proceedings  in 
the  High  Court  (with  certain  exceptions  which 
are  not  in  point)  shall  be  in  the  discretion  of 
the  Court. 

I  have,  however,  been  referred  by  the  Coimsel 
for  the  defendant  to  the  note  at  the  beginning 
of  the  new  Bules,  which  provides  that  the  old 
practice  is  to  remain  in  force  where  no  other 
provision  is  made.  The  note  is  a  very  proper 
note  to  put  practitioners  on  their  guard,  but 
with  respect  to  attachment  and  the  costs  of 
attachment,  I  do  find  the  provisions  to  which 
I  have  referred^  so  that,  in  this  respect,  the  old 
practice  no  longer  remains  in  force. 

As  regards  attachment,  therefore,  there  are 


*  32  and  88  Yiot.,  c.  62. 
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two  ezpresB  pioviaonfl ;  <Mie  ia  thai  it  is  not 
to  be  iaaaad  without  notioe,  and  the  other  aa  to 
ooabk  Both  axe  in  tiie  diaoretioii  of  the  Ckxnt. 
Tbore  aie  no  longer  any  fixed  ooats  aa  a 
matter  oi  ooozae  which  oannot  be  altered  in 
the  diaoretion  of  the  Ooort. 

In  the  preaent  oaae  the  defendant  was 
attached  by  order  for  a  oontempt  He  alibied 
tiiat  he  had  deared  his  contempt,  and  went 
to  the  secretary  and  obtained,  on  payment  of 
13a.  8d.,  the  oid  Bum  payable,  an  order  of 
ooorae  for  hia  discharge,  and  thereupon  he  was 
disohai^ed.  The  plaintiff  now,  amongst  other 
matters,  moves  for  the  costs  of  obtaining  the 
order  for  attachment. 

I  think  it  right  to  mention  the  other  matten, 
because  the  plaintifiGs  were  obliged  to  come  here 
to  obtain  the  orders  for  the  deposit  of  deeds 
and  for  sale,  and  therefore  no  additioBal  costs 
haye  been  occasioned  by  this  motion  for  the 
costs  of  the  attachment. 

The  first  objection  which  has  been  raised  is 
that  the  order  as  to  costs  shoold  have  been 
asked  for  at  the  time  of  the  application  for  the 
writ  of  attachment  under  Order  XLIY .,  Bule  2. 
To  that  I  agree.  It  should  be  understood  in 
future  that  parties  who  move  for  a  writ  of 
attachment  should  ask  for  the  costs  at  the  same 
time ;  and  had  further  expense  been  occasioned 
by  the  application  being  now  made,  the  question 
before  me  would  have  been  different.  In  ikte 
present  case  the  defendant  is  not  damnified,  for 
it  is  clear  that  the  costs  would  have  been  given 
if  asked  for  at  the  time,  and  no  extra  expense 
has  been  incurred. 
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Then  it  IB  said  that  the  oosts  were  fixed  by 
the  practice  of  the  Courts.  That  was  so  wh^i 
the  xaotters  to  which  the  oosts  referred  were 
XDtttten  of  coarse,  but  wh^re  they  were  in  the 
disoretioa  of  the  Court  the  order  ran  that  they 
weie  to  be  taxed  if  the  parties  differed,  aoeord- 
ing  to  the  form  of  the  order  in  Beton.*  If 
this  order  had  been  made  in  that  form,  the 
defendant  could  only  have  got  out  on  payment 
of  the  taxed  costs.  It  is  true  that  the 
defendant  got  out  on  payment  of  13s.  8d. ; 
but  this  does  not  exempt  him  from  payment  of 
the  taxed  oosts  in  the  discretkn  of  the  Court. 

I  shall  make  the  arder.f 


Chakckky  Division. 

Before  Sir  Richabd  Maliks,  Y.G. 
June  2Sth,  1876. 

DALLAS  V.  GLYN. 


This  was  a  motion  by  the  defendant,  Isabella  ^'^  ^^  prof 
Glyn,  that  she  might  be  discharged  out  of  the  whuhmtiee 
custody  of  the  governor  of  Holloway  Gaol,  *"*"^**  ^*^^ 
and  that  the  plaintiff  might  pay  the  costs  oi  sought  to  bi 
the  appKcation.  _  ^^^^f,^^^ 

Eneas  S.  Dallas,  the  plaintiff  in  the  suit,  was  orders  made 
formerly  the  husband  of  the  defendant,  Isabella  J'^/^r^  ^^ 
Glyn,  but  in  May,  1874,  she  applied  for  and  ^^ovembcr, 
obtained  from  the  Divorce  Court  a  decree  nisi  the  actions 
for  the  dissolution  of  her  marriaire  with  him,  *^]^^*^^  <^<" 

^      ,  orders  are 

on  the  ground  of  adultery  and  desertion.  made  arc  being 

•  »rd  edition,  VoL  11.,  p.  1237. 

t  2  Ch.  D.,  628 ;  45  L.  J.  (Oh.)  649 ;  84  L.  T.  (N.S.), 
713;  24W.  R.,687. 
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continued  Jn  November,  1874,  ibis  decree  "waa  made 

under  the  old      ,      ,    , 
or  the  new        absolute. 

F^miine,        On  the  6th  of  December,  1874,  the  plamtiff 

V.c.f  dissent'  filed  his  bill  against  the  defendant,  praying 

dSttr^ishinfft  i^^^^ongst  othcr  things)   that   she    might  be 

R?'^*''      decreed  to  deliver  up  to  the  plaintiff  oertaiD 

goods  and  chattels,  and  also  certain  letters  then 

in  her  possession,  and  for  an  injunction  to 

restrain   her  from  taking  or  retaining    any 

copies  of  the  said  letters,  and  from  disclosing 

or  communicating  the  same,  or  the  contents 

thereof,  to  any  person. 

On  the  31st  of  July,  1875,  the  plaintiff 
amended  his  bill.  No  answer  was  required  by 
the  plaintiff,  either  to  the  original  or  the 
amended  biU ;  but  on  the  Ist  of  December, 
1875,  the  defendant  put  in  a  voluntary  answer. 
On  the  1st  of  May,  1876,  an  order  was  made 
at  chambers,  on  the  application  of  the  plaintiff, 
that  the  defendant  should,  within  fourteen  days 
after  service  of  the  order,  make  an  affidavit  of 
all  documents  and  letters  in  her  possession 
relating  to  the  matters  in  question  in  the  suit. 

On  the  30th  of  May,  1876,  this  order  was 
served  on  the  defendant 

The  defendant  did  not  comply  with  the 
order ;  and  on  the  19th  of  June,  1876,  the 
plaintiff  moved  ex  parte   (citing  Garling  v. 


*  The  case  does  not  neoesBaiily  dash  with  Garling  t. 
EoydSf  as  the  sweeping  dictum  contained  in  the  Tsaa^naX 
note  was  not  necessary  to  its  decision.  Oarling  v.  Bofds 
f  eU  under  the  first  part  of  the  (General  Directions  of  the 
Chancery  Judges,  and  was  therefore  gOTemed  by  the  old 
practice;  Dallas  ▼.  Glyn  falls  under  the  second  pari  of 
those  Directions,  and  is  therefore  gOTemed  by  the  new. 
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Royd8^)j  and  obtained  an  order  that  a  writ  of 
attaohment  should  issue  against  the  defendant 
for  non-oomplianoe  with  the  order  of  the  Ist 
of  May,  1876. 

Under  the  order  of  the  19th  of  June,  1876, 
the  defendant  was  committed  to  the  custody  of 
the  Gbvemor  of  HoUoway  Gtu)!,  and  she  now 
applied  to  be  discharged  from  custody. 

Higgins^  Q.G.,  and  Serhert  Smith  in  support 
of  the  motion  : — 

On  the  3rd  of  November,  1876,  certain 
General  Directions  were  given'  by  the  Master 
of  the  Bolls,  with  reference  to  business  pending 
in  his  branch  of  the  Chancery  Division,  and 
similar  Directions  were  shortly  afterwards 
given  by  each  of  the  Vice-Chancellors.  Such 
Directions  were  as  foUowsf  : — 

'^  The  Master  of  the  Bolls  directs  that,  sub- 
ject to  any  special  order  which  may  be  made  in 
any  cause,  matter,  or  proceeding  pending  in 
his  Court  on  the  1st  of  November,  1876,  the 
following  course  of  procedure  shall  be  adopted. 

'^  (1).  That  all  causes,  matters,  and  proceed- 
ings, except  causes  (not  being  short  causes)  in 
which  neither  notice  of  motion  for  a  decree 
has  been  served,  nor  replication  been  filed, 
before  the  1st  of  November,  1876,  shall,  so  far 
as  relates  to  the  form  and  manner  of  proce- 
dure, be  continued  and  concluded  in  the  same 
manner  as  they  would  have  been  in  the  High 
Court  of  Chancery. 


•  Reported,  VoL  i.,  p.  146. 

t  See  Oharley'a  *'  Jndicatore  Aots,"  3rd  edition,  p.  955. 
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''(2).  That  all  saoh  pending  oanseB  (not 
being  short  oauseft)  in  wfaioh,  up  to  tha  lat  of 
Kovembery  1876,  no  notice  of  motion  for  a 
decree  had  been  served,  or  replication  filed, 
shall  be  oontinned  in  the  same  manner  aa  the j 
would  have  been  continued  in  the  High.  Court 
of  Ghanoeiy  up  to  the  time  at  which  aoch 
notice  of  motion  or  replication  could  have  been 
served  or  JUedt  and  shall  from  that  period  be 
continued  according  to  the  ordinaiy  course  of 
the  "High  Court  of  Justice." 

The  order  of  the  19th  of  June,  1876, 
attaching  the  defendant,  was  founded  entirely 
on  her  non-compliance  with  the  order  of  the 
Ist  of  May,  1876,  directing  her  to  make  an 
affidavit  of  doooments.  The  defendant  put  in 
her  voluntary  answer  on  the  1st  of  December, 
1875;  it  is,  therefore,  quite  dear  that  the 
plaintiff  could  have  served  notice  of  motion 
for  decree  long  before  the  Ist  of  May,  1876 ; 
and  from  the  time  when  notice  of  motion  for 
decree  could  have  been  served,  by  Bule  2  of  the 
General  Directions  of  the  Judges  of  the  Chan- 
cery Division  the  cause  must  be  continued 
imder  the  new  practice.  Uiat  can  only  be 
done  in  the  way  pointed  out  by  the  new  Bule% 
consequentiy  Order  XTiTY.,  Aule  2,  applies, 
which  provides  that  no  attachment  shall  issue 
without  notice  to  the  person  sought  to  be 
attached.  The  order  of  the  19th  of  June  was 
therefore  wrongly  obtained,  and  must  be  dis- 
charged with  costs.  Oarling  v.  Boyde^  on  the 
authority  of  which  the  attachment  was  issued, 
was  a  case  of  an  attachment  to  compel  the 
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defidndant  to  put  in  an  sjxswer,  ue.^  to  take  a 
partioTilar  step  in  a  pending  oause^  and  has  no 
application  to  the  present  ease. 

MoreoveTy  in  that  case  it  did  not  appear  that 
motion  for  deoree  eauld  (as  in  this  case)  have 
been  served  before  the  1st  of  November,  1875, 
or  that  replication  could  have  been  filed  before 
that  date.  The  plaintiff  here  is  really  seeking 
to  obtain  a  benefit  by  his  delay  in  prosecuting 
the  suit. 

In  Be  A  Solicitor*  clearly  shows  that  in  any 
cause  to  which  the  new  practice  applies,  notice 
must  be  given  to  the  parties  sought  to  be 
attached,  pursuant  to  Order  XLIY.,  Bule  2. 

Olasse,  Q.  C,  and  Morshead,  for  the  plaintiff. 
The  motion  should  be  refused  with  costs.  The 
defendant  has  committed  a  contempt  of  Court 
in  refusing  to  make  an  affidavit  as  to  docu- 
ments pursuant  to  the  order  of  the  1st  of  May, 
1876.  The  order  of  the  19th  of  June  was 
rightly  made  imder  the  old  practice  {Garlitig 
V.  Roy  da). \  That  case  was  approved  of  In 
Re  A  Solicitor.^  There  is  no  difference  in 
principle  between  an  attachment  for  want  of 
answer  and  an  attachment  for  any  other  kind 
of  default.  This  suit  was  continued  under  the 
old  practice,  as  we  could  not  give  notice  of 
motion  for  decree  until  we  had  obtained  this 
affidavit  of  documents.  We  are  willing  to  dis- 
charge the  defendant  from  custody  on  her 
undertaking  to  make  an  affidavit  as  to  docu- 
ments within  a  specified  time.     [Higgins,  Q.C. 

*  B«ported  tupra,  p.  869.  f  Ubi  n^a. 
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— ^I  have  no  authority  to  give  anj  under- 
taking.] 

HigginSf  Q.C.,  in  reply. 

Malins,  Y.O. — The  question  of  practioe 
raised  in  this  ease  is  one  of  great  importanoe. 
I  should  have  been  very  glad  if  the  Court  of 
Appeal  had  been  sittings  that  the  matter  might 
have  been  dealt  with  by  them ;  but  if  I  were 
to  refer  it  to  the  Oourt  of  Appeal,  as  thai 
Court  does  not  sit  until  Friday,  I  must  keep 
the  defendant  in  prison  in  the  meantime,  a 
course  that  I  should  not  feel  justified  in  pur- 
suing, unless  I  was  clearly  of  opinion  that  she 
was  properly  taken  into  custody.  As  to  the 
nature  of  the  suit,  it  is  only  necessary  for  me 
to  say  that  the  bill  weis  filed  by  the  plaintiff 
against  a  lady,  who  was  his  wife,  but  who 
obtained  a  decree  for  the  dissolution  of  her 
marriage  with  him  on  the  ground  of  his 
adultery  and  misconduct.  The  lady  has, 
since  the  dissolution  of  the  marriage,  been  in 
possession  of  certain  documents,  principally 
letters  written  to  her  former  husband  by  third 
parties.  There  was  a  sevQre  contest  before  me 
in  chambers  with  reference  to  these  letters,  the 
result  being,  that  on  the  1st  of  May,  1876,  I 
made  an  order  that  the  defendant  should, 
within  fourteen  days  after  service  of  the  order, 
make  an  affidavit  of  the  documents  in  her 
possession.  That  order  was  not  served  on  her 
till  the  30th  of  May.  Her  solicitors  oould,  in 
the  meantime,  if  they  thought  the  order  went 
too  £Bur,  have  applied  for  a  modification  of  it. 
No  such  application,  howeyer,  was  made.    I 
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oondude,  therefore,  tliat  the  order  was  pei^ 
fectlj  ooirect.     The  defendant  had  then  four- 
teen days  from  the  30th  of  May  within  which 
to  oomply  with  the  order ;  but  she  did  not  do 
so.    I  was  applied  to,  ex  parte,  by  Counsel  for 
the  plaintiff,  on  the  19th  of  June,  for  leave  to 
issue  a  writ  of  attachment  against  her  for  non« 
oomplianoe  with  the  order  of  the  1st  of  May. 
I  was  then  referred  to  Order  XTjTV.,  Bule  2. 
On  the  words  of  that  Bule  I  should,  without 
hesitation,  have  required  notice  of  the  applica- 
tion to    be  given    to    the  defendant   before 
allowing  the  writ  to  issue.    Sut  I  was  also 
referred  to  a  decision  of  Yice-Ohancellor  Hall, 
Oarling  v.  Boyde,*  in  which  his  lordship  had 
decided,  in  a  pending  cause  in  which,  on  the 
1st  of  November,  1875,  replication  had  not 
been  filed  or  notice  of  motion  for  decree  been 
served,  that  an  attachment,  for  want  of  answer, 
might  issue  under  the  old  practice.      Yice- 
Ghancellor  Ball  there  said  that  ^'it  was  a 
mat:cr  of  importance  as  affecting  the  Uberty 
of  the  subject,  and  tHat  he  would  consult  the 
other  Judges  before  answering  the  applica- 
tion."   I  remember  remarking  to  the  Counsel 
for  the  plaintiff  (when  he  applied  to  me  on  the 
19th  of  June)  that  I  at  least  had  not  been 
consulted  on  the  subject.    On  the  next  day 
(November  6th,  1875)  Vice-Chanoellor  Hall, 
having  consulted  one  of  the  Judges  (no  doubt 
the  Master  of  the  BoUs)  in  the  interval,  said 
that  he  was  prepared  to  direct  that  a  writ  of 

•  Ubi  supra. 


^  I 
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• 

attaohment  for  want  of  answer  migbt  issae 
under  fhe  old  pracHoe.  TTithouty  then,  liear- 
ing  any  argnment  on  the  subjeet,  I  followed 
the  decision  of  Yioe^Ohaneellor  Caix,  and 
directed  the  writ  to  issue  without  notice.  I 
am  sorrj  I  did  so,  beoauso  the  new  praotioe  as 
to  attachments  makes  a  very  beneficial  change. 
I  thxrikf  with  great  deference  to  Yioe-Ghaor 
cellor  Hall  and  the  Master  of  the  BoUs 
(if  he  was  the  other  Jndge  consulted),  that  it 
was  tiie  intention  of  the  Legislature,  by  Ihis 
new  Bule,  to  throw  a  protection  round  the 
liberty  of  the  subject,  and  that  in  no  case 
whatever  should  an  attaohment  issue  without 
notice  to  the  x>arty  to  be  attaehed.  I  think 
that,  whether  the  suit  be  under  the  old  prac- 
tice or  the  new,  no  writ  of  attachment  should 
ever  issue  without  notice ;  and,  until  the  con- 
trary has  been  decided  by  the  Court  of  Appeal, 
that  will  be  my  practice  in  this  brandi  of  the 
Court.  I  have  seen  many  ruinous  consequences 
of  the  ill-considered  issuing  of  attaohm^its  by 
these  Courts  in  cases  whese  no  Judge  would  have 
issued  them  had  he  known  all  the  ciroum- 
stances  of  each  case.  In  the  present  case,  if 
notice  had  been  given  to  the  defendant  and 
she  had  appeared  before  me,  I  should  have 
endeavoured  to  persuade  her  to  give  up  the 
documents,  and  so  have  saved  her  from  being 
attached.  I  would,  at  all  events,  have  given 
an  opportunity  for  an  undertaking  to  hand 
over  the  documents  within  a  timited  period.  I 
am  not  bound  by  OarKng  v.  Boffds,  even  if  it 
were  a  case  not  within  the  old  practice.    In 
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the  case  of  In  Re  A  Solicitor^  aa  order  to  tax 
a  solicitor's  bill  of  costs  was  made  in  1878*  A 
balance  was  found  due  from  the  solicitor  to  bis 
olient  in  respect  of  moneys  receiyed  by  him, 
which  ought  to  haye  been  paid  within  twenty^ 
one  days  from  the  2lBt  of  August,  1876 — ^long 
before  the  Ist  of  Koyember,  1875.  It  was 
there  held  that  the  case  was  goyemed  by  Order 
XUY.y  Bule  2,  and  iiiat  an  attachment  for 
non-payment  could  not  be  issued  without  notice 
to  the  solicitor.  The  latter  part  of  the  judg^ 
ment  in  that  case  was  read  by  Mr.  Glasse  to 
show  that  the  Master  of  the  Soils  concurred  in 
the  decision  in  Oarling  v.  Royds : "  In  Oarling 
y.  Royds  the  object  was  merely  to  compel  the 
defendant  to  put  in  an  answer,  that  is,  to  take 
a  particular  step  in  a  pending  cause  in  which 
no  final  decree  had  been  made.  The  case, 
therefore,  fell  within  i^e  words  of  the  con- 
cluding portion  of  section  22  of  the  Supreme 
Court  of  Judicature  Act,  1873."  So  that,  if 
it  had  not  been  that  both  the  Master  of  the 
Bolls  and  Vice-Chancellor  Hall  thought 
that  Oarling  y.  Royds,  was  a  case  to  which  the 
old  practice  was  applicable,  neither  of  them 
would  haye  allowed  the  attachment  to  issue 
without  notice.  Then  does  the  old  practice 
apply  to  this  case?  The  bill  was  filed  in 
December,  1874,  and  amended  in  July,  1875. 
No  answer  was  tequired;  but  a  yoluntazy 
answer  was  filed  in  December,  1875.  I  am, 
therefore,  clearly  of  opinion  that,  if  not  on  the 

•  UhiiUpra. 
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iBt  of  Noyember,  1875,  certainly  for  a  con- 
siderable  period  before  tbe  order  of  the  Ist  of 
May,  1876,  was  made,  the  plaintiff  wss  in  a 
position  to  give  notioe  of  motion  for  decree. 
Now  the  G-eneral  Directions    given   by  the 
Judges  of  the  Chanceiy  Division  provide  that 
pending  suits  '^in  which,  up  to  the   Ist  of 
November,  1875,  no  notioe  of  motion  for  a 
decree  has  been  served  or  replication  filed  shall 
be  continued  in  the  same  manner  as  they  would 
have  been  continued  in  the  High  Court  of 
Chancery  up  to  the  time  at  which  such  notice 
of  motion  or  replication  could  have  been  served 
arfikdy  and  shall  from  that  period  be  continued 
according  to  the  ordinary  course  of  the  High 
Court  of  Justice."     So  that,   from  the  time 
when  the  plaintiff    had   the    right    to    give 
notice  of  motion  for  decree,  which  was  before 
the  order  of  the  Ist  of  May  was  obtained,  he 
ought  to  have  gone  on  under  the  new  practice. 
The  decision  in  Oarling  v.  Royde  does  not 
apply  to  the  present  case;  but,  if  it  did,  I 
should  not  follow  it,  because  the  new  Rule  is 
one  favouring  the  liberty  of  the  subject  and 
should    be    construed    liberally.       On    these 
grounds  I  come  to   the   conclusion  that  the 
writ  of  attachment,  having  been  issued  with- 
out notice  must  be  discharged,  and  with  costs. 
I  shall  reserve  the  question,  as  to  the  damages 
sustained  by  the  defendant  &om  the  wrongful 
imprisonment,  till  the  hearing  of  the  cause.* 


•  3  Ch.D.,  190;  34  L.T.  (N.8.),  897;  24  W.R.,  881 ; 
11  N.  C.  151  ;  rtsM«,  Thursday,  June  29tli,  1876. 
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• 

^  ORDER  XLVI. 
Rule  1. 
(An  order  charging  stock  or  shares  may  he  made 
by  any  Divisional  Courts  or  by  any  Judge^ 
and  the  proceedings  for  obtaining  such  order 
shall  be  such  as  are  directed^  and  the  effect 
shall  be  such  as  is  provided  by  1  ^  2  Vict.j 
€.  lid,  sees.  14  Sf  15,  and  3  Sf  4:  Vict.,  c.  82, 
sec.  1.) 

High  Court  of  Justice. — Chancery 

Division. 

(Before  Sir  Charles  Hall^  Y.C} 
May  31«/,  1876. 

BURNS  r,   IRVING. 

In  this  case  the  plaintiff's  Bill  (the  object  ot  Order  made  by 
which  was  to  enforce  his  claim  to  a  share  in  j^J*ZnLr 
the  profits  of  a  coal  mine)  had  been  dismissed  Order  xzVLy 

with  costs.  eh^ryiny  raiU 

Dickenson,    Q,C.   and  J.  A.  Roberts    now  J^y  *^«''"  ^/ 
applied,  ex  parfe,  on  behalf  of  the  defendant,  whoae  Bill  had 
for  an  order  to  charge  railway  shares  belonging  ^^i^j^^l^^^fif^ 
to  the  plaintiff  with  payment  of  the  defendant's  defendant' » 
costs,  notwithstanding  that  such  costs  had  Tioi^jiouyhnot 
yet  been  taxed.     They  cited  Order  XLVI.,  ^'^"^'^y '«-^^^- 
Rule  1,  and  the  Duke  of  Beaufort  v.  Phiilips,* 
where  it  was  held  that  an  order  to  pay  costs 
when  taxed  was  substantially  an  order  to  pay 
a  definite  sum.     They  also  referred  to  Chad- 
wick  V.  Holtyi  and  Garner  v.  Briggs.X 


«  1  DeGexandS.,  321. 
t  2  Jnr.  (N.  8.),  918. 
t  27  L.  J.  (Ch.),  483. 
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Hall,  Y.C,  made  the  order  nisi,  chaiging 
the  railway  ehares  mth  tlie  amount  of  the  ooets 
-when  taxed.* 


ORDEE  L. 

Rtjle  1. 

{An  actiofi  shall  not  become  abated  hj  reason  of 
the  marriage^  death,  or  bankruptcy  of  any  of 
the  partiUs,  if  the  cause  of  action  survive  or 
continue,  and  shall  not  become  defective  by 
the  assignment,  creation,  or  devolution  of  any 
estate  or  title  pendente  lite.) 
See  the  case  of  Darcy  v.  Whittakkr,  re- 
ported under  Eule  4  of  this  Order,  infra,  p.  388. 


BX3LE   2. 

{In  case  of  the  marriage,  death,  or  bankruptcy,  or 
devolution  of  estate  by  operation  oflau>,  of  any 
party  to  an  action,  the  Court  or  a  Judge  may, 
if  it  be  deemed  necessary  for  the  complete 
settlement  of  all  the  questions  involved  in  the 
actian,  order  thai  the  husband^  personal  repre- 
sentative, trustee,  or  other  successor  in  interest, 
if  any,  of  such  party  be  made  a  party  to  the 
action.) 


•  3  Ch.  D.,  291 ;  46  L.  J.  (Ox.),  423 ;  34  L.  T.  (N.  S.), 
752  ;  25  W.  R.,  66. 
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High  Court  or  Justicb. — Ghancebt 

Division. 

(Before  Sir  Bichard  MALnrs,  Y.C.) 
Jpril  27th,  1876. 

STOKB  V.   BEKinST.     • 

His  was  a  suit  hj  cestui  que  trust  seeking  to  Malins,  r.c, 
make  their  trustees  liable  for  losses  occasioned ^^MtaOvM^a 
to  the  trust  estate  by  improper  investment.        cestui  que 

The  trustees  had  advanced  part  of  the  trust  tenant} J Hfo, 
funds  on  a  mortgage  of  some  unfinished  houses  ^'^  ^^^^ 
at  Biehop  Stortford,  which  turned  out  to  \iebem  fully  paid, 
insuflBcient  security  for  the  amount  advanced.    ^*^^^^  ^jf,f 

''       iji-L       i-i  .  pendente  hte, 

One  of  the  trustees  had  taken  the  active  part  tu  tame  benefit 
in  making  the  advance,  the    others   having  ^^^^^^ 
simply  acquiesced.  trustee,  for 

J.  Pear  Sony  Q,C.j  and  Sards  well,  for  Hie  at^^t^y^d 
plaintififs,  asked  that  the  trustee  who  had  taken  ^^^^  !'^^ , 

,  ,  parties  under 

an  active  part  in  the  breach  of  trust  might  be  Order  X., 
dedared  primarily  liable.  -^"^  ^• 

Stocky  for  the  trustee  sought  to  be  made 
primarily  liable. 

Higginsy  Q.C.y  and  F.  Webby  for  the  other 
trustees. 

LeesoUy  for  the  personal  representatives  of  a 
cestui  que  trusty  a  tenant  for  life,  whose  income 
had  not  been  fully  paid,  and  who  had  died  pen- 
ding the  suit,  asked  under  Order  L.,  Eule  2,  to 
have  the  benefit  of  the  decree,  as  if  they  had 
been  made  parties. 

Malins,  V.C,  directed  the  decree  to  be  made 
primarily  against  the  acting  trustee,  and  gave 
the  personal  representatives  of  the  tenant  for 
life  the  benefit  of  the  suit.*' 


•  W.  N..  1876  D.  162. 
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BULE  4. 

( Where  hy  reason  of  marriagCy  deaths  or  tank" 
rvptcy,  or  any  other  (vent  occurring  ajter  the 
cofnmencement  of  an  aciion,  and  causing  a 
change  or  Jransmission  of  interest  or  liability, 
or  by  reason  of  any  person  interested  coming 
into  existence  after  the  commencement  qf  the 
action^  it  beconies  necessary  or  desirable  that 
any  person  not  already  a  party  to  the  action 
should  be  made  a  party  thereto,  or  that  any 
person  already  a  party  thereto  should  be  made 
a  party  thereto  in  another  capacity,  an  order 
that  the  proceedings  in  the  action^ shall  be 
carried  on  between  the  continuing  parties  to 
the  action  and  such  new  party  or  parties,  may 
be  obtained  ex  parte  on  application  to  the 
Court  or  a  Judge,  upon  an  allegation  of  such 
change  or  transmission  of  interest  or  liability^ 
or  of  such  person  interested  having  come  into 
existence.) 


High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  James  Bacox,  V.C.) 
January  11  f  A,  1876. 

DARCY   V.  WHITTAKER. 

An  unmarried     A  suit  was  Commenced  prior  to  the  1st  of 
ify.f^o  icas  November,  1875.     One  of  the  parties  to  the 

defendant  %na  '  .     ^  ^ 

Chancery  suit,  gtiit  was  an  unmarried  lady,  who,  however, 
Zf^thtxsi   after    the    commencement  of    the    suit,  had 

pendente  lite.      Chapman    Barber   now  applied,   ex   parte, 

wat    lady  (Mrs.  Sturt)  by  her  next  friend,  that  tho 
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prooeedings  might  be  oarried  on  against  her  entuied  to  an 
husband,  r^.  '^f  *'•*'- 

JSTay,  Q.  0.,  as  amicm  curice^  referred  to  the  ^^^'w**  ^^ 
Supreme  Couri  of  Judicature  Act,  1873,  s.  100  dWeetedthat 
(which  provides  that  an  **  action ''  shall  mean  ***  f^"'?. 
a  civil  prooeedmg  commenced  by  wnt,  or  m  RegUtrarfor 
such  manner  as  prescribed  by  Eules  of  Court),  *^  ^^* 
as  implying  that  the  term  '^  action/'  as  used  in 
the  Order^  was  h'mitel  to  proceedings  com- 
menced by  writ  after  the  new  Acts  came  into 
operation. 

Bacon,  V.C. — ^To  make  it  necessary  to  apply 
to  me  you  must  show  that  this  is  an  ^'  action  " 
within  the  meaning  of  the  interpretation 
clause. 

Chapman  Barber. — ^By  that  clause  a  "  cause  " 
is  to  include  an  '^action,"  and  this  is  a 
"  cause." 

Bacon,  V.O. — ^This  is  not  an  action  within 
the  interpretation  clause  of  the  Act  of  1873. 
Mr.  Barber  is  entitled  to  the  order  which  he 
asks  for,  but  there  was  no  necessity  for  making 
the  application  to  me ;  the  Begistrar  will  make 
the  order,  and  Mr.  Barber  wiU  get  the  Order 
by  his  authority,  not  by  mine.* 


Chancery  Division. 

(Before  Sir  Chablbs  Hall.) 
Jfareh  Uth,  1876. 

WALKER  r.   BLAGKMORE. 

This  was  a  foreclosure  action.   The  defendant  The  defendant 
had  made  default  in  delivering  his  defence,  so  ^^j^H^ 

•  24  W.E.,244 ;  83  L.  T.  (N.S.),  778;  W.  N.,  1876,  p.  17. 
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tUemmmce.  as  to  entitle  the  plaintiff  to  Bet  down  file  aeticm 
action,  ths  on  the  18th  of  Febmary,  1876,  on  motion  for 
J^^^^^  judgment  nnder  Older  XXIX.,  Rnle  10.  On 
9hoMU  the  27th  of  Febniarj,  1876,  the  defendanfs 
^a^Tu  estate  went  into  liquidation  under  the  Bank- 
trugtea  m  ruptcy  Aot,  1869,  and  a  trustee  was  appointed. 
Mi^mlied  J?.  P.  C.  Hanson,  for  the  plaintiff,  now 
that  the         asked,  e»  parte,  under  Order  L.,  Buk  4,  for  an 

appltcattOH 

should  have      Order  to  oontiinie  the  action  against  the  trustee 

^thsRiu  *'  iff  '^^^^  ^®  liquidation,  in  the  plaee  of  the  original 

chamber:        defendant ;  and  also  for  leave  to  set  down  tiie 

aotion,  on  motion  for  judgm^it  against  the 

trustee,  in  the  same  manner  as  if  he  had  been 

the  original  defaulting  defendant. 

Hall,  V.O. — ^I  grant  the  application ;  but  I 

*    may  obswve  that  in  fature  such  applications 

should    be  made  either  at  the  Bolis    or  in 

chambers.      The  trustee  will  be  in  the  same 

position  as  the  original  defendant.* 


OEDEB  LI. 

Bl7L£  4. 

{Actions  in  any  Division  or  Divisions  may  he 
consolidated  by  order  o^  the  Court  or  a  Judge, 
in  the  manner  heretofore  in  use  in  (he  Superior 
Courts  of  Common  Lou:.) 


•  W.  N.,  1876,  p.  112;  11  K.  0.,  74. 
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UlQH  COUST  OF  JuBTfCB. — G&ASFCBET 

Division. 

(Before  Sir  Chakles  Hall,  Y.G.) 
June  29thy  1876. 

Smith  v.  Whichcokd. 
Evans  i;.  Debenham. 
Debenham  f.  Lacbt. 

Tliese  actions  all  arose  out  of  transactions  Y^lf.  !i'i!f 

€Ktton8  were 

oouneoted  with  a  building  contract.  brou{/ht  in  re- 

Lacey^  the  defendant  in  the  action  of  Deben-  ^amebuimng 
ham  V.  Lacei/,  in  this  Division,  had  agreed  tof^on^rf^c^fOf^i'^ 
execute  certain  building  works  for  Debenham,  jpuas  by  eub* 
the  plaintiff  in  the  action,  and  had  received  part  contraetore 

^  ,  .    .  .   ttgBt^nst  the 

of  the  money  due  on  the  original  contract.    A  architect^  one 
large  porticm  of  the  work  had  been  execntod  by  chequer  by  tub- 
snVoontractors,  who  claimed  part  of  the  balance  contraeton 
due  from  Debenham  to  Laoey  under  the  original  p^ersonfor 
contract ;  and  the  actions  of  Smiih  v.  Whichcord  ^^^  ^^ 
and  Evans  v.  Debenham  were  commenced  in  executed,  and 
the  Common  Pleas,  and  Exchequer  Divisions, re-  ^^^ 
speotively,  against  Debenham  and  his  architect,  Bwision  by 
Whichcord,  to  enforce  these  daims,  and  also  whotnlhe 
certain  other  alleged  claims  against  Whichcord  ^orktwere 
arising  out  of  the  transactions.  against  the 

The  action  of  Debenham  v.  Lacey  was  in-  ^I'^ae^j^^,  the 

^  sub'Contraetore^ 

stituted  in  this  Division  by  Debenham  bxiA  and  othersy 
Whichoord  against  Lacey,   against  the   ^^'Oe^^^^^ 
oontractors,  *and    against  other  persons  yf\io  action  being  to 
claimed  part  of  the  balance  in  Debenham's  ^^^,^//|/^  ^ 
hands,  in  order  to  ascertain  who  were  the  *?  *^^  balance 
persons  in  fact  entitled  to  such  balance,  and  in  tijTe  hands,) 
what  propoili las.  ^^  '^  ^^^ 
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in  th$  Ex-  Pollock,  B.,  had  made  an  order  in  Evans  ▼. 

ordered  to  be  Dehenhanij  that  the  action  should  be  transferred 
^ih^Cha^^ '^  *^  *^®  Chancery  Division, subject  to  the  consent 
Diviwm,  a  of  the  President  of  that  Division. 
^CUn£^^  Dickinson,  Q.C.,  and  JE.  Cutler,  for  Deben- 
JDivitUm  ham  and  Whidioord,  now  moved,  in  all  three 
motion  'that  octions,  that  thej  might  be  consolidated,  or  that 
the  three  tJ^ejr  might  all  be  ordered  to  come  on  for  trial 
be  wif o/w«/*rf,  together.  They  referred  to  Order  LI.,  Bales 
'***S'**y        2  and  4;   and  Wilson's  "Judicature  Acts;"* 

ehouid  all  come  i      .       ,    i         <■  -i        *  i-i     . 

on  for  trial  and  Submitted  that  the  order  for  consolidatLon 
wi^t^*  in^  ought  to  be  made,  unless  there  were  different 
each  to  be        issues  in  the  other  actions  which  could  not  be 

evtdenee  in  ally ,   ,  ^  ,      -.  ,      .  j. 

all  proeeeiiiiga  tnea  m  JJeoennam  t.  Jjoeey. 

in  the  Ex-  jfT   Pearsofi,   Q.O.,   and  Bathfirst,  for  the 

cheguer  action         ,      ,  /     ^      *  ' 

to  be  stayed,    plaintiff  in  Smith  v.  Whiehcordf  submitted  that 

m^hl  IT^  ^  ^^®  ^^  *^®  issues  in  that  action  was  quite 
neeeeecry  to     different  from  thosc  in  Debenham  v.  Lacepy  and 

trial  *    ^      *^^^  *^®  actions  therefore  ought  not  to  be 
consolidated. 

B,  EyrCy  for  the  plaintiff  in  Evans  v.  Deben- 
ham^  submitted  that  the  order  of  Mr.  Baron 
Pollock  for  transfer  was  practically  an  order 
for  consolidation,  and  that  no  further  order  was 
necessary  in  that  action. 

Hall,  Y.C,  said  that  Smith  seemed  to  have 
a  claim  against  Whiohcord,  which  was  entirely 
distinct  from  the  issues  in  Debenham  v.  Lacey, 
and  he  thought  the  best  plan  would  be  for  all 
the  actions  to  come  on  together,  ajid  to  let  the 
evidence  in  each  be  used  in  all. 

The  proper  order  would  be,  that  Smith  under- 

•  P.  292. 
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taking  forthwith  to  give  notice  to  Whichcord 
to  plead  in  Smith  v.  Whichcord^  ajij  evidence 
given  in  Dehenham  v.  Lacey^  or  Smith  v.  Which* 
cord,  might  be  used  in  Evans  v.  Debenham.  ' 

All  further  proceedings  in  Evans  v.  Deben^ 
ham  would  be  stayed,  except  so  far  as  might  be 
necessary  to  bring*  it  on  for  trial  with  the  other 
two  actions.  There  would  be  one  order  in  all 
the  actions.    Costs  to  be  costs  in  the  causes.* 

OEDER  LII. 

BULE  1. 

{When  by  any  contract  a  prim&  facie  case  of 
liability  is  established^  and  there  is  alleged 
as  matter  of  defence  a  right  to  be  relieved, 
wholly  or  partially,  from  such  liability,  the 
Court  or  a  Judge  may  make  an  order  for  the 
presercalion  or  interim  custody  of  the  subject- 
matter  of  the  litigation,  or  may  order  that  the 
amount  in  dispute  be  brought  into  Court,  or 
otherwise  secured.) 

See  the  cases  of  The  National  Provincial 
Bank  v.  Tuomas,  and  Hyde  v.  Warden,  re- 
ported under  Eule  4  of  this  Order,  infra,  pp. 
396,  397. 


Eule  3. 
{It  shall  be  lawful  for  the  Court  or  a  Judge, 
upon  the  application  of  any  party  to  an  action, 
and  upon  such  terms  as  may  seem  Just,  to  make 
any  order  for  the  detention,  preservation,  and 
inspection  of  any  property,  being  the  subject 
of  such  action.) 

•  24  W.  B.,  900. 
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See  the  case  of  the  National  PBOYxirciAi. 
Bank  v.  Thomas,  and  Hyde  v,  Waiidbn,  re- 
ported under  Eule  4  of  this  Order,  infru,  pp. 
996,  397. 


BULE  4. 

{An  application  for  an  order  under  section  25, 
subsection  (8),  of  the  Act*\of  1873J,  or  under 
Rules  2  and  3  of  this  Order ^  may  be  made  to 
the  Court  or  a  Judge  ly  any  party.  If  the 
application  be  by  the  plaintiff  for  an  order 
under  the  said  subsection  (8),  it  may  he  made 
either  ex  parte  or  with  notice^  and  if  for  an 
order  under  the  saidRules  2and  3  of  this  Order 
it  may  be  made  after  notice  to  the  defefidant 
at  any  time  after  the  issue  of  the  v>rit  of 
summons^  and  if  it  be  by  any  other  party, 
then  en  notice  to  the  plaintiff,  and  at  any 
time  after  appearance  by  the  party  making 
tie  application,) 

High  Court  of  Justice.— Probate,  Ditorce, 

and  Admiralty  Division. 
Probate. 

(Before  Bit  James  Hawbn,  J.) 

May  lea,  1876. 

MELUISH  f>.  MILTOX. 

On  an  ex  T^g  ^as  an  action  for  revocation  of  probate 

^ionun^r^^'  of  the  "wiU  of  Henry  Meluish,  on  the  gTOund 

BuU^A^tL^  that  its  execmtion  had  been  induced  thiough 

Probate  the  fitaudul^t  ikssomption  by  the  defraidaiit  of 

fZ!udan  *^  oha«toter  of  the  testator's  wife. 

%f\)unet%on  Proceedings  had  previously  been  institated 

icctZn  {S)of  ^  til®  Chancery  Division  on  a  Bill  fited  by  the 

section  26  of  plaintiff  to  set  aside  ^be  devise  of  Meluiah's 
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pioperty  to  tli©  (kfeaadajit  on  ihe  giound  of  her  ^^fji^g^^* 

ilMid,  to  ruirain  a 

Hall,  V.C,  held    that  the   matter   waa*^^;;;^^ 
within    the    exclusive   jnTisdiction    of    this  to  the  de- 
Division,  and  the  Court  of  Appeal  affirmed  his-^;^^^* 
decision.  pityabh  to 

The  writ  of  summons  in  this  action  had  heen  j^^%i^  ^ 
served  personally  by  the  plaintiflf 's  solicitor,  deposited  with 
who  accidentally  met  the  defendant  at  Bath,  pending  action 
She  then  told  him  that  she  had  no  fixed  address,  /f  ^^  ''^/^' 

'  ttoHf  on  the 

but  was  employed  from  lime  to  time  in  nursing,  ground  of 
and  expected  shortly  to  be  engaged  again  in  Probate  of  the 
that  capacity.     The  property  in  dispute  con-  w'*^  ^^^ 
sisted  chiefly  of  cash  and  bonds  payable  to  defendant 
bearer,  which  had  been  deposited,  pending  the  ^^*^^*'^*' 
Chancery  proceedings,  with  the  Bath  branch  of  personal  repre- 
the  National  and  Provincial  Bank  of  England.  ^^  io9tet%. 

The  plaintiflfs  solicitor  gave  notice  to  the 
Bank  not  to  part  with  the  property.  In  reply, 
the  Bank  sent  a  written  notice  to  the  effect 
that  they  would  hand  over  the  property  to  the 
defendant,  as  the  legal  personal  representative 
of  Henry  Meluish,  within  a  week,  unless  they 
were  restrained  by  competent  authority.  The 
plaintifl's  solicitor  had  drawn  up  a  notice  of 
Implication  for  an  administrator  pendente  litCy 
but  of  this  notice  the  defendant's  solicitor 
refused  to  accept  service. 

Bayfordy  for  the  plaintiff,  moved  ex  parte^ 
under  the  Supreme  Court  of  Judicature  Act, 
1873,  section  25,  subsection  (8),  and  Order 
lill.,  Bule  4,  for  an  injunction  restraining  the 
Sank  from  parting  with  the  property  pendente 
lite,  and  said :— Before  we  can  effect  peiisonal 
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service  of  the  notice  of  motion  for  on  adminis- 
trator pendente  lite^  the  Bank  will  have  handed 
over  the  property  to  the  defendant. 

Hanken,  J. — Although  there  is  no  proof  of 
an  attempt  to  serve  the  notice  of  motion,  I 
grant  the  injimction  in  the  terms  asked  for.* 


)Vheretko 
plaintiffs^ 
who  foere 
holders  of  a 
promiuory 
note  made  hy 
thed^endantf 
a  married 
noman^ 
applied  to 
the  Chancery 
Division  ex 
parte  {l)/or 
an  order  to 
restrain  the 
drfendant 
from  dealing 
Tvith  her 
separate 
estate f  which 
she  was  not 
restrained 
from 

alienating^ 
and  out  of 
which  the 
plaintiffs 
sottyht  pay* 
mentofthe 
amount  of  the 
notCj  and  also 
(2)  for  the 
appointment 
^aRecevosT 


Chancery  Division. 

(Before  Sir  Gboaob  tTBSSBL,  M.B.) 
July  nth,  1876. 

THE  NATIONAL  PROVINCIAL  BANK  r.  THOMAS. 

This  was  an  action  brought  against  a  married 
woman,  who  had  separate  estate,  and  the  trus- 
tees of  her  settlement,  by  the  holders  of  a  pro- 
missory note  made  by  the  married  woman,  to 
obtain  payment  of  the  amount  of  the  note  out 
of  her  separate  estate.  The  estate  was  setUed 
to  her  separate  use  without  any  restraint  on 
anticipation. 

WaUoix  applied,  ex  parte,  for  an  order  to 
restrain  the  married  woman  from  dealing  with 
her  separate  estate,  and  for  the  appointment  of 
a  receiver.  He  read  the  plaintiff's  affidavit, 
which  stated  that  the  married  woman  was  likely 
to  alienate  her  separate  estate  for  the  purpose 
of  avoiding  the  liability,  and  referred  to  the 
Supreme  Court  of  Judicature  Act,  1873,  S.  25, 
sub-section  (8),  and  Order  LII.,  Bule  4,  as 
authorising  the  Court  to  entertain  an  ex  parte 
application  for  the  interim  preservation  of  the 
subject-matter  of  the  litgation. 

Jessel,     M.B.,    refused     the     application. 

•  24  W.  B.,  67». 
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The  plaintiff  was  in  the  position  of  a  mere  f^^^,^^' 
creditor,    who    sought   to   restrain    a  dehtor  refused  the 
from  dealing  with  his,  or  her,  property.    The  ^^^  ^* 
application  wonld  not  bo  bettered  by  giving 
notice  to  the  debtor.* 


Court  of  Appeal. 

(Before  Jaueb,  Hellish,  and  Baoqallai^  L.JJ.) 

July  29th,  1876. 

HYDE  V.  WARDEN. 

This  was  an  action  in  the  Exchequer  Division  ^  ^*'**'  ^^ 
of  the  High  Court  of  Justice,  for  the  specific  notice  of 
performance  of  an  agreement  by  the  defendant  ^^^"^ 
to  take  a  lease  of  a  farm  from  the  plaintiff.        appointed  the 

The  defendant  was  left  in  the  possession  of  ^^^J* ' 
the  farm  on  the  25th  of  May,  1876,  but  on  thei'^"*^!/*? 

/»!/»!  1  »        1  ii  j^*  action  for 

otn  01  August  he  refused  to  accept  a  lease,  and  specific  per- 
repudiated  the  agreement.     The   action  was^^J^^^^^^ 
tried  at  Lewes,  on  the  9th  of  March,  1876,  before  ^^  <^cept  a 
Lord  Coleridge,  0. J.,  when  the  Jury  found  a  farm, 
verdict  for  the  plaintiff,  damages  £656.     The  f;^«»^^  ««/ 

T-i  irtAi       ^.Manager  of 

Judge  reserved  judgment,  and  on  the  20th  of  the  farm 
March  the  plaintiff  gave  notice  of  motion  for  ^^^^^^^IJl 
judgment.  although  no 

On  the  27th  of  April,  1876,  the  defendant  ^^^^*,-^,^ 
obtained  a  rule  nisi  for  a  new  trial,  on  the  *^*«^» 
ground  of  misdirection,  and  that  the  Yeidiot  far  that 
was  against  the  weight  of  evidence.     On  the^^^^^^** 
17th  of  May,  the  plaintiff's  motion  for  judg-  below,  and  he 
ment  and  the  defendant's  rule  nisi  for  a  new  ^agt^fa^'"^ 
trial  were  heard  together  by  a  Divisional  Court  of  decitidm  in 
theExchequerDivipion,conBistingofSir  FiTZROY  defendant,  ^ 
Kelt.y,  C.B.,  and  Sir  Anthony  Cleasby,  B.    It 

•  11  N.C,  164. 
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was  ordered  that  judgment  Aould  be  entered 
for  the  defendant. 

# 

On  the  2l8t  of  June  the  pkmti£P  gave  notiboe 
of  appeal  from  this  ordw,  and  the  appeal  was 
set  down. 

On  the  27th  of  July,  by  speoial  leave  of  the 
Court  of  Appeal,  the  plaintiff  gave  notice  of 
motion  iif  the  Court  of  Appeal  for  the  appoint* 
ment  of  a  Beoeiyer  and  Manager  of  the  farm, 
although  no  such  motion  had  been  made  pre- 
viously in  the  Courts  below.    An  affidavit  of 
the  plaintiff  stated  that,  since  October,  1875, 
nothing  had  been  done  by  way  of  cultivating 
the  farm,  which  was  in  a  very  bad  condition, 
and  daily  getting  worse ;  that  there  was  a  crop 
of  grass  of  some  value ;  and  that  to  enable  the 
farm  to  be  cropped  and  cultivated  for  next 
year,  it  was  necessary  that  immediate  st^ps 
should  be  taken. 

Langworthy  and  Bompas  for  the  plaintiff : — 
The  plaintiff  is  afraid  that  he  may  be  pre- 
judiced if  he  takes  possession  of  the  property 
without  the  order  of  the  Court.  But  he  is 
willing  to  act  as  Beceiver  and  Manager. 

B.  A.  McCally  for  the  defendant : — ^The 
plaintiff  ought  to  give  security. 

James^  L.J. — I  do  not  see  why  security 
should  be  required.  The  plaintiff  will  only 
have  to  incur  expenditure.  We  will  appoint 
him  Beceiver  and  Manager,  he  undertakiug  to 
abide  by  sudi  order  as  the  Court  may  think  fit 
to  make  in  the  matter. 
Hellish  andBAGGALTjiY,  L.JJ.,  concurred.* 

♦  1  Ex.  Div.,  309. 
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ORDEE  LHI. 
BuLs  2. 
{No  rule  or  order  to  show  came  shall  he  granted 
in  any  action,  except  in  the  cases  in  which  an 
application  for  such  rule  or  order  is  expressly 
authorised  by  these  Mules.) 

High  Court  of  Justice. — Probate,  Divorce, 

AND  Admiralty  Division. 

Probate. 

(Before  Sir  J.  Hannen,  J.) 
January  IIM,  1876. 

In  the  Goods  of  Cartwright. 

Bayford  moved  for  a  rule  nisi  calling  upon  An  appiua- 
the  sureties  to  an  administration  bond  to  show  ^^^J^  ^^ 
cause  why  the  bond  should  not  be  assigned  an  arfwim*- 
to  a  creditor  for  the  purpose  of  being  enforced  S'^T^J^ 
against  the  sureties.     Letters  of  administration  c^cding  in 
had  been  granted  to  one  of  the  nephews  of  the  ^uKintho 
deceased  who  had  become  bankrupt  and  had 'Cf^?*^?^,^ 

XI  L  i         J     •    .  n  Order  Llll.y 

taken  no    st^ps   to  admimster    the  property.  Rule  2.    The 
[Hannen,  J.— Should  not  notice  of  this  appli-^^^^jy 
cation  have  been  given  to  the  sureties  ?]  Order  ^«^  ™i 
LIII.  does  not  appear  to  affect  this  case.   Rule  J^K^v^ 

1  applies  to  applications  in  an  action;  and  Bule 

2  provides  that  '^no  rule  or  order  to  show 
cause  shall  be  giimted  in  any  action,  except  in 
the  cases  in  which  an  application  for  such 
rule  or  order  is  expressly  authorised  by  these 
Bules ;"  but  there  is  no  action  now  pending : 
we  merely  seek  to  do  what  may  give  rise  to  a 
future  action.  By  Bule  3, "  no  motion  is  to  be 
made  without  previous  notice  to  the  parties 
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affected  thereby,"  except  {inter  alia)  *'  vhere 
the  motion  is  for  a  rule  to  show  cause  only." 
That  is  the  case  here^  and  the  old  practice  is 
applicable. 

Hannen,  J. — It  appears  to  me  this  is  not  a 
proceeding  in  any  "  action  *'  within  Order 
Lm.,  Rule  2,  and  the  old  practice,  therefore, 
will,  I  think,  apply  to  it.  You  may  take  a 
rule  nisi  to  show  cause.  Probably  I  was  mis- 
taken when  I  suggested  in  Baigent  v.  Baigeni* 
that  rules  nisi  are  abolished  by  Order  LIIL, 
Rule  2.t 


Court  op  Appeal  from  Inferior  Courts. 

(Before  B&amwell,  B.,  and  Grots,  J.) 
June  1st,  1876. 

tdn!^/  .  ■      BROWN  C.  SHAW. 

Court  of  This  was  an  action  tried  in  the  Clerkenwell 

^Jui^at       County  Court  on  the  8th  of  May,  1876,  when 
chambers  has  judgment  was  giyen  for  the  plaintiflf. 
maHuf,  on  the       Amphlett,  B.,  at  chambers,  on  Friday,  the 

t'ltiMoml  ^2*^  ^^  ^*y»  ordered  that  the  plaintiff  should, 

Cotirt  of  on  the  first  day  of  the  next  sitmg  of  the  Court 

L^f^^^*^^  of  Appeal  from  Inferior  Courts,  show  cause 

Courts  sits,  why  the  judgment  should  not  be  set  aside  and 

sh^^m  cause  judgment    entered    for    the    defendant.     The 

d^urtat^L  ^^^   ^^  Appeal  from  Inferior    Courts  sat 

next  iittings  and  heard  motions  on  Friday,  the  12th  of  May. 

Judgment  —I*  ^^^^  ^^o'  »t  again  untU  Thursday,  the  18th 

given  in  an       of  May. 

County  Court      Avetas  Toung  for  the  plaintiff.    There  is  a 
^H^^^'de^^  ^  preliminary  objection  to  hearing  this  case  upon 

*  Reported  Vol.  i.,  p.  146.  See  p.  147. 

t  24  W.E.,  214 ;  34  L.T.,  (N.S.)  72 ;  W.  N.,  1876,  p.  21. 


who 
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the  merits.  S.  6  of  the  Ooiinty' Courts  Act^theOourtkas 
1875,  only  giyes  power  to  a  Judge  at  chambers  ^rant  eotts  to 
to  hear  a  motion  by  way  of  appeal  from  a^^i^^y*"* 

_,  •/  •/  irr  ^  appears  to 

County  Court,  when    the  ^'person  oggneYoA  thaw  cause 
by  the  decision''  of  the  County  Court  Judge ^^^^'^^^^ 
has  no  opportunity  of  applying  to  this  Court 
within  eight  days  after  such  decision.     This 
Court    was    "sitting"    when  the    defendant 
obtained     this     rule    to    show     cause    from 
Amphlett,  B.,  at  chambers,  and  he  might  haye 
applied  to  the  Court  itself.    It  is  submitted 
that  this  Court  has  no  jurisdiction  to  hear  the 
present  appeal,  the  rule  to  show  cause  being  a 
nullity. 

Francis  Turner,  for  the  defendant: — It  is 
submitted  that  a  Judge  at  chambers  has  con- 
current jurisdiction  with  this  Court,  under 
section  6  of  the  County  Courts  Act,  1875.  The 
defendant  might  have  obtained  on  Saturday, 
the  13th  of  May,  Monday,  the  16th  of  May,  or 
Tuesday,  the  16th  of  May,  a  rule  to  show  cause 
which  would  without  doubt  have  been  valid  ; 
for,  as  the  trial  took  place  on  the  8th  of  May, 
those  days  would  have  been  within  the  "  eight 
days  "  specified  in  the  Statute,  and  this  Court 
did  not  sit  upon  any  of  them.  It  would  be 
hard  to  deprive  the  defendant  of  the  right  to 
have  the  case  considered  by  this  Court,  merely 
because  ho  was  a  little  premature  in  applying 
to  a  Judge  at  chambers. 

If,  however,  the  Court  is  of  opinion  that  the 

rule  to  show  cause  is  invalid,  it  is  submitted 

that,  the  plaintiff  being  now  represented  by 

Counsel,  the  provision  as  to  liie  period  of  eight 

26 
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days  may  now  be  dispensed  with  by  ibe  Ck>iiit) 
and  this  application  by  the  defendant  may  now 
be  beard  as  an  original  motion.  Speoisd  power 
to  enlarge  tbe  time  for  doii^  an  act  is  eon- 
feired  upon  all  the  DivisionB  of  the  High  Conrt 
of  Justice  by  Order  LVII.,  Eule  6.  [Braic- 
WELL,  B. — That  power  is  not  extended  to 
proceedings  under  section  6  of  the  County 
Courts  Act,  1876  ;  the  Orders  and  Bules  of  the 
Supreme  Court  do  not  apply  to  the  present  case.] 
A  direotion  as  to  time  is  only  a  matter  of 
procedure,  and  a  general  power  is  Tested  in 
the  Supreme  Court  to  waive  matters  of  praotuse, 
when  a  strict  observance  of  them  would  work 
hacdship.     John$on  v.  Warwick.* 

Bramwsll,  B. — ^As  matters  stand,  I  am 
clearly  of  opinion  that  the  rule  to  show  cause 
was  wrongly  granted  at  chambers^  and  that 
we  cannot  entertain  it.  We  have  no  juxisdiD- 
tion  to  pronounce  any  deeiaion. 

Geovb,  J. — ^I  am  olearly  of  opinion,  upon 
the  language  of  the  Coimty  Courts  Act,  1875, 
section  6,  that  a  Judge  at  Chambers  has  only 
power  to  act  when  this  Court  ^*  is  not  sitting." 
Then  the  defendant  applied  at  chambers  and 
obtained  an  order  on  a  day  when  this  Court 
was  sitting,  therefore  we  cannot  hear  this 
appeal. 

Toung  applied  fox  costB. 
Bramwell,  B. — The  ^Lsintiff  need  not  have 
appeared.    As  we  have  no  jurisdiction  it  is  a 
matter  coram  non  judice^  and  I  think  that  we 

1 ■ — • * — ■ *■ ■ ■ ■ --  -!■!  1  « 
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have  no  power  to  grant  costs.  "We  must  tiike 
k  that  the  plaintiff's  Counsel  has  appeared 
simply  as  amicus  curia  to  point  out  that  wo 
hare  no  jurisdiction.* 

See  also,  as  to  this  Eule^  the  case  of  Bobinson 
€?.  Robinson,  reported  under  Order  XXXVI., 
Bule  30,  supray  p.  316. 

Bulk  3. 
(Sxcept  where  by  the  practice  existing  at  the  time 
of  the  passing  of  the  Act  [of  1873]  any  order 
or,  rule  lias  heretofore  been  made  ex  parte 
absolute  in  the  first  ins*ancey  and  except  where 
by  tJiese  Rules  it  is  otherwise  provided^  and 
except  where  the  motion  is  for  a  rule  to  show 
cause  only,  no  motion  ^Ao//  be  made  without 
previous  notice  to  the  parties  affected  thereby. 
But  the  Court  or  a  Judge,  if  satisfied  that 
the  delay  caused  by  proceeding  in  the  ordinary 
way  would  or  might  entail  irreparable  or 
serious  mischief  may  make  any  order  ex  parte 
upon  such  terms  as  to  costs,  or  otherwise,  and 
subject  to  such  undertaking^  if  any,  as  the 
Court  or  Judge  may  think  just;  and  any 
party  affected  by  such  order  may  move*  to  set 
it  aside.) 

High  Ooukt  op  Justice. — Quben's  Bench 

Division. 

(Before  Blackbuhk,  Quain,  and  Aschibald,  JJ.) 
December  11th,  1875. 

BERRT  V     THE  EXCHANGE  TRADING  COMPANY. 

The  plaintiff,  on  the  11th  of  December,  1875,  l^oUee  teas 
obtained  from  Mr.  Justice  Quain  a  Judge's  oe^kittts  ef 

«  1  Ex.  D.,  425, 
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***w**^  order,  under  Order  XIV.,  Rule  1,  to  sign 
Judg^M  judgment  notwithstanding  the  defendanta^ 
^^\  ^*  appearance.  The  defendants  thereupon  gave 
failed  to  notice  of  their  intention  to  move  the  Court  on 
2Kii>  ^^  Tuesday,  December  14th,  to  rescind  the  order. 
apneared,  S/iortt  I — On  Tuesday,  December  14th,  the 

ordered  the  plahitiff  appeared  by  Counsel  for  the  pur- 
dtfe^idante  to  pose  of  showinff  cause.     The    defendant-s   did 

yay  to  the 

plaintiff  the  ^ot  appear.  On  Wednesday,  December  Idth^ 
""appmHn  to  ^^  defendants  asked  the  plaintiff  to  agree  to 
•how  catur.  a  postponement  of  the  motion  till  next  day^ 
promising  that  on  the  next  day  the  motion 
should  be  brought  on  without  faiL  On  Thurs- 
day, December  16th,  the  defendants  did  not 
appear.  The  plaintiff  had  thus  been  put  to 
considerable  trouble*  and  expense^  for  which 
there  seemed  to  be  no  express  remedy  given 
by  the  Supreme  Court  of  Judicature  Acts.  The 
eight  days  allowed  for  appeal  by  Order  LIV., 
Bule  8,  had  not  yet  expired. 

The  Court  said  that  the  plaintiff  had  waited 
a  reasonable  time,  and  ordered  that  the  defen- 
dants' notice  of  motion  should  be  annulled, 
and  that  the  defendants  should  pay  the  plain- 
tiff his  costs  of  appearing  to  show  cause.* 


Exchequer  Division. 

(Before  Eellt,  C.B.,  and  Clbasby,  and  Huddlbston,  BB.) 
January  IZth  and  \bthy  1876. 
DAUBNEY  f).   SHUTTLEWORTH. 

if  a  fuftice  of      ^®  defendants  in  this  case  demurred  to  the 

*5S*^  **  7u    ^^^l^'-'^tion. 

on  the  face  of      On  the  6th  of  December,  1875,  on  the  de- 

-'  «*  '^•^'^'•^  ♦  1  Q  B.  D.,  77 ;  45  L.  J.  (U  B.),  224  ;  24  W.  K,,  318. 
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murrer  beisg  called  on  for  argument,  no  onQt^  day  fixed 
appeared  for  the  plaintiffs,  and  judgment  VfdAfaiUin 
accordingly  given  for  the  defendants.  ^fZ^ 

On  the  20th  of  December  a  notice  was  served  heanvsUtingi, 
by  the  plaintiffs  on  the  defendants  to  the  effect  YnUrvdl 
that,  on  the  22nd  of  December,  "or  as  ^oon^^^^dutoo 
after  as  Counsel  could  be  heard,*'  application  jparfy^ow7/<wi 
would  be  made  to  the  Exchequer  Division  to  *^^^**^ « 

*  given  ougnt 

reinstate    the  case  and  have    the  avgirments  not  to  appear 

1^       jt  to  the  notice, 

■^^ard.  Jf  he  appear, 

The  notice   was   clearly  irregulw   on    two  ^^^V*??  ^ 
grounds  :— (1.)  The  22iid  of  December  was  a  costs  of 
dies  nofiy  being  the  day  after  the  Michaelmas  ^PP<^r^^» 
Sittings  terminated.  Order  LXI.,  Eule  1 ;  (2.) 
it  only  gave  one  clear  day's  notice  instead  of 
two,  as  provided  by  Order  LIII.,  Rule  4. 

However,  the  defendants  waived  the  irregu- 
larity, and  on  the  11th  and  12th  of  January, 
1876,  the  first  days  of  the  next  sittings,  their 
Counsel,  Mr.  Cave,  Q.C.,  appeared  in  Court, 
having  been  instructed  to  oppose  the  motion, 
if  it  were  made,  but  there  was  no  appearance 
on  behalf  of  the  plaintiffs. 

Jan.  13. — Cave^  Q^C.y  asked,  for  the  costs  of 
the  defendants'  appearance  to  oppose  the  motion 
on  the  11th  and  12th.  He  cited  Berry  v.  The 
Exchange  Trading  Company*  [Kelly,  C.B. 
The  notice  there  was  good.  Here  it  was  alto- 
gether bad,  and  the  defendants  should  have 
paid  no  heed  to  it.]  The  irregularity  of  the 
notice  was  immaterial,  as  it  was  waived  by 
the  defendants  in  order  that  the  motion  might 
be  heard  on  its  merits.    Moreover,  the  Court 

*  Reported,  supra^  p.  403. 
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tad  power  to  amend  any  irregularity,  imder 
Order  LIX.,  or  the  Court  might  have  enlarged 
the  time  under  Order  LVII ,  Rule  6. 

Jan.  15. — ^Kellt,  O.B. : — As  this  is  the  first 
occasion  en  which  the  point  involved  in  the 
present  case  has  arisen,  and  as  the  decimon 
may  be  of  some  importance,  we  have  taken 
time  to  consider  our  judgment.  Mr.  Cave,  on 
the  13th,  asked  ns  for  the  costs  of  appearance ; 
he  did  not  produce  any  affidavit  before  us,  bat 
stated  the  facts  to  us  himself. 

As  a  general  rule,  unless  there  be  some 
peculiar  circumstances,,  the  Court  would  give 
the  costs  of  appearance  to  any  one  who  appears 
to  a  notice  of  motion,  if  the  party  who  gives 
the  notice  fails  to  appear ;  but  in  the  present 
instance  it  is  clear  that  Counsel  was  not  called 
on  to  appear  to  the  notice. 

It  is  quite  impossible  that  we  could  have 
heard  the  application  which  the  plaintiff  gave 
notice  that  he  would  make  to  the  Court,  for 
the  notice  was  clearly  bad  on  the  face  of  it. 
In  the  first  place,  notice  is  given  for  an  im- 
possible day,  for,  by  Order  LXI.,  Hule  1,  the 
Michaelmas  Sittings  are  to  terminate  on 
December  21,  and  the  notice  is  given  for  the 
22nd.  But  that  is  not  all ;  by  Order  LIII., 
Exile  4,  there  must  be  two  clear  days'  notice 
given,  and  here  there  was  only  one.  Thus 
the  notice  was  such  as  no  one  could  appear  to. 

It  was  argued  that  under  the  Judicature 
Acts  the  Court  has  power  to  enlarge  or  abridge 
the  time  appointed  for  doing  any  act,  and  to 
amend  any  proceedings,  but  the  Court  has  no 
more  power  to  amend  the  notice  of  motion  by 
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alteiing  the  day  named  than  it  has  to  pass  an 
Act  of  Parliament.  Thereforewemake  no  order. 

Cleasbt,  B. — I  will  only  add,  on  an  appli- 
cation to  reinstate  a  case  it  is  not  usual  to 
hear  any  argtiment. 

HuDDLESTON,  B.,  concurred.* 

See  also,  as  to  this  Hule^  the  oases  of  Dtmond 
f.  Cropt,  reported,  under  Order  XIX.,  Rule  6, 
supra,  p.  66;  Morton  v.  Miller^  reported, 
under  the  same  Bule,  supra,  p.  69 ;  and 
Brown  v,  Shaw,  reported,  under  Eule  2  of  this 
Order,  supra,  p.  400. 

KULE  4. 

(  Unless  the  Court  or  a  Judge  give  special  leave 
to  the  contrary^  there  must  he  at  least  ttco 
clear  dags*  notice  between  the  service  of  a 
motion  and  the  dag  named  in  the  notice  for 
hearing  the  motion.) 
See,  as  to  this  Rule,  the  case  of  Daubnet 

V.  Shtjttleworth,  reported  under  Bule  3  of 

this  Order,  supra,  p.  404. 

Eule  7. 
{The  plaintiff  shall,  without  any  special  leave,  be 
at  liberty  to  serve  any  notice  of  motion,  or 
other  notice,  or  any  petition  or  summons  upon 
any  defendant,  who,  having  been  duly  served 
with  a  writ  of  summons  to  appear  in  the  action, 
has  not  appeared  within  the  time  limited  for 

that  purpose.) 

See,  as  to  this  Rule,  the  case  of  WnixAKEBi 
V.  Thurstan,  reported  under  Order  XIX.,  Eul6 
6,  supra,  p.  70. 

♦  1  Ex.  D.,  63;  46  L.  J.  (Ex.),  177;  34  L.  T.  (N.  S.), 
867 ;  24  W.  B.,  321. 
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ORDER  LV. 

Rule  2. 

{In  any  cause  or  matter  in  which  security  for 
costs  is  required  the  security  shall  be  of  such 
amount,  and  be  given  at  such  time  or  tifne^^ 
and  in  such  manner  and  form  as  the  Court  or 
a  Judge  shall  direct) 


HiOH  Court  of  Justice. — Chancery  Divisiok. 

(Before  8ir  Geokgb  Jessel,  M.H.) 
April  29th  and  May  6M,  1876. 
IN  RB    THE   PERCT  AND  KELLY   NICKEL,  COBALT 
A:«D  CHROME  IRON-MTNINQ  COMPANY. 

This  was  a  creditors'  petition  for  winding  up 

^/^^C^^fT  *^®  ^®^^y  ^^  ^^^^  Nickel,  Cobalt  and  Chrome 
who  resides  '  Iron  Mining  CompaL  j,  Limited.  Shareholders 
otitofth^       of   the    Company    residinir    in    Paris     filed 

junsdwtiofi^  ... 

and  afpeart  affidavits  in  opposition  to  the  petition,  and  gave 
nHther  named  ^^tice  of  their  intention  to  have  the  petitioner 
nor  served)      oross-examined. 

^etiHanfor  The  petition  was  part  heard  on  the  29th  of 
winding  vp     April,  1876,  when  the  petitioner  was  cross- 

tJuf  Company,       ^     .      ,     ,     ,    .,  ^  .      .. 

cannot  be  examined,  but  the  cross-exammation  was  not 
Tn^  Order  concluded.  The  farther  hearing  was  adjourned 
ZV.y  Rvle2,  for  a  week,  in  order  that  the  Company's  books 

to  oitC  •    r  A  i_  J  J 

seetirity  for    might  be  produced. 

<^»^''  On  the  petition  being  called  on  again  to-day, 

Ince,  Q,C,  {Terrell  with  him),  for  the  peti- 
tioner, asked  that  the  opposing  shareholders 
might  be  ordered  to  give  security  for  costs,  as 
they  might  put  him  to  great  expense,  which  he 
would  be  unable  to  recoyer  from  them  or  from 
the  Company,  which  was  insolvent-.    They  had 
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not  been  served,  and,  in  fact,  came  into  Court 
for  relief  on  their  own  motion.  He  referred  to 
Order  LV.,  Rule  2  (Order  7  of  the  Rules  of  the 
Supreme  Court,  February,  1876.) 

Boxburgh^  Q.C.  {Orosvenor  JFborf«  with  him), 
for  the  foreign  shareholders,  referred  to  Cochrane 
V.  Fearon* 

Chittyy  Q,0.f  Pheafy  and  Palmer  for  other 
parties. 

Jessel,  M.ll. — This  application  is  entirely 
unfounded.  The  principle  is  well  established 
that  a  person  residing  abroad  (so  that  no  adverse 
order  could  be  effectually  made  against  him  if 
he  were  unsuccessful),  instituting  legal  proceed- 
ings in  this  country,  is  compellable  to  give 
security  for  costs  if  it  is  demanded  in  due  time. 
The  principle  is  a  perfectly  reasonable  one ;  but 
it  does  not  extend  to  defendants  or  respondents, 
because  they  are  persons  brought  before  the 
Court  to  defend  themselves.  The  plaintiff  must 
consider,  prior  to  bringing  before  the  Court 
persons  residing  out  of  the  jurisdiction  of  the 
Court,  whether  it  is  worth  his  while  to  do  so. 
He  must  take  upon  himself  the  risk  of  being 
unable  to  recover  his  costs,  and  cannot  be 
allowed  to  say  that  the  person  whom  he  has 
brought  here  is  not  to  be  at  liberty  to  defend 
himself. 

It  is  immaterial  indeed  whether  the  defendant 
or  respondent,  in  a  case  like  the  present,  is 
actually  served  or  named  or  not.  The  peti- 
tioner knew,  when  he  instituted  his  proceeding, 
that  any  shareholder  might,  by  virtue  of  the 

« 18  Jar.,  668. 
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fr 


Act  of  Parliaonent;  appear  to  oppose  it,  whethAr 
actually  seryed  or  not.  He  knew  tliat  of  the 
shareliolders  there  might  be  some  residing  oat 
of  the  jurisdiction. 

It  is  said  that  the  foreign  shareholders  may 
put  the  petitioner  to  great  expense ;  but  liiai; 
remark  applies  to  every  respondent  or  defendant 
named  or  unnamed. 

As  to  authority,  it  is  not  suggested  thatibeie 
is  any  for  such  an  application  as  this.  I  am 
sure  no  one  eyer  heard  of  such  an  applioation 
before.  Besides,  there  is  a  direct  authority  the 
other  way — the  case  of  Cochrane  v.  Fearon^ 
before  Yice-Chanoellor  Kindersley.  In  that 
case  a  defendant,  residing  out  of  the  jurisdiction, 
presented  a  petition  in  the  cause,  and  the 
plaintiff  applied  to  the  Court  to  order  this 
defendant  to  give  security  for  costs.  Vice- 
Chancellor  Kindersley  said  that  no  authority  for 
the  application  had  been  produced,  and  he 
declined,  as  I  do,  to  make  a  precedent. 

I  may  add  that,  even  if  my  view  of  the  law 

had  been  different,  I  should  have  refused  this 

application,  on  the  ground  that  it  is  too  late. 

This  case  has  already  been  partly  heard,  and 

the  cross-examination  of    the   petitioner   was 

commenced  a  week  ago.     The  litigation  having 

been  allowed  to  proceed  thus  far  prior  to  any 

such  application  being  made,  I  must  decline  to 

compel  the  foreign  shareholders  to  give  seeiuity 
for  costs  now. 

Application  refused. 

*  Ubi  supra, 

t  2  Ch.  D.,  631 ;  24  W.  R.,  1067;  45  L.  J.  (Oh.),  526. 
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Chanceet  Divisioii. 

(Before  Sir  Jambs  BACoir»  Y.C.) 
July  8M,  1876. 

PAXION  f.   BELL. 

This  was  an  aetion  in  whioh  the  plaantiff,  who  The  old 
was  a  banker  m  Amenea,  songnt  to  recoyer  rttie  iu  to 
from  the  defendants  a  sum  of  money  which  he  ^^p^^'^^W 
alleged  was  paid  to  them  bj  mistake.  sgcnHty/or 

The  defendants  took  out  a  summons  at  cham-  ^*J.^]^^^ 
hers  under  Order  LV.,  Eule  2  (Eale  7  of  the  ^thejnrtt' 
Rulesof  the  Supreme  Court,  February,  1876),for  iol^^J^ 
an  order  that  the  plaintiff  should  deposit  £1,000  ttf  :ai20,  miut 
as  security  for  costs.      The  Chief  Clerk  was  of  %uineery 
opinion  that  this  sum  was  too  larire,  but  that  ^«f«««»» 
£300  would  be  a  reasonable  sum  to  be  depositea.  gpedal  reason 
The  summons  was  adjourned  into  Court.  ^^^  ^J^^r 

Kay,  Q.C,  and  Mulligan^  for  the  plaintiff,  ^/<^ <»«*<'i*w^. 
contended  that  no  reason  had  been  shown  why 
the  old  rule  as  to  security  for  costs  should  be 
departed  from. 

Pugh,  for  the  defendants,  said  that  witnesses 
would  have  to  be  brought  over  from  America, 
and  it  was  a  case  where  the  discretion  of  the 
Court  should  be  exercised,  and  a  larger  sum 
than  £100  ordered  to  be  deposited. 

Bacon,  V.O. — ^The  old  rule  as  to  security  for 
costs  nofu&t  prevail,  unless  some  special  reason 
for  increasing  the  amount  can  be  shown.  No 
such  reason  has  been  shown  here.  The  sum  of 
£100,  with  a  sum  to  cover  the  costs  of  payment 
in  and  out,  will  be  a  safficient  deposit.* 

•24  W.  R.,  1013;  W.  N.,  1876,  p.  221.  Affirmed,  on 
appeal,  W.  N.,  1876,  p.  249 ;  bnt  de&ndant  to  hayeleavo  - 
to  apply  to  Bacok,  Y.O.,  to  have  larger  eecurity. 
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Chakcebt  Division. 

(Before  Sir  Bichaju)  Maliks,  Y.G.) 
June  2ith,  1876. 
THE   BBPUBLIC  OF   COSTA  BICA  V.  EBLANGBB.* 

Where  a  This  was  a  sunmions  on  the  part  of    the 

Government  defendants,  William    Snowies   and   Bichard 

^201^0  Foster,  that  the  plaintifis  might  be  ordered  to 

Qnirt  as  give  the  defendants  additional  seouxity  to  the 

*cart8%Q^to  extent  of  £2,000  to  answer  their  costs  of  suit. 

^i#^^/  The  Bill  was  filed  in  1874,  and  the  defend- 

isiBytha  *  ants,  Knowles  and  Foster,  put   in  a  very  full 

^ff^  answer  in  May  in  that  year ;  and  the  plaintife 

July,  1876,  obtained  leave  to  amend. 

pk^ffs^  On  the  13th  of  May,  1874,  an  order  was  made, 

under  Order  on  the  application  of  the  defendants,  Knowles 

to  give ''     '  *^^  Eoster,  that  the  plaintifis,  a  foreign  Govem- 

additiowii  ment,  should  give  security  for  costs  in  a  bond 

security  for      «       oiaa 
future  costs     lOr  A.  iUU. 

*/^6oo*^^^  Shortly  afterwards  a  similar  order  was  made 
leave  hAng      ou  the  application  of  another  defendant. 

apply  again  if  made,  on  the  application  of  the  plaintiflb,  in 
^U^ihe'^  substitution  for  the  directions  as  to  giving 
OouH  of  security  contained  in  the  previous  orders,  that 
r^ersingthe  the  plaintifis  should  pay  £120  into  Court  as 
decision  of      security  for  costs. 

Mal%ns,V,C,f  •'  /« ■•      •!     « -.r     /^ 

that  the  old  It  appeared  &om  the  affidavit  of  Mr.  dements 
^^^^^  (the  soUcitor  for  Knowles  and  Foster),  dated 
Division  as  to  the  20th  of  March,  1876,  that  the  costs  already 
bounty  for  incurred  by  Knowles  and  Foster  amounted  to 
costs  applied,  about  £  1,000,  and  that  a  further  sum  of  £1,000 
would  probably  be  incurred  before  the  hearing. 
J.  Pearson,  Q,  C,  and  Romer,  in  support  of 

~  ♦See  Vol.  i,  p.  110. 
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the  summons : — Our  share  of  the  £120  deposited 
would  be  £40,  and  our  costs  up  to  the  present 
time  amount  to  more  than  £1,000 ;  we  are 
therefore  entitled  to  apply  for  substantial 
security  for  costs.  Under  Order  LV.,  Bule  2 
(Eule  7  of  the  Eules  of  the  Supreme  Court, 
February,  1876),  the  Court  has  power  to  order 
additional  security  to  be  given  "  at  such  time  or 
times  "  as  the  Court  shall  think  fit.  At  Common 
Law  a  plaintiff,  resident  out  of  the  jurisdiction, 
would  be  compelled  to  give  substantial  security 
for  costs  (see  Lush's  Practice),*  and  it  makes 
no  difference  that  the  plaintiff  is  a  foreign 
Prince  or  foreign  Republic  where,  as  here,  the 
suit  arises  out  of  a  commercial  contract.  {The 
Emperor  of  Brazil  v.  Mobinson,f  The  King 
of  Greece  v.  Wright, X  [Bacon,  V.C. — This  is 
the  first  case  in  which  it  has  been  attempted  to 
apply  the  new  Bule  to  an  old  cause.]  The 
new  Bule  applies  to  suits  instituted  before  the 
1st  of  November,  1875,  as  well  as  to  those  com- 
menced afterwards. 

They  also  referred  to  Budding  v.  Murdoch^% 
as  showing  the  liberal  interpretation  to  be  put 
upon  the  Bules. 

Higyinsj  Q.C.  and  Locock  TTebb,  Q.C. 
{Olassej  Q.C,  with  them),  for  the  plaintifts  :— 
The  Court  has  no  jurisdiction  to  make  the 
order.  On  the  27th  of  May,  1874,  when  we  paid 
£120  into  Court,  we  had  complied  with  all  the 
then  requirements  of  the  law  as  to  giving 
security  for  costs.     The  question  is,   whether 

*  3rd  Edition,  p.  920.  f  6  DowL  622. 

}  6  DowL  12.  i  Keporfced  supra,  p.  117. 
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peoTBOzuSy  who  have  complied  ixith  all  the  require- 
Bients  of  the  law  as  to  giving  seouriiy  for  costB, 
6an  be  compelled  by  a  retrospective  constrnetion 
of  Order  LY^  Rule  2  (Bule  7  of  the  Bake  of 
the  Supreme  Court,  February,  1876),  to  give 
additional  security.  That  Bule  only  applies  to 
iuises  '^  in  which  security  for  costs  is  required  ;*' 
and  when  that  Bule  was  passed  we  could  not 
be  required  to  give  security  for  costs,  as  we  had 
already  given  the  usual  security.  The  rule, 
therefore,  cannot  apply,  to  us ;  it  can  only  apply 
to  actions  oonmienced  after  the  1st  of  November, 
1875. 

The  cases  of  The  JSmpercr  of  Brazil  v. 
Bobinstm  *  and  I%e  King  of  Gfreece  v.  Wrighi  ♦ 
were  both  cases  at  Common  Law,  where  there 
was  a  different  rule  as  to  giving  security  for 
oosts,  and  have  no  application  to  a  suit  in- 
stituted in  the  Chancery  Division. 

They  also  refened  to  the  Supreme  Court  of 
Judicature  Act,  1875,  s.  17 ;  and  to  Order  XIY., 
Eule  6;  and  Order  XVI.,  EuleS.  Budding  y. 
Murdoch^  they  distinguished  on  the  ground  that 
the  application  was  merely  for  leave  to  amend. 

J,  Pearaonj  Q.C.,  in  reply. 

Bacon,  V.C. — This  applicaticHi  is  one  ot  very 
great  importaaoe,  as  affecting  proceedings  after 
the  Supreme  Court  of  Judicature  Act,  1873, 
passed,  but  before  it  eame  into  operation.  The 
suit  of  The  BepuUie  of  Co^  Bica  v.  Erlanger, 
to  which  Mesms.  Sjiowles  and  Foster  are  de- 
fendants, is  in  substance  this: — The  chai^ 
made  by  the  bill  is,  that  Baron  Erianger  and 

*  Ubi  tupra. 
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MeflSTB.  Knowles  and  Foster  and  other  de&n- 
dantS;  being  the  agents  of  the  Eepublio  to  raise 
a  large  Hum  of  moaey  in  the  English  market 
by  way  of  loan,  have  so  contrived  matters  that 
although  a  large  sum  of  money  has  been  raised 
in  the  English  market  on  the  faith  of  the  Costa 
Bica  bonds,  a  very  insignificant  portion  of  the 
som  so  raised  has  reached  the  Eepublio.    The 
bill  was  filed  in  1874.    At  that  time  the  rule 
of  this  Court  was  perfectly  dear.    Every  foreign 
Government,  whether  a  foreign  Sovereign  or  a 
foreign  Eepublio,  was  bound  to  give  seourity  for 
oosts,  if  required.    Seourity  for  costs  was,  in 
this  case  required ;  and  accordingly  the  plain- 
tiff's Government,  being  a  foreign  Government, 
deposited  £120  in  Court,  and  so  gave  the 
security  which  the  then  practice  of  the  Court 
required.    Everybody  must  admit  that  in  an 
enormously  heavy  suit  like  this  such  a  security 
for  costs  is  delusive.    The  £120  is  a  security 
for  costs  to  all  the  defendants,  who,  if  the  bill 
is  dismis8e(l  with  costs,  take  only  that  sum 
among  them.    The  Eepublic,  then,  in  1874, 
having  given  that  amount  of  security  for  costs 
which  the  then  praotioe  of  the  Court  required, 
put  themselves  in  a  position  to  go  on  with  their 
suit;  and,  aoeordingly,  they  have  proceeded  to 
prosecute  it  at  very  great  expense.    No  doubt, 
also,  heavy  expenses  have  been  incurred  by 
Messrs.    Enowlee   and  Foster.      I    have   no 
right,  at  the  present  time,  to  form  any  opinion 
an  the  merits  of  the  case.    It  may  succeed,  or 
it  may  fail.    If  it  fails,  it  will  have  to  be  dis- 
missed with  costs;  and  if  it  is  diEonissed  with 
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costs,  certainly  it  will  be  a  misfortane  to  these 
defendants  that,  in  addition  to  the  mortification 
and  inconvenience  of  having  had  unfounded 
charges  of  fraud  made  against  them,  and  per- 
sisted in  for  a  long  time,  they  may  not  be 
able  to  recover  their  costs  from  this  foreign 
Government. 

The  rule  at  Common  Law  was  different  from 
the  rule  in  the  Court  of  Chancery.  At  Common 
Law  substantial  security,  according  to  the 
nature  of  the  case,  was  given  from  time  to 
time;  while  in  the  Court  of  Chancery  there 
was  an  arbitrary  rule,  which  under  no  oiicum- 
stances  was  ever  departed  from,  the  deposit  of 
£120  in  Court,  or  the  giving  a  bond  for  £100, 
being  all  that  was  required.  Under  the  Com- 
panies Act,  1862,  where  an  insolvent  company 
— ^that  is,  a  company  which  has  been  ordered 
to  be  wound  up — ^is  plaintiff,  the  Court  has  a 
discretion  as  to  the  amount  of  security  to  be 
given,  and  also  as  to  the  time  at  which  it  is  to 
be  given. 

In  the  case  of  The  TTestem  of  Canada  Oil 
Lands  and  Works  Cofnpanyr.  7Fa/A;er,  I  ordered 
the  plaintiffs  to  give  security  for  costs  in  £100 
until  the  defendants  applying  for  security 
should  have  put  in  their  answers,  with  liberty 
to  the  defendants,  when  their  answers  had  been 
put  in,  to  renew  their  motion  to  obtain  further 
security.  Now  the  rule  at  Conunon  Law 
leaving  it  to  the  discretion  of  the  Court  to  fix 
the  amount  of  the  security  according  to  the 
nature  of  the  case,  and  to  fix  it  from  time 
to  time,  the  7th  Rule  of  February,  1876,  was 
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made  in  these  terms:* — "In  any  cause  or 
matter  in  which  security  for  costs  is  required, 
the  security  shall  be  of  such  amount,  and  be 
given  at  such  time  or  times,  and  in  such  man- 
ner and  form  as  the  Court  or  a  Judge  shaJl 
direct."  I  have  no  doubt  whatever  that  in 
any  case  instituted  after  these  Bules  came  into 
operation,  the  Court  may  not  only  exercise  its 
discretion  as  to  the  amount  of  the  security,  and 
even  go  to  the  extent  here  required,  of  £2,000, 
or  £5,000,  if  necessary,  but  may  also  require 
the  security  to  be  given  from  time  to  time,  say 
£100  at  the  beginning,  and  may  then  enlarge 
the  securiiy  from  time  to  time,  so  as  to  secure 
the  defendant  against  loss  if  the  bill  is  ulti- 
mately dismissed  with  costs.  If,  therefore,  the 
present  suit  had  been  instituted  after  the  Act 
came  into  force,  I  should  have  had  no  doubt  as 
to  my  power  to  fix  a  reasonable  amount  of 
security,  and  to  give  the  plaintiflGs  a  reasonable 
time  (say  six  months)  to  provide  that  security ; 
and  I  should  not  have  stayed  the  proceedings 
in  the  meantime,  but  only  in  default  of  the 
additioni^  security.  I  think,  however,  that  this 
Bule  is  one  which  requires  a  very  cautious 
application,  because  this  Court  has  said  to  a 
foreign  Government,  "  Provided  you  do  certain 
things,  provided  you  comply  with  our  Rules, 
you  may  institute  and  go  on  with  your  cause.'* 
The  Republic  did  comply  with  the  Rules ;  they 
deposited  £120  in  Court ;  whereupon  the  Court 
of  Chancery  said,  "  You  may  go  on  with  your 

♦  L.  R.,  10  Ch.,  628.    The  Court  of  Appeal  afltaaed  the 
Yice-GhanceUor's  decision. 

27 
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oause."  You  are  reettts  in  Curia.  It  would  cer- 
tainly be  a  Berious  thing  for  a  foreign  Goyem- 
ment,  under  these  cdroumstanoes,  to  find  itself 
suddenly  stopped  becaose  a  new  Bule  has  been 
made  which  may  or  may  not  apply  to  a  cause  then 
pending.  I  do  not  intend  to  decide  the  point, 
but  I  am  Tory  much  inclined  to  think  that  this 
Bule  ought  to  apply  only  to  causes  instituted 
after  the  Supreme  Court  of  Judicature  Acts 
came  into  operation.  It  is  a  very  beneficial 
Bule,  and  one  which  I  shall  cheerfdlly  apply 
in  a  proper  case ;  but,  considering  that  the 
BepubUc  had  taken  these  proceedings  before 
those  Acts  came  into  operation,  they  ought,  I 
think,  to  be  allowed  to  go  on  in  aooordanoe 
with  the  rules  which  existed  when  the  suit 
was  commenced.  The  words  of  the  Bule  are, 
^  In  any  cause  or  matter  in  which  security  for 
costs  is  required."  Two  views  have  been  taken 
of  the  meaning  of  these  words.  The  plaintiflh 
say  it  is  not  a  case  ^'  in  which  security  for  costs 
is  required,"  or  can  be  now  required,  because 
security  for  costs  has  abready  been  giyen.  I 
think  that  there  is  a  great  deal  of  force  in  that 
argument,  and  that  that  may  be  the  proper 
construction.  The  defendants,  on  the  other 
hand,  say  that  the  Bule  applies  to  every  case 
in  which  security  for  costs  is  required  by  the 
Bules  of  the  Court ;  that  is,  to  evezy  case  in 
which  by  the  Bules  of  the  Court  security  for 
costs  must  be  given.  It  is  open  to  either  inter- 
pretation. But,  looking  at  the  nature  of  the 
case,  and  this  being  a  disoretionaiy  power,  in 
the  exercise  of  my  discretion  I  shall  certainly 
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come  to  the  oonolusion  not  to  require  additional 
Beourity  in  this  particular  case.  I  am  very 
much  inclined  to  think  that  I  ought  to  exercise 
the  discretion  given  me  b j  refusing  the  applica- 
tion for  additional  security  in  eyery  case  where 
the  suit  was  instituted  before  the  Supreme 
Court  of  Judicature  Acts  came  into  operation, 
and  securify  for  costs  has  been  already  given. 
I  think  the  Court  ought  to  be  veiy  tender  in 
applying  subsequent  Bules  to  suitors  who  are 
regularly  before  the  Court  at  the  time  the 
Supreme  Court  of  Judicature  Acts  came  into 
operation.  Moreover,  in  the  exercise  of  my 
discretion,  imder  the  particular  circumstances 
of  this  case,  I  should  be  very  reluctant  indeed 
to  apply  any  Bule  which  would  have  the  effect 
in  any  way  of  stopping  this  litigation. 

On  the  whole,  therefore,  I  come  to  the  con- 
clusion that  I  cannot  accede  to  this  application. 
The  cause  must  go  on  with  the  security  already 
given.  The  application  must  be  refused  with 
costs* 

Court  of  Appeal. 

(Before  Jaxbb,  Msllish,  and  Baooallat,  L.  JJ.) 

July  I9th,  1876. 

THE  REPUBLIC  OF  COSTA  RICA  V.  ERLAN6ER. 

The  defendants  appealed  from  the  dedsion 
of  Malins,  V.C. 

J.  Pearson^  Q.O.y  and  Earner  for  the  appel- 
lants, submitted  that  the  Court  would  put  a 
liberal  interpretation  upon  the  Supreme  Court 
of  Judicature  Acts  and  the  Bules  imder  them  ; 
and  contended  that  it  had  jurisdiction  to  order 

•  3  Ch.  D.,  62 ;  34  L.  T.  (N.  S.),  676 ;  24  W.  E.,  880. 
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further  Beourity  to  be  given  under  Order  LV., 
Bule  2  (Eule  7  of  the  Bules  of  the  Supreme 
Court,  February,  1876).  The  object  of  that 
new  Bule  was  that,  instead  of  illusory  security 
being  given,  as  formerly,  real  security  should 
now  be  given. 

If  ever  there  was  a  case  in  which  security 
ought  to  be  given,  it  was  in  that  of  a  foreign 
Government,  like  the  Republic  of  Costa  Rica, 
which  did  not  pay  interest  on  its  debt.  They 
cited  Budding  v.  Murdoch*  The  King  of  Greece 
V.  WrigM^f  and  The  Emperor  of  Brazil  v. 
JRobinson.X 

OlassCf  Q.O.,  Higgine,  Q.C.,  and  Locock 
Webby  Q.C,  for  the  respondents,  said  that  the 
defendants  were  the  agents  of  the  plaintifib, 
and  the  veiy  case  against  them  was  that  they 
prevented  the  plaintiffs  from  paying  interest 
by  keeping  back  the  plaintiflGa'  money.  They 
contended  that  the  plaintiffs,  having  complied 
with  the  requirements  of  the  Rules  under  which 
the  suit  was  instituted,  could  not  now  be  called 
upon  to  give  further  security  for  costs  under 
the  new  Rule.  The  respondents  had.  a  right  to 
suppose^  that  they  might  go  on  imder  the  old 
practice.  At  aU  events,  no  security  could  be 
ordered  to  be  given  for  costs  already  incurred. 

James,  L.J. — ^In  my  opinion,  the  Rule  of 
February,  1876,  was  intended  to  meet  such  a 
case  as  this.  Under  the  old  practice,  a  plaintiff 
abroad,  whether  a  sovereign,  state,  or  private 
individual,  might  be  ordered  to  give  security 
for  costs,  but,   as   a  matter  of  practice,   the 

*  Reported,  aujtra,  p.  117.  t  6  DowL,  12. 

J  5  DowL ,  622. 
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amount  was  fixed  centuries  ago  at  £100.  At 
that  time  £100  represented  something  very  dif- 
ferent from  what  it  does  now.  Not  only  has 
the  value  of  money  changed,  but  the  expense 
of  Chancery  suits  has  changed  also.  Conse- 
quently it  has  been  thought  fit  to  introduce  a 
change  in  the  practice,  and  that  has  been  done 
by  Rule  7  of  the  Eules  of  the  Supreme  Court 
of  February,  1876.  That  Rule  is  intended  to 
assimilate  the  practice  in  all  the  Divisions  of 
the  High  Court  of  Justice  to  the  practice  which 
formerly  prevailed  in  the  Common  Law  Courts, 
insisting  on  a  substantial,  and  not  merely  a 
nominal,  security  for  costs  when  security  is 
required  from  a  plaintiff  out  of  the  jurisdiction, 
and  this  is  such  a  case.  It  would  be  impos- 
sible to  admit  the  contention  that  the  plaintiffs 
have  by  the  deposit  which  they  have  been 
already  called  upon  to  make,  purchased  a  vested 
right  to  go  on  without  being  liable  to  be  called 
upon  for  farther  security,  and  to  laugh  at  any 
order  which  the  Chancery  Division  may  make 
for  the  payment  of  costs  by  the  plaintiffs  if 
they  fail.  Additional  security  will,  however, 
only  be  ordered  to  be  given  for  future  costs, 
and  not  for  the  £1,000  costs  already  incurred. 
Under  the  circumstances,  £500  would  be  suffi- 
cient as  a  further  security,  but  with  leave  for 
the  defendants  to  apply  again,  if  it  becomes 
necessary.  The  order  will  not  prevent  the 
plaintifiiB  from  amending  their  Bill ;  it  will 
only  disentitle  them  to  call  upon  the  defendants 
to  take  any  step  or  incur  any  expense  until  the 
security  is  given.    The  costs  of  the  application 
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to  the  Yioe-Chanoellor  and  of  the  appeal  will 
be  costs  in  the  cause. 

Mbllish,  L.  J. — I  am  of  the  same  opinion. 
No  plaintiff  has  any  vested  inteiest  in  the  pro- 
cedure of  the  Courts,  and  consequently  if,  in 
the  course  of  his  suit  the  procedure  is  changed, 
no  injustice  is  done  to  him.  The  Rule  has 
always  prevailed,  both  at  Common  Law  and  in 
Equity,  that  plaintifis  who  live  abroad  and 
have  no  property  in  this  country  should  give 
security  for  costs.  The  practice  in  Equity  of 
limiting  the  amount  has  been  altered  during 
this  litigation,  a  technical  securify  having  been 
made  a  real  one.  This  is  clearly  a  case  to 
which  the  new  Bule  applies,  and  in  which 
security  ought  to  be  given.  The  plaintife  in 
the  action  are  a  foreign  BepubKc,  having  no 
property  in  this  ooimtry,  and  the  defendants, 
if  they  succeed,  will  probably  not  get  their 
costs,  unless  they  have  adequAte  security. 

Bagqallay,  L.J. — ^I  am  also  of  the  same 
opinion.  The  only  possible  question  is  as  to 
the  applicability  of  the  new  Kule  to  pending 
suits.  Sections  22  &  23  of  the  Supreme  Court 
of  Judicature  Act,  1873,  make,  however,  special 
provision  for  the  applicability  of  the  new  pro- 
cedure to  pending  causes,  and  enable  the  Court 
to  make  an  order  under  the  new  Bule  in  the 
present  case.  The  Court  having  power  to 
make  such  an  order,  this  is  clearly  a  case  in 
which  they  ought  to  make  it.* 

•  3  Ch.  D.,  67;  35  L.  T.  (N.  S.),  19 ;  24  W.  R.,  966. 
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OEDER  LVII. 
Bulb  3. 

(Where  the  time  for  doing  any  act  or  taking 
any  proceeding  expiree  on  a  day  on  which  the 
officee  are  closed,  and  by  reason  thereof  such 
act  or  proceeding  cannot  be  done  or  taken  on 
that  day,  such  act  or  proceeding  shall,  "So  far 
as  regards  the  time  qf  doing  or  taking  the 
samCy  be  held  to  be  duly  done  or  taken,  if  done 
or  taken  on  the  day  on  which  the  offices  shall 
next  be  open,) 

See,  as  to  this  Enle,  the  oase  of  Daubney  v, 
Shuttlbworth,  reported  under  Order  LIII., 
Bule  3,  supra,  p.  404. 


EULB  6. 

{A  Court  or  a  Judge  shall  have  power  to  enlarge 
or  abridge  the  time  appointed  by  these  Rules, 
or  fixed  by  any  order  enlarging  the  time  for 
doing  any  act  or  taking  any  proceeding,  upon 
suchtemhs  {if  any)  as  the  Justice  of  the  case 
may  require.) 

See,  as  to  this  Eule,  the  cases  of  Brown  v. 
Shaw,  reported  under  Order  LIII.,  Enle  2, 
supra,  p.  400 ;  Purnell  v.  The  Great  West- 
ern Bailway  Company  (1),  reported  under 
Order  LVIII.,  Bule  8,  infra,  p.  428,  and  the 
oases  cited  under  Order  XXXIX.,  Eule  1, 
supra,  pp.  336 — 343. 
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ORDER  LVin. 

Rule  2. 

{All  appeals  to  the  Court  of  Appeal  shall  be  by 
fcay  qf  rehearing ^  and  shall  be  brought  by 
notice  of  motion  in  a  summary  way,) 


On  the  argu- 
$Mnt  of  ap- 
peaUy  the 
Court  of 
Appeal  will 
hear  two 
Counsel  on 
each  aide  in 
aeeordanoe 
with  the 
practice  of 
the  old  Court 
of  Appeal  in 
Chancerjf. 


Court  of  Appeal. 

(Before  Lord  Oaibns,  C,  Lord  Colbbidob,  C.J.,  Bbam- 

WBLL,  B.,  and  Bbjstt,  J.) 

November  Sth,  1876. 

SNBE8BT    V.    THE    LANCASHIRE    AND    YORKSHIRE 

RAILWAY  COMPANY. 

This  was  an  appeal  £rom  the  Court  of  Queen's 
Bench,  maJking  absolute  a  rule  to  enter  a  verdict 
for  the  plaintiff  in  an  action  for  negligence  on 
the  part  of  the  defendants'  servants. 

Herschell,  Q.C.,  for  the  defendants,  con- 
tended that  they  were  not  liable. 

Beasley^  on  the  same  side,  had  nothing  to 
add  on  the  present  occasion,  but  asked  for  the 
direction  of  the  Court  as  to  whether  more  than 
one  Counsel  could  be  heard. 

Lord  Cairns,  C. — ^The  practice  must  be 
uniform  in  this  Court  It  will  be  assimilated 
to  the  former  practice  of  the  Court  of  Appeal 
in  Chanceiy,  and  two  Counsel  will  therefore 
be  heard  on  each  side.* 


*  1  Q.  B.  D.,  42.    The  point  is  not  noticed  in  tbe  othef 
reports  of  the  case.. 


REPORTS  OF  CASBS.  425 


Court  of  Appeal. 

(Before  Jamba,  Mbllibh,  and  Baooallay,  L.JJ.) 
March  nth,  1876. 

HASTIE  f).  HA8TIB    (1). 

This  was  an  appeal  by  the  defendant  from  a  '^  ^^^ 

decree  of  MaLIKS,  Y.O.  justice  can- 

The  decree  was  enrolled.  ^*'^  V^' 

roUxng  tts 

Glasse,  Q.C,y  took  the  preliminary  objection  decrees,  <met 
that  it  was  too  late  to  appeal,  as  the  decree  had  oi^fi^of  the 
been  enrolled.  Court  of 

James,  L.  J. — ^Under  the  new  practice  that  hMrap^aU, 
is  immaterial.  Under  the  old  practice,  the 
enrolment  of  a  decree  prevented  the  Court  of 
Chancery  from  rehearing  its  own  decree.  But 
what  you  are  now  contending  for  comes  to  this, 
that  the  High  Court  of  Justice,  by  enrolling 
its  own  decree,  can  abridge  the  powers  of  the 
Court  of  Appeal.  Enrolment  is  now  a  useless 
ceremony. 

Hellish  and  Bagoallat,  L. JJ.,  concurred.* 

See  also,  as  to  this  Bule,  the  case  of  Wilson 
r.  Smith,  reported  under  Bule  15  of  this  Order, 
iw/Vo,  p.  455. 


Bule  3. 

{The  notice  of  appeal  shall  be  served  upon  all 

parties  directly  affected  by  the  appeal;    but 

the  Court  of  Appeal  may  direct  notice  of  the 

appeal  to   be  served  on   all  or  any  parties 

•  2  Ch.  D.,  304;  34  L.  T.  (N.  S.),  747.  But  see  the 
subsequent  case  of  Allan  v.  The  United  Kingdom  Electric 
Telegraph  Cofnpang,  Limited,  2  Charley's  Cases  (Court),  10. 
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to  tlie  action  or  other  proceeding^  or  upon  any 
person  not  a  party ^  and  in  the  meantime  may 
postpone  or  adjourn  the  hearing  of  the  appeal 
upon  such  terms  as  may  seem  just.) 


By  an  order 
in  an  ad' 
ministration 
suit,  a  fund 
was  directed 
to  be  paid 
to  A,  one  of 
three  claim' 
ants,    B,  one 
of  the  other 
claimants,  ap' 
pealedf  but 
only  served 
notice  of  the 
appeal  on  A, 
Held,  by  the 
Court  of 
Appealy  that 
B  must  serve 
notice  of  the 
appeal  on  C, 
the  remaining 
claimant, 
although  C 
did  not  appeal: 
the  appeal, 
per  Cuiiam, 
to  stand  over 
for  a  week 
for  notice  to 
be  served  by 
Bon  C. 


Court  of  Appeal. 

(Before  James,  Mellish,  and  Baooallat,  L.JJ.) 

March  Zlet,  1876. 

HUNTER  V.  HUNTER   (1). 

This  was  an  appeal  from  an  order  of  Bacon, 
Y.C.,  in  a  suit  for  the  administration  of  the 
estate  of  a  testator,  Zaooheus  Hunter. 

The  order  related  to  the  destination  of  a 
sum  of  £10,000  stock,  the  income  of  which 
was  given  by  a  codicil  to  the  testator's  will 
to  his  daughter,  Selina  Hutchinson,  for  her 
life.  The  gift  in  the  codicil  was  in  substi- 
tution for  a  similar  legacy  bequeathed  by 
the  will,  but  the  will  contained  a  gift  of  the 
corpus  of  the  original  legacy  to  the  children  of 
Selina  in  case  she  should  leave  children,  or  to 
the  two  grandsons  of  the  testator  in  the  event 
of  Selina  dying  without  children ;  but  the  gift 
of  the  corpus  was  not  expressly  imported  into 
the  codicil.  Selina  died  in  April,  1875,  having 
gone  through  the  ceremony  of  marriage  with 
Henry  Hutchinson,  the  husband  of  a  deceased 
sister,  by  whom  she  left  two  children,  Bebecoa 
and  Eliza.  The  questions  were,  whether  Be- 
becca  and  Eliza  were  entitled  to  the  fund  as 
children  of  Selina,  and,  if  not,  whether  the  two 
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grandsons  oould  claim  any  interest^  or  whether 
it  went  to  the  residuary  legatees. 

The  Vice-Chanoellor  considered  that  the 
whole  of  the  original  bequest,  including  the 
gift  to  the  grandsons,  was  revoked  by  the 
codicil,  and  ordered  payment  of  the  proceeds  of 
the  £10,000  stock  to  the  residuary  legatees. 
Against  this  order  Selina's  reputed  children, 
Bebecca  and  Eliza,  appealed,  hating  served 
notice  of  appeal  on  the  residuary  legatees  only. 
The  preliminary  objection  was  now  raised  that 
nothing  could  be  decided  in  the  absence  of  the 
grandsons,  who  might  be  interested  if  the  order 
was  reversed. 

Little f  Q.C.y  Dunning,  and  J.  Dixon  for  the 
appellants. 

Kayy  Q.G.y  and  Speedy  for  the  respondents, 
the  representatives  of  the  residuary  legatees. 

Per  Curiam. — It  would  be  improper  for  us 
even  to  express  an  opinion  on  the  correctness  of 
the  order  for  payment  to  the  present  respondents 
in  the  absence  of  the  grandsons ;  still  less  can 
we  reverse  the  Order  and  direct  payment  to  the 
appellants.  Whether  or  not  the  appellants  are 
right, imder  Order  LVIII.,  Eule  3,  in  the  course 
they  have  adopted  of  serving  the  residuary 
legatees  only,  the  question  remains  as  to  the 
necessity  for  the  Court  exercising  the  discretion 
given  to  it  by  the  same  Eule,  and  ordering  far- 
ther service.  We  accordingly  direct  the  appeal 
to  stand  over  for  a  week,  that  notice  of  the 
appeal  may  be  served  upon  the  grandsons.^ 

♦  24  W.  R.,  504.  See  further,  as  to  thia  case,  p.  432,  infra. 
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JFhma 
defendant 
company 
which  was 
uneueeeesful 
at  the  trial 
obtained  a 
rule  nisi 
against  the 
plaintiff  for 
a  new  trial, 
and  the 
Court  below 
discharged  the 
rule  nisi  and 
the  defendant 
Company 
appealed, 
the  Court  of 
Appeal 
directed  notice 
of  the  appeal 
to  be  served 
on  a  defend' 
ant  who  was 
successful  at 
the  trial,  the 
case  to  stand 
over  until 
notice  had 
been  so  served. 


Court  of  Appeal. 

(Before  Jbssbl,  M.R.,  Mbllish,  L.J.,  and  Denman,  J.) 

May  2Zrd,  1876. 

PURNELL  V,  THE  ORE.\T  WESTERN    RAILWAY 
COMPANY  AND   HARRIS    (1). 

This  was  an  action  for  negligence. 

The  plaintiff  sued  the  Gbreat  Western  Bailway 
Company  and  Samuel  Harris^  a  oontraotor,  for 
damages  for  injuries  sustained  by  the  plaintiff 
by  the  fall  of  a  balk  of  timber  from  one  of  the 
company's  bridges. 

Plea  {inter  alia)  *'  Not  guilty;"  issue  thereon. 

Harris  had  contracted  with  the  company  for 
the  execution  of  repairs  upon  the  bridge^  certain 
provisions  being  made  by  the  contract  as  to  the 
company  supplying  the  timber.  The  timber 
was  from  time  to  time  brought  to  the  bridge 
by  the  company,  and  afterwards  thrown  over 
the  bridge  upon  some  land  over  which  the 
plaintiff  had  a  right  of  way,  for  the  purpose  of 
being  delivered  at  some  neighbouring  saw- 
mills. 

The  questions  were,  first,  whether  there  had 
been  any  negligence,  and,  secondly,  if  there  had 
been  negligence,  who  was  responsible  for  it  T 

At  the  trial  at  the  Monmouthshire  Summer 
Assizes,  before  Pollock,  B.,  1875,  a  verdict 
was  returned  in  favour  of  Harris  and  against 
the  company ;  damages  £250. 

On  November  4th,  1875,  the  company  ob- 
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tained  a  rule  nisiy  calling  upon  the  plaintiff  to 
show  cause  why  a  new  trial  should  not  be 
granted,  on  the  ground  that  the  yerdict  was 
against  the  weight  of  evidence,  notice  of  the 
rule  being  directed  by  the  Court  below  to  be 
served  on  Harris. 

The  Queen's  Bench  Division  discharged  the 
rule,  the  Court  being  equally  divided  in 
opinion.  Blackburn,  J.,  considered  that 
there  was  evidence  justifying  the  jury  in  finding 
that  the  persons  guilty  of  negligence  were  the 
servants  of  the  company.  Lush,  J.,  that  there 
was  not.  Counsel  for  Harns  was  present  when 
the  appHoation  was  made,  but  he  declined  to 
state  whether  he  did  or  did  not  appear  for 
Harris.  On  appeal  it  appeared  that  no  further 
notice  had  been  served  upon  Harris,  and  the 
question  of  liability  was  argued  at  length  by 

Powell,  Q.C.,  and  Bosanquet  for  the  company, 
and 

H.  Matthewsy  Q.C,y  and  Pritchardy  for  the 
plainti£B9,  argued  that  a  new  trial  could  not  be 
granted  in  the  absence  of  Harris,  and  he  ought 
to  be  called  upon  as  well  as  the  plaintiff  to 
show  cause  against  it.  They  cited  Belcher  v. 
Magnay* 

At  the  conclusion  of  the  argument, 

The  Court  were  of  opinion  that  there  was 
a  grave  question  whether  the  workmen  who 
threw  over  the  piece  of  timber  which  struck 
the  plaintiff  were  not  the  servants  of  Harris, 
and  that,  as  Harris  was  directly  interested 


♦  13M.  &W.,8l6n. 
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in  the  question  of  liability,  and  the  Court 
could  not  decide  upon  the  rights  of  any  absent 
party,  they  had  authority  under  Bule  3  of 
Order  LYIII.  to  direct  notice  of  the  appeal 
to  be  served  by  the  plaintiff  upon  Harris^ 
and  also,  under  Kule  6  of  Order  LVJJL.,  to 
make  an  order  for  Harris  to  show  cause,  without 
reference  to  the  lapse  of  time,  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the 
yerdiot  in  his  favour  was  against  the  weight  of 
evidence. 

Order  the  appeal  to  stand  over  for  the  de- 
fendant Harris  to  be  served  with  notice  of  the 
appeal,  and  also  with  notice  to  show  cause  to 
theX/ourt  of  Appeal  why  an  order  for  a  new 
trial  should  not  be  granted  against  him ;  both 
notices  to  be  served  on  Harris  by  the  plauitifE.* 


Bulb  5. 

( The  Court  of  Appeal  shall  have  full  discretionary 
power  to  receive  further  evidence  upon  questions 
of  fact.  .  .  .  Upon  appeals  from  a  judgment 
after  hearing  of  any  cause  or  matter  upon  the 
merits,  such  further  evidence  {save  as  to  matters 
subsequent  to  the  decision  from  which  the 
appeal  is  brought)  shall  be  admitted  on  specicU 
grounds  only,  and  not  without  special  leave  of 
the  Court.) 


•  1  Q.  B.  D.,  636  ;  46  L.  J.  (Q.  B.),  687  ;  24  W.  R  ,  720 ; 
34  L.  T.  (£T.S.),  822.  See  farther  as  to  this  case,  wfr^, 
p.  434. 
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Court  of  Appeal. 

(Before  Jambb,  Mbllish,  and  BaooallaT|  L.JJ.) 
January  29M,  1876. 

HASTIB  V.    HASTIE    (2). 

In  this  case  notioe  had  been  given  of  an  It  is  not 
appeal  from  a  decision  of  Malins,  V.C.  Tb^ta^^ZJe 

Everitt  appeared  ex  parte  for  the  appellant,  ^^  »?^* 
and  asked  for  leave  to  serve  notice  of  motion  for  motion  for 
leave  to  produce  further  evidence  on  the  hearinfi:  ^^^^'f  ^® 

__  "  produce 

of  the  appeaL    He  referred  to  Order  LYIII.,  further 
Rule  5.  T"^  ^  ^^ 

^  ^  ^  ^      hearing  of  an 

James,  L.J. — ^It  is  su£Glcient  to  give  notice  appeal, 
to  the  other  side  of  your  intention  to  ask  for 
leave  to  produce  further  evidence  on  the  appeal. 
There  is  no  need  to  get  leave  to  serve  such  a 
notice* 

Mellish  and  Bagoallat,  L. JJ.,  concurred.* 


(The  Court  of  Appeal  shall  have  all  the  powers 
and  duties  as  to  amendment  and  othertoise  of 
the  Court  of  First  Instance,  .  .  .  The  Court 
of  Appeal  shall  have  power  to  give  any  judg^ 
ment  and  make  any  order  which  ought  to  have 
been  made^  and  to  make  such  further  or  other 
order  as  the  case  may  require.  The  powers 
qforesaid  may  he  exercised  by  the  said  Courts 
notwithstanding  thai  the  notice  of  appeal  may 
be  that  part  only  of  the  decision  may  be  reversed 
or  varied ;  and  such  powers  may  also  be  exer^ 
cised  in  favour  of  all  or  any  of  the  respondents 
orpartiesj  although  such  respondents  or  parties 
may  not  have  appealed  from  or  complained  of 
the  decision,) 

•  1  Ch.  D.,  662 ;  46  L.  J.  (Ch.)»  288 ;  34  L.  T.  (N.  S.),  13. 
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Bff  an  ordtir 
in  an  ad' 
ministratum 
tuitf  a  fund 
was  directed 
to  be  paid  to 
A,  one  of 
three 

elaimante, 
Bf  one  of 
the  other 
ehimantif 
appealed,  and 
served  notice 
of  the  appeal 
on  A,  and  (by 
direction  of 
the  Court) 
on  Cf  the 
remaining 
claimant, 
Meld  by  the 
Court  of 
Appeal,  thai 
C  might 
a*»o  be 
Keard  on 
appeal, 
although  he 
had  given 
no  notice  of 
appeal;  but 
case  adjourned 
for  14  days. 


Court  of  Appeal. 

(Before  Jambb,  Msllish,  and  Baooallat,  L. JJ.) 

April  7th,  1876. 

HUNTER   f.    HUKTER   (2).* 

In  this  case  tho  appeal  trom,  an  order  of 
Bacon,  V.O.,  directing  payment  to  the  resi- 
duary legatees  of  Zaccheus  Hunter  of  the  pro- 
ceeds of  a  sum  of  £10,000  stock,  bequeathed 
by  his  will  and  codicil,  now  came  on  for  hear- 
ing. Notice  had,  by  the  direction  of  the  Court 
of  Appeal,  been  served  upon  the  grandsons  as 
well  as  on  the  residuaiy  legatees.  The  appeal 
was  now  dismissed,  and  the  question  arose  as 
to  whether  or  not  it  was  on  the  present  appeal 
open  to  the  grandsons,  who  had  served  no 
notice  of  appeal  on  the  residuary  legatees,  to 
dispute  the  validity  of  the  order  for  payment 
to  them. 

Southgate,  Q.C.  and  Bleby^  for  the  grand- 
sons, referred  to  Order  LVIII.,  Rule  6,  and 
said  that  they  could  have  had  no  object  in 
appealing  until  the  appeal  of  the  illegitimate 
children  was  disposed  of. 

Kayy  Q-C,  and  Speed,  and  IFl  Pearson^  Q.C. 
and  Aspinally  for  the  representatives  of  the 
residuary  legatees,  asked  that,  at  any  rate,  the 
appeal  might  be  adjourned. 

Little  J  Q.  C,  Dunning,  and  J^  Dixon,  for  the 
illegitimate  children. 

Mellish,  L.  J. — The  object  of  the  latter  part 


*  See  the  report  of  the  cajBe  under  Rule  3  of  this  Order^ 
p.  426,  where  the  facts  are  fully  set  out. 
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of  Order  LVIII.,  Rule  6,  is  to  leave  the  whole 
matter  open  to  the  Court  under  oircumstanoeB 
such  as  these.  All  that  a  respondent  can  ask 
for,  when  a  co-respondent  seeks  for  relief  against 
him  without  notice,  is  further  time. 

The  Court,  accordingly,  ordered  the  appeal 
to  stand  over  for  fourteen  dajs,  when  it  would 
be  in  the  paper  for  the  argument  of  the  appeal 
of  the  grandsons,  and  the  costs  of  the  whole 
matter  would  be  disposed  of.* 


Court  of  Appeal. 

(Before  Jbssel,  M.R.,  Kblly,  O.B.,  Mbllish,  L.J.,  and 

Pollock,  B.) 
May  9^A»  1876. 

RHODES   V,    THE   AIREDALE   DRAINAGE   COM- 

KISSIONERS. 

This  was  an  appeal  by  the  defendants  below  On  an  appeal 
from  the  decision  of  the  Common  Pleas  Division  d^umof 
discharging  a  rule  to  enter  a  nonsuit  or  a  ^^^<'«''* 
verdict  for  the  defendants  in  an  action  upon  mu,  the 
an  award,  which  brought  into  question  ^^^  ^^^  f*^  ated 
correctness  of  the  previous  decision  of  theA,  a  demurrer  in 
Court  upon  a  demurrer  in  the  same  case.     The  ^JJ^  ^^^ 
point  decided  on  the  demurrer,  and,  therefore,  appeal  aleo, 
not  argued  on  the  Bule  below,  was  that  eiio.  t^e  deeieion 
arbitration  under  compensation  clauses  of  ^^^*^ 
Local  Act  (24  &  25  Yict.,  c.  clx.),  and  the  well  as  the 
Lands  Clauses  Consolidation  Act,  1845,  ^^^i^^^^ 
not  a  submission  by  consent  of  parties  within 
section  6  of  the  Common  Law  Procedure  Act, 
1854,  so  as  to  permit  the  Arbitrator  to  state  a 
special  case. 

«  24  W.  R.,  527. 
OQ 
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Eeraohelly  Q.Cy  and  Dighy^  for  the  appellants. 

Manistif,  Q,C.,  Cave,  Q.C.,  and  Bidder  for 
the  respondent. 

The  Court,  upon  the  above  point,  reversed 
the  decision  of  the  Court  below  on  the  role, 
with  costs.  Although  no  notice  of  appeal  had 
been  giyen  from  the  demurrer,  yet,  as  the  same 
point  was  involved,  and  Counsel  consenting 
that  the  whole  case  should  be  considered  on  the 
merits,  the  Court,  in  the  exercise  of  the  wide 
powers  given  to  it  by  Order  LVIII.,  Bule  5, 
treated  the  demurrer  as  under  appeal,  and 
reversed  the  decision  on  the  demurrer,  but 
without  costs.* 


Court  of  Appeal. 

(Before  Jbssbl,  M.R.,  Mbllibh,  L.J.,  and  Dbkhak,  J.) 

June  27th,  1876. 

PURNBLL  V.  THE  GREAT  WESTERN   RAILWAY 

COMPANY  AND  HARRIS   (2). 

i^ee  marginal  This  was  an  appeal  from  the  Queen's  Bench 
note,  p.  428.    Di^i^n.    For  the  facts  and  pleadings  in  the 

case,  see  the  report  of  cases  under  Bule  3  of 

this  Order,  svpra,  p.  428. 
The  defendant,  The  appeal  was  opened  on  May  23rd,  1876, 
eesefuut'^ae  ^^^  ^®*  ordered  to  stand  over  until  notice  of 
trial,  appear-  the  appeal,  as  well  as  notice  to  show  cause 
feet,  and  eon- '  why  a  UBW  trial  should  not  be  granted  against 
tending  that    \^^^  j^ad  been  servcd  by  the  plaintiflf  upon 

Appeal  had  no  Harris. 

•J^^Ltf  ill.  «^«<^^%  SiU,  Q.C.,  and  Jelf  now  appeared 
thow  cause,  (under  protest)  for  the  defendant  Harris^  who 
AppeiJovw^    ^^  ^^i^  served  with  notice  as  directed  by  the 


11  N.  a,  103 ;  46  L.  J.  (C.P.)»  Wl. 
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Court,  and  raised  a  preliminar  j  objection : — This  ruUd  the  ©*- 
Court  has  no  jurisdiction  to  bring  Harris  before'',^^'*/;^,  ^„^ 
it  and  require  him  to  show  cause  why  the  Bule  ahwiuufor  a 
for  a  new  trial  should  not  be  made  absolute  as  *xhe  Colrt  of  - 
airainst  him.    Harris  has  been  absolutely  dis-  ^pp^^  *«* 

^  •'  power y  ufuUT 

charged  by  the  verdict  of  the  Jury,  and  by  the  Order zrilL, 
decision  of  the  Court  below  on  the  original  ^J^'J^ 
Bule.     The  four  days  within  which,  under  <»»«*  ordo  anp 

Order  XXXIX.,  Bule  1,  the  Bule  must  }}Qneeeuary. 
argued,  has  not  been  extended  by  the  Court 
below,  and  no  notice  of  appeal  has  been  served 
on  Harris  by  the  company.  It  is  not,  there- 
fore, competent  for  the  Court  of  Appeal  to 
bring  Harris  here,  and  to  allow  the  case  to  be 
reopened  against  him.  When  he  appeared  in 
the  Queen's  Bench  Division,  though  he  had 
been  served  with  notice  of  the  Eule,  the  Court 
refused  him  his  costs  of  appearing.  The  cases 
under  the  old  practice,  no  doubt,  decided  that 
a  new  trial  could  not  be  had  against  one  only 
of  several  defendants,  but  here  the  plaintiff 
has  been  satisfied  to  let  the  verdict  in  Harris's 
favour  stand,  and  it  is  now  too  late  for  him  to 
say  that  the  verdict  was  wrong.  Under  the  old 
practice,  the  Court  would  not  direct  a  new 
trial  against  a  successful  defendant  at  the 
instance  of  the  other  defendant.  Price  v. 
HarrtB  ;♦  Doe  dem.  Dudgeon  v.  Martin  ;t  Muh' 
day  V.  BushyX  and  WaJiley  v.  Healey  and 
Coolie  §  were  referred  to  in  the  course  of  the 
argimient. 


•  10  Bing.,  331.  t  13  Mee.  and  Wels.,  811. 

X  13  Mee.  and  Well.,  138  (n.).      §  18  L.  J.  (N.  S.),  Ex.,  426, 
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Poicell^  Q.Cf  and  Bosanqvet^  for  the  appel- 
lants, and 

S,  MatthewSy  Q^C-y  and  T.  S.  Pritehard,  for 
the  plaintiff,  were  not  called  on. 

Jebsel,  M.E. — I  myself  have  no  doubt  as 
to  the  jurifidiction  of  the  Court.  I  think  it  is 
given  in  the  plainest  possible  terms ;  but  before 
considering  what  the  jurisdiction  is^  it  is  neces- 
sary to  consider  what  the  practice  at  Common 
Law  wasbefore  the  Supreme  Court  of  Jadicature 
Acts.  It  seems  to  be  established  by  two  of  the 
cases  to  which  our  attention  has  been  directed^ 
viz.,  Doe  V.  Martin^*  and  Belcher  v.  Magnay,\ 
that  where  a  verdict  has  been  found  in  favour 
of  one  or  more  defendants,  and  against  another^ 
and  the  defendant  against  whom  the  verdict 
has  been  found  shall  move  for  a  new  trial,  he 
is  bound  to  serve  a  notice  of  the  rule  for  a 
new  trial  on  the  defendant  or  defendants  in 
whose  favour  the  verdict  was  granted,  and  no 
new  trial  would  be  granted  unless  that  pro- 
ceeding was  adopted.  That  seems  to  me  a  very 
reasonable  rule,  and  entirely  coincides  witJi 
the  similar  rule  in  the  Courts  of  Equity. 

That  being  so,  in  the  present  case  it  appears 
to  me  that  the  railway  company  did  all  which 
they  could  be  reasonably  required  to  do ;  they 
obeyed  the  direction  of  the  Court  in  serving 
notice  of  the  rule  on  Harris,  and  therefore  it 
seems  to  me  the  point  now  to  be  considered  is^ 
whether  in  Harris's  presence  a  new  trial  should 
or  should  not  be  granted. 

Now,  it  is  quite  true  that  there  is  no  appeal 

•  Vbitupra^  t  13  Mee.  and  Wels.,  816  (n.). 
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by  the  plaintiflf,  nor  is  there  any  cross-rule 
moved  for,  and  it  is  said  that  if  the  plaintiff 
had  anticipated  the  defendant,  against  whom 
he  had  obtained  a  verdict,  moving  the  Court 
for  a  new  trial,  he  could  have  moved  for  a 
cross-rule  against  the  absent  defendant  in  whose 
favour  the  verdict  had  been  foimd«  But  under 
the  old  practice  that  was  not  necessary,  for  the 
defendant  who  moved  the  rule  was  bound  to 
serve  notice  of  it  on  the  defendant  in  whose 
favour  the  verdict  had  been  granted,  and  then 
the  Court  had  full  power  to  grant  a  new  trial. 

The  question  is,  what  are  the  powers  of 
the  Court  of  Appeal  P  By  Order  LVIII., 
Rule  2,  appeals  to  the  Court  of  Appeal  are  to 
be  by  way  of  rehearing;  that  is,  they  are 
not  to  be  confined  to  the  points  xnentioned  in 
the  notice  of  appeal.  By  Rule  3,  "  Notice  of 
appeal  shall  be  served  on  all  parties  directly 
affected  by  the  appeal,  and  it  shall  not  be  neces- 
sary to  serve  parties  not  so  affected ;  but  the 
Court  of  Appeal  may  direct  notice  of  the  appeal 
to  be  served  on  all  or  any  parties  to  the  action." 
Harris  is  a  party  to  the  action,  and  the  Rule 
has  been  exactly  applied.  By  Rule  6,  "The 
Court  of  Appeal  shall  have  all  the  powers 
and  duties  as  to  amendment  and  otherwise 
of  the  Court  of  First  Instance.'*  We  could 
therefore,  enlarge  the  time  or  do  any  other  act 
that  is  necessary.  Then  the  Rule  says,  "  The 
Court  of  Appeal  shall  have  power  to  give  any 
judgment  and  make  any  order  which  ought  to 
have  been  made,  and  to  make  such  further  or 
other  order  as  the  case  may  require/'     Larger 
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wordBy  I  think,  could  not  be  inserted,  and  it 
is  not  disputed,  aooording  to  the  argument, 
that  the  words  are  large  enough  to  authorise 
what  has  been  done ;  but  it  is  said  that  it  is 
not  just  that  such  a  jurisdiction  should  be  exer- 
cised. I  am  at  a  loss  to  see  why.  It  is  our 
duty  to  do  that  which  the  Court  below  ought 
to  have  done ;  and  assuming  for  the  pres^it 
purpose  that  Harris  is  primd  faeie  liable  and 
the  railway  company  is  not,  and  the  Court 
below  should  have  granted  a  new  trial,  surely 
the  Court  below,  before  granting  a  new  trial, 
would  have  heard  the  Counsel  of  Harris  to 
show  cause,  and,  as  they  ought  to  have  done, 
so  we  ought  to  do.  I  think  it  is  quite  dear 
that  the  principles  upon  which  justice  ought  to 
be  administered  manifestly  call  upon  us  to 
pursue  the  same  course,  and  now  that  Harris 
has  been  brought  before  us  on  appeal  to  hear 
his  Counsel  to  show  cause  why  a  new  trial 
should  not  be  granted,  I  think  there  is  no  good 
objection  to  be  urged  against  the  exercise  of 
the  jurisdiction  of  the  Court 

Mkllish,  L.J. — I  am  of  the  same  opinion. 
In  order  to  determine  whether  the  Court  has 
jurisdiction  to  direct  a  new  trial  as  against 
Harris,  it  is  necessary  to  consider  whether  the 
Queen's  Bench  had  any  such  jurisdiction.  If 
the  Queen's  Bench  had  no  such  jurisdiction 
it  would  be  a  question  whether  the  Court 
of  Appeal  could  do  what  the  Queen's  Bench 
could  not  do ;  but  if  they  had  power,  the  Court 
of  Appeal  can  do  what  the  Court  below  ought 
to  have  done.     Now,  the  authorities  which  have 
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been  cited  seem  to  show  veiy  clearly  that  under 
the  old  practice  the  Court  could  not  grant  a 
new  trial  as  against  one  defendant,  even  in  an 
action  of  tort,  without  granting  it  as  to  aU. 
That  was  decided  in  the  two  cases  which  have 
been  referred  to  by  the  Master  of  the  Eolls, 
though  Price  v.  Harris  *  seems  to  be  a  decision 
to  the  contrary ;  but  there,  it  was  the  plaintiffs 
who  asked  for  a  new  trial  against  some  of  the  de- 
fendants. Wh^re  one  of  several  defendants  has 
got  a  new  trial  the  Court  has  always  declined  to 
grant  a  new  trial  as  against  one  defendant 
without  granting  it  bjS  against  all.  Since  the 
Supreme  Court  of  Judicature  Acts,  I  rather 
think,  if  the  justice  of  the  case  required  it,  the 
Court  might  grant  a  new  trial  against  one 
defendant  without  the  other,  if  the  Court  was 
satisfied  that  the  defendant  was  properly  omitted 
and  that  there  was  no  necessity  for  him  to  be 
harassed  by  a  new  trial. 

This  is  a  case  where  the  very  essence  of  it  is 
that  if  one  is  liable  the  other  is  not  liable,  and, 
vice  versd,  if  one  is  not  liable  the  other  is  liable, 
Assuming  the  verdict  is  right  in  saying  it  was 
a  negligent  act»  and  that  this  is  a  case  in  which 
the  Court  is  of  opinion  that  the  railway  com- 
pany are  entitled  to  a  new  trial,  the  company 
cannot  have  a  new  trial  unless  there  is  a  new 
trial  against  Harris  also ;  and  it  would  be  very 
unjust,  as  against  the  plaintiff,  to  go  to  a  new 
trial  against  the  railway  company  without 
their  having  a  chance  of  getting  a  verdict 
against  Harris  if  the  Jury  should  take  the  view 

•  Ubi  tupra» 


440     SUPREME  COURT  OF  JUDICATURE  ACT,  1875. 

that  the  oompany  are  not  liable,  and  Harris 

is. 

When  the  motion  was  made  in  the  Queen's 
Bench  for  a  new  trial  application  was  made  to 
the  Court  whether  Harris  should  be  senred. 
The  Court  said,  "You  need   not  make  him 
formally  a  party  to  show  cause  why  there  should 
not  be  a  new  trial,  but  let  the  Kule  be  serred 
upon  him  so  that  he  may  have  notice  of  it.** 
What  was  the  effect  of  that?      The   Court, 
having  come  to  the  conclusion  that  that  Rule 
ought  to  be  discharged,  had  no  occasion  to  call 
upon  Harris,  because  in  the  verdict  which  the 
railway  company  objected  to,  Harris  was  in  no 
respect  prejudiced ;  but  I  cannot  help  thinking 
that  if  the  Queen's  Bench  Division  had  oome 
to  the  conclusion  that  there  ought  to  be  a  new 
trial  they  would  not  have  gone  to  a  new  trial 
without  Harris.    It  would  have  been  manifestly 
imjust  to  grant  a  new  trial  against  Harris  with- 
out  hearing  him.     The  Queen's  Bench  Divi- 
sion had  jurisdiction,  on  this  very  rule,  to  order 
Harris  to  show  cause  why  there  should  not  be 
a  new  trial,  and  to  hear  him  show  cause  before 
they  granted  the  rule ;  and  when  the  case  came 
before  us  we  might  think  it  right  to  order  a 
new  trial   as  against  the    railway  company, 
and  that  ought  not  to  be  done  without  hearing 
Harris.    We  thought  there  might  have  been  a 
technical  question  whether  Harris,  not  having 
been  made  a  party  to  the  rule,  was  before  the 
Court,  and,  in  order  to  avoid  that  difficulty,  we 
gave  leave  to  serve  him  with  a  fresh  rule,  but 
we  did  not  say  that  that  was  necessary  to  be 
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done.    We  think  the  cases  cited  show  that  the 
old  rule  might  have  been  applied. 

In  my  opinion  we  have  jurisdiction  to  order 
a  new  trial  if  we  think  the  verdict  against  the 
railway  company  is  wrong  as  being  against 
the  weight  of  the  evidence.  The  effect  of  that 
would  be  that  there  would  be  a  new  trial  against 
Harris,  and  it  would  not  be  right  to  order  that 
new  trial  without  first  hearing  Harris. 

Denman,  J. — I  am  of  the  same  opinion.  I 
think  this  objection  ought  to  be  overruled,  and 
that  Harris  is  right  in  appearing  before  this 
Court  to  show  cause,  if  he  shall  be  so  advised, 
why  a  new  trial  should  not  be  granted. 

Staveley  Hilly  Q.(7.,  and  Jelf^  then  argued  the 
case  upon  the  merits,  contending  that  the  effect 
of  the  evidence  was  to  show  that  the  workmen 
who  threw  the  timber  over  the  bridge  were  the 
servants  of  the  company,  Harris  not  being  _an 
^'independent  contractor"  as  regarded  the 
work  then  being  done,  but  a  contractor  em- 
ployed by  the  company  as  a  servant. 

The  Court,  without  calling  on  Powell^  Q.C^ 
for  a  reply,  held  that  the  finding  of  the  Jury 
was  against  the  weight  of  evidence ;  the  Jury 
ought  to  have  found  in  favour  of  the  railway 
company  and  against  the  defendant  Hairis. 

The  Eule  was  made  absolute  for  a  new  trial 
accordingly.  The  costs  of  the  appeal  and  in 
the  Court  below  to  be  costs  in  the  cause,  and 
to  abide  the  event. 

Rule  absolute  for  a  new  trial.* 

•  1  Q.  B.  D.,  «36 ;  46  L.  J.  (Q.  B.)»  687 ;  24  W.  R.,  909 ; 
36  L.  T.  (N.  S.),  005. 
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Court  of  Appeal. 

(The  Court  of  Appeal  shall  have  power  to  make 
such  order  as  to  the  whole  or  any  part  qf  the 
costs  of  the  appeal  as  may  be  Just,) 

( Before  Jambs,  Mbllish,  and  BAaoAiXAT,  L. JJ.) 

TAs  Court  of  July  l7th  and  ISth,  1876. 

App$al  will 

not  re-open  an  LEE   9.  CLUTTON. 

it  otherwise  This  was  an  appeal  from  a  decision  of  Sir 
^^*     ^.    George  Jessel,  M.R.,  dismissing  a    bill   to 

fnerely  jor  the  •     i  ^ 

purpose  of  enforce  an  equitable  mortgage  to  the  plaintifiis, 
^wrdeTasTo  ^^^  ^  establish  their  priority  over  a  subsequent 
costs  in  the      purchaser. 

The  Court  of  Appeal  affirmed  the  decision  of 
the  Master  of  the  BoUs. 

After  their  Lordships  had  given  judgment, 
dismissing  the  appeal,  with  costs, 

MaidloWy  for  the  respondent,  the  defendant 
below,  asked  for  the  costs  of  an  order  over- 
ruling a  plea,  the  costs  of  which  had  been 
reserved  when  the  order  was  made,  and  which 
had,  he  alleged,  been  given  to  the  plainti£b  at 
the  hearing  in  the  Court  below  per  incuriam, 

W.  Pearson^  Q.C,  for  the  applicants,  the 
plaintiffs  below,  said  that  notice  of  this  appK- 
cation  should  have  been  given  under  Order 
LVIII.,  Eule  6. 

James,  L.J. — This  is  not  a  matter  occuning 
here  at  alL  The  defendant  ought  to  have  made 
this  application  to  the  Master  of  the  Bolls  at 
the  hearing.  We  cannot  interfere  with  what 
the  Master  of  the  Bolls  has  done  with  costs.* 

*  24  W.  R.,  942.    The  application  is  not  mentioned  in 
the  report  of  the  case  in  36  L.  T.  (N.  S.)>  84. 
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Bulb  8. 

{The  party  appealing  from  a  Judgment  or  Order 
shall  produce  to  the  proper  officer  of  the  Court 
of  Appeal  the  Judgment  or  Order,  or  an  office 
copy  thereof,  and  shall  leave  with  him  a  copy 
(f  the  notice  of  appeal  to  he  filed ;  and  such 
officer  shall  thereupon  set  down  the  appeal 
by  entering  the  same  in  the  proper  list  of 
appeals,) 


Court  of  Appeal. 

(Before  Jamis,  Msllish,  and  Baooallat,  L.JJ.) 

July  29th,  1876. 

SMITH   f?.    GBINDLEY  : 
SMITH   V.   CHARRINGTON. 

This  was  an  ex  parte  application,  made  under  On  an  app$ai 
the  following  ciroumstances :—  refusal  of  an 

On  the  80th   June,    1876,  Vioe-Chancellor  *«^^r^«/<^ry . 
Malins     refused    an     interlocutory     motion  u  mi  neees- 
made   by   the  plaintiffs   in   these   suits,   ^^d'^^J^^f?* 
directed  that  they  should  pay  the  defendants'  ojieer  under 

costs.  r  irjjr 

On  the  19th  of  July   the  plaintiffs  ga,Ye  ituU  s','*uhe 
notice  of  appeal  from  this  decision,  naming  thc^i-^^^^^  l^ 
24th  of  July  as  the  day  for  the  hearing  of  the  J^^^ 
appeal. 

It  was  the  duty  of  the  defendants'  solicitors 
to  draw  up  the  Yioe-Chancellor's  order,  and 
they  did  not  obtain  an  appointment  to  settle 
it  till  the  18th  of  July,  when  the  plaintifis' 
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solicitors  attended,  and  approved  of  the  order. 
The  order  was  left  for  entry  on  the  2l8t  of 
Jvly,  and  was  entered  on  the  22nd  of  July, 
but  the  plaintifb'  solicitors  could  not  procure 
an  office  copy  of  it  till  late  in  the  afternoon 
of  the  27th  of  July,  though  they  applied  for 
it  several  times  on  the  24th,  25th,  and  26th 
of  July. 

On  the  28th  of  July  the  plaintifiGs'  solicitors 
attended  at  the  Begistrar's  office  to  set  down 
the  appeal,  but  the  JE^gistrar  refused  to  set  it 
down,  on  the  ground  that  the  day  named  in 
the  notice  of  appeal,  July  24th,  had  already 
passed ;  and  suggested  that  the  point  should  be 
mentioned  to  the  Court  of  Appeal. 

Whitehornej  for  the  plaintiffs,  now  applied  for 
directions  to  set  down  the  appeal : — ^There  has 
been  no  default  on  our  part.  We  gave  notice 
of  appeal  \sithin  twenty-one  days  from  the  date 
of  the  refusal  of  the  application,  in  accord- 
ance with  the  requirements  of  Bule  15  of 
Order  LVIII.,  as  explained  in  Swindell  v.  The 
Birmingham  Syndicate.*  Bule  8  of  the  same 
order  provides  that  the  party  appealing,  from  a 
judgment  or  order  shall  produce  to  the  proper 
.officer  of  the  Court  of  Appeal  the  judgment  or 
order,  or  an  office  copy  thereof.  It  was  the 
defendant's  duty  to  draw  up  the  order,  and, 
through  his  delay,  the  order  was  not  entered  till 
the  22nd  of  July.  We  made  firequent  applica- 
tion for  an  office  copy,  but  failed  to  get  one  till 
after  the  date  named  in  the  notice  of  appeal. 

*  Keported  $uprti^  pp.  304,  310. 
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We  ought  not  to  be  deprived  of  our  right  of 
appeal  under  these  circumstanoes. 

James,  L.J. — The  appeal  must  be  set  down  ; 
the  plaintiffs  cannot  be  deprived  of  their  right 
of  appeal  by  the  delay  of  the  other  side  in  the 
drawing  up  of  the  order.  We  wish  it  to  be 
known  at  the  Begistrar's  office  that  Bule  S  of 
Order  LVIIT.,  which  requires  the  production 
of  the  order  appealed  from,  or  an  office  copy 
of  it,  does  not  apply  to  an  appeal  from  the 
mere  refusal  of  an  interlocutory  application. 
In  such  a  case  the  appeal  may  be  het  down 
without  the  production  of  the  order  or  an  office 
copy  of  it. 

Hellish,  L.J. — Rule  8  of  Order  LVIII., 
only  applies  where  an  order  has  been  made, 
not  where  an  application  has  been  refused. 

B  AGO  ALLAY,  L.J.,  concurrcd.* 


Bulb  10. 

{Where  an  ex  parte  motion  has  been  re/used  by 
the  Court  below ,  an  application  for  a  similar 
purpose  may  be  made  to  the  Court  of  Appeal, 
ex  parte,  within  four  days  from  the  date  of 
such  refusal f  or  within  such  enlarged  time  as 
a  Judge  of  the  Court  below  or  of  the  Appeal 
Court  may  allow.) 


•  3  Ch.  D.,  80 ;  36  L.  T.  (N.8.),  112 ;  24  W.  R.,  966. 
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Court  of  Appeal. 

(Before  Lobo  Golbrxdos,  C.  J.,  Mbllish  and  Bagoallat, 

L.J  J.,  and  Clbabbt,  B.) 

January  I9ih  and  February  21H  and  26<A,  1876. 
8HAND  V.   BOWES. 

Ths  Court  In  this  case  judgment  had  been  entered  for 

refused  to^^  ^^  plaintiff  with  leave  to  the  defendants  to 

grant  a  rule  move  to  enter  it  for  them. 

newtnai  Benjamin,  Q.  (7.,  made  an  ex  parte  i^plica- 

ITa^^V  *^^°'  ^^^  0^®^  LVm.,  Bnle  10,  by  way  of 
ment  had  been  appeal  from  a  decifiion  of  the  Queen's  Benoh 
pfainHfrJith  -Division  refusing  a  rule  nisi  calling  upon  the 
leave  te  the  plaintiffs  to  show  cause  why  a  new  irial  diould 
nwve  to'enter  ^^^  ^  granted  on  the  ground  that  the  verdict 
it  for  them,    yi^^  aizfainst  the  weight  of  evidence. 

the  Court  of         ^  r        •    •       xi.  x        «  i 

Appeal  The  Court  were  of  opinion  that  a  rule  ntst 

granted  the     gjiould  be    CTanted ;   the  question  then  arose 

rule  nisi,  and  ^  '  * 

directed  that  whether  the  Court  of  Appeal  had  the  power  to 
arawdfnthe  ^^i^eot  cause  to  be  shown  in  the  Court  below  or 
Court  below  at  in  the  Court  of  Appeal ;  and,  if  so,  what  direo- 

the  satne  titne    j»         t_iji.         •  •     xi.  •  x  j.      at_ 

with  the  mo'    ^^^^  should  06  giveu,  in  this  respect,  as  to  the 

'.*^'^  *'*'*'■    present  rule, 

the  defendants.  Mellish,  L.J. — ^It  is  most  desirable  that  the 
Court  of  Appeal  should  possess  this  option, 
inasmuch  as  the  refusal  of  the  rule  by  tilie 
Court  below  might  be  based  in  some  oafles  upon 
a  ground  independent  of  the  questions  which 
would  be  raised  upon  the  argument  if  the  rule 
were  granted,  and  in  other  cases  upon  grounds 
involving  the  same  questions.  In  the  latter 
event  the  same  points  would  have  to  be  argued 
'  twice  before  the  same  tribunal,  or  a  formal 
judgment  be  taken  without  argument  in  that 
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tribunal,  in  order  to  bring  the  matter  before  the 
Court  of  Appeal.  In  the  absence^  however  of  any 
express  provision  giving  the  option,  probably  the 
Eule  granted  would  be  that  which  was  refused 
in  the  Court  below,  viz.,  a  Rule  calling  upon  the 
plaintiffs  to  show  cause  in  the  Court  below. 

The  CoiTRT  ultunately  decided  to  announce, 
after  consultation  with  the  full  Court,  whether 
cause  was  to  be  shown  in  the  Court  below  or 
in  this  Court.  The  order  wotdd  operate  in  the 
meantime  as  a  stay  of  proceedings.  Notice  of 
the  granting  of  the  rule  should  be  given  to  the 
plaintiffs  forthwith,  and  service  of  the  rule 
itself  be  postponed  till  the  decision  of  the  Court 
upon  the  above  point  was  made  known. 

February  25th.  The  Court  granted  the  rule, 
ordering  that,  as  there  was  a  motion  pending 
in  the  Queen's  Bench  Division  to  enter  judg- 
ment for  the  defendants,  the  rule  for  the  new 
trial  should  be  argued  in  the  Queen's  Bench 
Division  with  the  motion  for  judgment.* 


^^ 


EULE   11. 

{JVhen  any  qupstion  of  fact  is  invohed  in  an 
appeal,  the  evidence  taken  in  the  Ca^tri  below 
bearing  on  such  question  shall,  suJyect  to  any 
special  order,  be  brought  before  the  Court  of 
Appeal  as  follows  :— 

(a.)  As  to  any  evidence  taken  by  affidavit, 
by  the  production  of  printed  copies  of 

*  11  K.  C,  14.  See  the  final  decision  of  the  case  in  the 
Qnoen'i  Bench  (judgment  entirred  for  the  defendants  J 
1  Q.B.D.,  470 ;  46  L.  J.  (Q.B.),  507 ;  34  L.  T.  (N.8.), 
795 ;  and  24  W.B.,  734. 
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such  of  the  affidavits  an  hare  been  prints, 
and  office  copies  of  such  of  them  as  have  not 
been  printed. 
(6.)  As  to  any  evidence  given  orally^  by 
the  production  of  a  copy  of  the  Judges' 
notesy  or  such  other  materials  as  the  Court 
may  deem  expedient,) 


Court  of  Appeal. 


(Before  Cockbu&n,  C.J.,  and  Jambs  and  Hblluh,  L.JJ.) 

March  13M,  1876. 

CRAWFORD  V.   THE  HORKSBY  STEAM    BRICK   AKD 
TILE  WORKS  COMPANY,  LIMITED. 

Thd  Court  of  This  was  an  ex  parte  application  for  the 
f^^*"  **  direction  of  the  Court  in  a  pending  appeal  as 
application  by  to  the  produotion,  for  the  Court  of  Appeal,  of 
d^Z!d[1^t'  office  copies  of  affidavits  which  had  not  been 

to  aace  an  ex-    printed. 

fo^^l^  copies  The  suit  was  for  an  injunction  to  restrain  an 
of  the  ({^davits  Q^QgQ^   nuisanoe  caused    by  the  defendants' 

Jui^et  of  that  brick  works,  and  first  came  before  the  Court  on 
^o^ieeofthe  ^^  iuterlooutoiy  motion,  which,  by  consent  of 
affidavits        the  parties,  was    turned   into    a  motion  for 

taken  by  each    •% 
party,  and  the  ^©ore®* 

plain  copies        The  evidence,  which  was  very  voluminous, 
vits  suppOed  "  Consisted  entirely  oi  written  affidavits. 
by  them  to  Malins,  V.C,  having  heard  the  evidence, 

would  {with  made  a  decree  for  an  injunction  against  the 
'^/tl^  defendants. 

Junior  Counsel     If  alder,  for  the  defendants,  who  had  given 

*'**%Jw.     notice  of  appeal,  now  applied  for  directions, 

whether  their  lordships  considered  that,  having 


RBF0BT8  OF  CASES.  449 

regard  to  Order  LVIII.,  Rule  11,  it  would  be 
necessary  to  supply  each  of  the  Judges  who 
might  constitute  the  Court  of  Appeal  when  the 
appeal  was  heard  with  office  copies  of  the 
affidavits.  He  said  that,  owing  to  the  length 
of  the  affidavits,  it  would  probably  involve  an 
expense  of  £100  to  do  so. 

James,  L. J. — The  usual  course  is  for  each 
party  to  take  office  copies  of  their  own  affida- 
vits^  and  supply  plain  copies  of  them  to  their 
opponents.  The  production  in  Court  of  the 
office  copies  so  taken,  and  of  the  plain  copies 
supplied  by  the  solicitors  on  each  side  to  their 
opponents,  with  the  use  by  the  Court,  so  far  as 
may  be  convenient,  of  the  briefs  of  the  junior 
Counsel  in  the  case,  will  be  sufficient. 

Hellish,  L.J. — ^I  am  of  the  same  opinion. 
It  will  be  following  very  much  the  old  rule. 

CocKBUEN,  C.J.,  concurred.* 


Court  of  Afpbal. 

(Before  CocKBVBir,  O.J.,  Mbllish  and  Baooallat,  L. JJ., 
and  Mellos  and  Q-rove,  JJ.) 

February  21«^,  1876. 

ANON. 

The  Court  of  Appeal  sat  to  hear  cases  on  ^ffi^^y 
appeal  from  the  Exchequer  Division.  procuring 

The  difficulty  arose  to-day  which  has  already  '^J'f^ 
repeatedly  arisen  since  the  new  system  QixaiQ  for  the  us$  of 
into  operation,  as  to  obtaining    the  Judge's  ^^^^^^  ^-^ 
notes  in  appeal  cases.    In  the  first  case  heard 

*  24  W.  R. ,  422.   The  final  decision  in  the  case  is  leported 
in  34  L.T.  (N.S.),  923,  and  46  L.  J.  (Ch.),  432. 

29 
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it  appeared  that  the  Judge's  notes  had  not  been 
obtained. 

Sir  John  Holker^  Q.(7.,  8.0. ,  said  applioa* 
tion  had  been  made  to  the  Judge  for  the  notes, 
but  thej  had  not  been  obtained. 

CocKBURN,  C.J. — The  Judges'  clerks  find  it 
diffioult  to  copy  them  fast  enough,  as  cases 
oome  on  for  hearing  so  quickly. 

Mellish,  L.J. — ^The  notes  in  some  cases  have 
been  printed,  in  others  they  are  not  printed. 

GocKBURir,  O.J. — If  tile  notes  are  not 
printed,  all  that  can  be  done  is  to  have  them 
read,  as  on  a  motion  for  a  new  trial* 


Court  of  Appeal. 


(Before  Gocuivbn,  0. J.,  Mxllish  and  Baooallat,  L.JJ.» 
and  Mbllob  and  Gsoyb,  J  J.) 

F^lfntary  24M,  1876. 

"WOODLEY    r.   THE  METROPOLITAN   DISTRICT 
RAILWAY  COMPANY. 

This  was  an  appeal  from  the  decision  of  the 
Court  of  Exchequer,  diEM)harging  a  role  to  set 
aside  a  verdict  for  the  plaintiff  for  £300 
damages,  and  enter  it  for  the  defendants,  on  the 
ground  that  upon  the  evidence  there  was  no 
case  for  the  jury.  The  case  turned  upon  the 
question  as  to  the  liability  of  railway  com- 
panies towards  their  contractors'  workmen. 

Cave,  Q.Cf  and  F.  M.  White  appeared  for 
the  appellants,  the  defendants;  Francis  and 
Th(ymaB  for  the  respondent,  the  plaintiff. 

•  TimM,  Wedneeday,  February  23rd,  1876. 
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Inoonvenienoe  was  again  oaused  to  the  Court 
by  the  absence  of  any  copy  of  the  Judge's 
notes  at  the  trial  of  this  case.  The  Counsel 
for  the  appellants  stated  that  their  clients  had 
done  all  that  was  possible  by  applying  to  the 
clerk  of  Lord  Chief  Baron  Kellt,  and  offering 
to  pay  the  proper  fees  for  a  copy  of  the  notes, 
whereupon  they  were  informed  by  him  that 
no  copy  could  be  furnished,  but  that  one  would 
be  handed  to  the  Judges  when  the  case  came 
on  for  argument. 

OocKBURN,  C.J. — The  practice  as  to  the  pro- 
duction of  the  Judge's  notes  at  the  trial  is 
becoming  exceedingly  unsatis&ctory.* 

Court  op  Appeax. 

(Before  Jambs,  Msllub,  and  Baooallat,  L.JJ.) 
March  28M,  1876. 

WATTS  V.   WATTS. 

In  this  case,  which  was  an  appeal  from  a  The  Court  of 
decision  of  the  Probate  Division  of   the  High  nf^ffleer^'^ 
Court,  it  was  desired  to  file  some  affidavits,  to  *^tV^"* 
be  used  on  the  appeal ;  but  the  officer  of  the  intended  to  be 
Probate  Division  refused  to  receive  them,  on  ^'^fA^^fff 

,  ahouldbejilei 

the  ground  that  the  cause  was  no  longer  in  the  with  the  proper 
Division.    The  Clerk  of  Eecords  and  Writs  'itvi^n%m 
had  also  been  applied  to ;  but  he,  too,  had  re-  which  the 
fused,  on  the  ground  that  the  cause  was  not  in  ^^^ju, 
the  Chancery  Division. 

E.  8.  Ford  now  applied  for  their  lordships' 
direction  as  to  who  was  the  proper  officer  with 
whom  the  affidavits  should  be  filed,  the  Court 
of  Appeal  having  no  officer  of  its  own. 

Per  Curiam. — The  officer  of  that  Division  of 

♦  Time,  Friday,  February  26th,  1876. 
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the  High  Courfc  from  which  the  appeal  comes  acts 
upon  the  hearing  of  the  appeal  as  an  officer  of 
this  Court.  The  Registrar  of  the  Chancery  Divi- 
sion^ for  example,  attends  on  the  hearing  of 
appeals  &om  that  Division.  In  our  opinion 
the  officer  of  the  Probate  Division  is  the  proper 
person  to  take  charge  of  the  affidavits,  and 
we  desire  that  our  opinion  may  be  intimated  to 
him.* 


Rule  15. 

{Sucfi  deposit  or  other  security  for  the  costs  to 
be  occasioned  by  any  appeal  shall  be  made,  or 
given^  as  may  be  directed  under  special  ctrcum' 
stances  by  the  Court  of  Appeal.) 


Court  of  Appeal. 

(Before     Jakbb,  Mxllisr,  and    Baogalult,  L.JJ.»  and 

Cleasby,  B.) 

F$Wuary  19M,  1876. 
GRANT  r.  THE   BANQUB  FRANCO-EGYPTIKMNB. 

Th$  Cwirt  of      r£^g  ^g^g  ^  motion  for  an  order  directing  the 

Appeal  tctll  ,  -        •        T  J        ?    1 

not  entertain   appellant  to  give  sccunty  for  the  costs  of  the 

lant  be  directed  Q?he  Bauquc  Franco-Egyptiennc,  a  soc%St6 
fw^The^coete^  ^^onyme  carrying  on  business  in  Paris,  insti- 
of  the  appeal  tutcd  proceedings  in  the  Mayor's  Court  of 
eui^e/.  ***"  London  against  the  Atlantic  and  Great 
Theappiica^  Westem  Railway  Company,  to  recover 
made  before  £231,676,  and  issued  an  attachment  against 
tl^inluf^l  moneys  of  the  compaay  in  the  hands  of 
N0itfier  will    Messrs.  Albert  and  Maurice  Grant.     The  latter 

*46  L.J.  (CJ].),  658.    A  subaequent  litage  of  tiae  caae 
wiU  be  found  in  24  \V.  R.,  623. 
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then  instituted  the  present  proceedings,  deolar-  '**  ^^^  «/ 
ing  in  prohibition  against  the  Banqae  Franco-  tain  an  appu^ 
Egyptienne  and  the  Corporation  of  London,  'a^^;!,^^^^ 
The  defendants  pleaded  to  the  declaration,  and  directed  to 
the  plaintiflFs  demurred  to  their  gleas,  on  the^*^^^^'^ 
ground  that  the  two  companies  were  corpora^  f<>»'«  w'^**  •^ 

A •  J  J 1         t  1.        ^^•     A    1  5**  uncertain 

tianSy  and  were  therefore  not  subject  to,  and  whether  they 
could  not  avail  themselves  of,  the  custom  of*^*'^*f*'^ 

«       •  ii     1  J  eurred, 

foreign  attachment. 

The  Common  Pleas  Division  on  the  authority 
of  The  London  Joint  Stock  Bank  v.  The  Mat/or 
and  Aldermen  of  London,^  allowed  the  plain- 
tife'  demurrer,  on  the  17th  of  January,  1876, 
without  argument. 

The  Banque  appealed.    The  1 6th  of  February 
was  fixed  for  the  hearing  of   appeals  from  the 
Common  Pleas  Division,  and  this  appeal  would 
have  come  on  for  hearing  on  that  day  but  for 
the  fact  that  the  hearing  of  appeals  from  the 
Queen's  Bench  Division  occupied  a  longer  time 
than  was  expected.    On  the  evening  of  the  16th 
of  February  the  plaintiffs  gave  notice  of  an 
application,  to  be  heard  in  the  Court  of  Appeal 
on  the  18th  of  February,  that  the  appellants 
might  be'  ordered,  pursuant  to  Order  LVIII., 
Bule  16,  to  give  security  for  the  costs  to  be 
occasioned  by  the  appeal.    The  appeal  came  on 
to  be  heard  on  the  16th  of  February,  when  the 
Court,    being  of  opinion  that  one   point  on 
which  the   plaintiffs  relied,  namely,  that  the 
custom  of  foreign  attachment  had  no  applica- 
tion to  corporations,  was  not  sufficiently  raised 

•  1  C.  P.  D.,  1. 
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by  the  declaration,  ordered  the  appeal  to  stand 
over,  with  leave  to  theplaintifib  to  amend  their 
declaration,  and  to  the  defendants  to  add  such 
further  pleas  as  they  might  be  advised,  the 
matter  to  be  retained  in  the  Court  of  Appeal 
instead  of  going  back  to  the  Court  below. 

Lumley  Smithy  on  behalf  of  the  respondents 
(the  plaintiffs  below). — ^There  are  *' special 
circumstances"  here  within  the  meaning  of 
Order  LVIII.,  Rule  16,  to  justify  the  Court  in 
ordering  the  appellants  to  give  security  for  the 
costs  of  appeal,  for  the  appellants  are  a  socieiS 
anonyme  carrying  on  business  at  Paris,  and 
having  no  assets  in  England ;  and  if  the  judg- 
ment of  the  English  Court  had  to  be  enforced 
in  France,  the  French  Courts  would  probably 
apply  the  French  principles  of  taxation  of  costs, 
adopting  a  scale  very  much  lower  than  the 
English  scale.  As  the  matter  was  retained  in 
the  Court  of  Appeal,  the  appeal  was  still  pend- 
ing notwithstanding  the  order  already  made. 

C,  H.  Anderson  and  Warmington^  for  the 
appellants  (the  defendants  below). — Thisappli- 
cation  is  too  late.  Notice  of  this  application 
was  not  given  till  the  evening  of  the  15th  of 
February,  when  all  the  costs  occasioned  by  the 
appeal  had  been  incurred.  The  only  future 
costs  will  be  those  which  may  result  bom  the 
amendment,  which  was  allowed  as  an  indulgence 
to  the  respondents.  It  is  as  yet  premature  to 
make  any  application  for  security  for  those 
costs. 

Jambs,  L.J. — It  is  too  late,  after  the  time 
had  been  actually  fixed  for  hearing  the  appeal. 
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to  make  the  applioation  as  to  the  costs  which 
have  already  been  incurred ;  and  as  to  future 
costs,  it  is  uncertain  whether  any  will  result 
from  the  amendments,  and  the  applioation  is, 
therefore,  too  early.  The  motion  must  bo  re- 
fused, with  costs,  but  without  prejudice  to  any 
future  application  with  regard  to  costs  which 
may  be  occasioned  by  the  standing  over  of  the 
appeal  and  the  leave  given  to  amend.^ 


CouET  OP  Appeal. 

(Before  Jaxbi,  Mbllish,  and  Baooallat,  L.JJ.) 
March  lUA,  1876. 
WILSON   V.   SMITH. 

.  This  wafi  a  motion  by  the  respondent  (the  £5^^^*'  ^-^ 
defendant  below),  that  the  appellant  (the  plain-  directed  by  the 
tiff  below)  might  be  ordered  to  give  security  for  Appeal  to  he 
the  costs  of  an  appeal  (of  which  he  had  given  *"/'^*  \*l^ 
notice)  firom  the  decree  made  on  the  hearing  oipeiiant),  at 
the  cause  by  Jessel,  M.R.  J^  'd^fe^Lf 

The  bill  was  filed  in  March,  1873,  and  prayed  {refpondent), 
for  an  injunction  to  restrain  the  defendant  from  ^^,  \t^ay^^^^ 
hammering  and  beating  metals  at  the  rear  of  *"»'*^^^ 
the  plaintiff's  house  in  the  course  of  his  trade  h^e\een*^ 
as  a  gasfitter,  so  as  to  cause  a  nuisance  to  the  '^^»  f'^^  ^^ 
plaintiff  and  his  tenants  ;  the  plaintiff,  who  was  the  defendant 
a  lodging-house  keeper,  alleging  that  in  con- JJ^'J^^'"*'^ 
sequence  of  the  noise  and  nuisance  complained  butler  and 
of,  persons  who  were  permanent  lodgers  of  bis  je^^'^^ 

had  left  his  house.  had  given  a 
hill  oftaU  on 

•  1  C.  P.D.,  143  ;  84  L.  T.  (N.S.),  470;  24  W.  R.,  339. 
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hisfiimUur$       Jbssel,  M.B.,  had  dismissed  the  bill  with 
kteper,  and     oosts,  on  the  grouud  that  substantial  injury  was 

iiZff^t*7hi^  not  proved. 
0videnee  *in  the  The  plaintiff  appealed- 
Tery^v^fnn^  It  appeared  from  an  affidavit  of  the  pkintiff, 
im$.  The  filed  in  May,  1873,  that  he  was  a  butler  in 
ever,  declined  domostio  service,  and  that  in  Maroh,  1871,  he  had 
%^^th^t^ .  purchased  for  £270  a  lease  of  a  house  in  Hill V 
defauitofthe  plaoo,  Oxford-stroet,  for  the  residue  of  a  teim 
^^oeitedh  a  ^'  Seventeen  years  from  March,  1870,  at  a  rent 
day  named^  of  £85,  together  with  the  goodwill  of  the  busi- 
l^!oM^tand  ^^^  ^^ ^  lodging-house  keeper  formerly  carried 
diemUeed.  on  at  the  same  place  by  the  vendor,  and  all  the 
furniture  in  the  house. 

An  affidavit  filed  on  the  28th  of  February, 
1875,  by  the  defendant  in  support  of  the 
present  motion,  stated  that  the  plaintiff's  only 
property  consisted  of  the  above-mentioned 
leasehold  interest,  goodwill,  and  furniture,  the 
value  of  which  was  trifling ;  that  the  plaintiff 
had  given  a  bill  of  sale  on  the  Aimiture  to  a  ser- 
vant of  his — (his  housekeeper,  Mrs.  Andrews) — 
to  secure  advances  made  to  him  by  her  to  the 
amoimt  of  £148;  that  the  plaintiff  was  con« 
siderably  indebted  to  the  said  servant  for  her 
weekly  wages,  which  were  in  arrear,  and  to 
other  persons,  and  that  he  was  practically  in- 
solvent, and,  if  unsuccessful  in  the  appeal, 
would  be  totally  unable  to  pay  the  costs. 

The  plaintiff  filed  an  affidavit  in  reply  (al- 
ready  referred  to)  in  the  month  of  May,  1873,  ad- 
mitting the  existence  of  the  bill  of  sale,  and  that 
the  lease  and  goodwill  were  of  Uttle  value 
(owing,  as  he  alleged,  to  the  defendant's  aot«). 
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but  denying  that  he  was  insolvent,  and  stating 
that  he  did  not  owe  any  debts,  and  alleging 
that  he  was  fully  prepared  to  pay  the  oosts  of 
the  appeal  if  unsuccessful. 

JBagshatce,  Q.C.  (F.  C.  Bagshatce  with  him), 
in  support  of  the  motion,  said  that  the  appli- 
cation was  made  under  Order  LYIII.,  Eule  15, 
which  provided  for  security  for  costs  being 
directed  to  be  given  under  special  circumstances. 
[Hellish,  L.  J. — Insolvency  is  not  a  "  special 
circumstance."]  He  submitted  that  in  such  a 
case  as  the  present  it  would  be  a  '^  special  cir- 
cumstance "  contemplated  by  the  Act.  There 
were  eighty-seven  witnesses,  the  evidence  ex« 
tended  to  1,800  folios,  and  the  plaintiff  was 
practically  insolvent.  [Hellish,  L.J. — In  the 
Exchequer  Chamber,  under  the  old  practice, 
an  appellant  had  to  give  substantial  security  for 
costs  as  a  matter  of  right,  and  in  the  Court 
of  Chancery  he  had  to  make  a  deposit  of  £20 ; 
but  thifl  illusory  deposit  was  done  away 
with  when  the  Judicature  Acts  and  Eules  came 
into  operation.  It  is  of  great  importance — 
whether  the  Court  of  Appeal  should  order 
security  for  costs  to  be  given  merely  because  of 
a  man's  poverty,  which  would  certainly  not  be 
sufficient  reason  for  making  him  give  security 
in  the  Court  below.  Still  I  think  that  the 
15th  Eule  did  mean  that  the  Court  of  Appeal 
might  order  security  to  bo  given  in  cases 
where  the  Court  below  could  not  make  such  an 
order.  There  was  a  case  where  the  Lords  Jus- 
tices ordered  security  to  be  given  on  the  ground 
of  poverty— the  case  of    The  Corporation  of 
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Hastings  v.  Ii>aU  * — ^but  in  that  case  there  was 
reason  to  believe  that  someone  else,  and  not 
the  nonunal  appellant,  was  really  carrying  on  the 
appeal.  I  think  that  there  is  more  ground  for 
ordering  an  unsuccessful  plaintiff  to  give 
security  for  costs,  than  an  unsuccessful  de- 
fendant who  has  had  a  heavy  decree  made 
against  him,  although  he  has  not  commenced 
the  litigation.]  If  the  Oourt  should  make  the 
order  asked  for,  £120  would  be  a  proper  sum 
at  which  to  fix  the  security. 

Chester  {Chitty^  Q.C.^  with  him),  for  the 
plaintiff,  said  that  the  Rule  under  which  this 
application  was  made  could  not  have  been  in- 
tended to  apply  to  suits  like  the  present,  which 
were  pending  when  the  new  practice  came  into 
operation.  [Mellish,  L.J. — ^As  we  said  in 
some  previous  cases,  the  suit  was  not  pending 
in  the  Court  of  Appeal  imtil  the  notice  of  appeal 
was  given.  Therefore  this  case  comes  within 
the  new  practice.]  The  new  system  did  away 
with  the  old  deposit  of  £20,  and  empowered 
the  Court  to  direct  *'  a  deposit  or  other  security  " 
to  be  given  "  under  special  circumstances  "  only. 
That  means  where  a  case  of  fraud  was  proved, 
or  something  of  that  kind,  and  not  merely  the 
poverty  of  the  appellant ;  for  it  was  contrary 
to  the  policy  of  the  law  that  poverty  should 
prevent  a  man  &om  obtaining  justice.  Then 
they  distinctly  denied  the  allegations  of  absolute 
poverty  made  by  the  defendant. 

James,  L.  J. — The  plaintiff  must  deposit  £50 
in  Court,  and  all  proceedings  on  the  appeal  vriU 

•L.  R.,  9Ch.,  758. 
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be  stayed  until  the  deposit  is  paid.  The  costs 
of  this  motion  will  be  treated  as  oosts  of  the 
appeal. 

Mellish  and  B  ago  all  at,  L.JJ.,  conoorred. 

Bagshawey  Q.C,  then  asked  for  an  order, 
that  if  the  deposit  were  not  made  on  a  day 
named  the  appeal  should  stand  dismissed. 

Per  Curiam:— We  decline  to  make  any 
such  order.* 


Court  op  Appeal. 

(Before  Jambs  Mellish,  and  Baooallat,  L.J J.) 

March  24M,  1876. 

GRILLS    V.    DILLON. 

The  plaintiff  in  this  case  on  the  20th  of  ^^^  "  ^^ 
March,    1876,    set    down  an  appeal  from  b,  enable  a 
decree  of  Hall,  V.C.     The  defendant  wishing  fj^""*^^. 
to  obtain  security  for   costs,  applied    at  the  to  »erve  a 
offices  to  serve  notice  of  motion  for  that  purpose,  ?'jJ*"/}-£^\ 
and  was  informed  that  it  could  not  bo  served  w'»'A  twtiee  of 

•i  1       J  1  motion  that  the 

Without  leave.  ^i^^^^^ff . 

Colt  now  applied,  ex  parte,  for  leave  to  serve  {appellant)  he 
the  notice  of  motion  on  the  next  appeal  motion  security  for 
day,  and  said    it  was    generally    understood  J J^ '^^'^'^ 
that  such  leave  was  necessary.      He  referred 
to  Order  LVIII.,  Eule  15. 

The  Court  held  that,  under  the  new  piactice, 
leave  to  serve  an  appellant  with  notice  of  motion 
to  give  security  for  costs  was  uunecessary,  and 
wished  that  this  might  be  understood  at  the 
offices,  t 

•  2  Ch.  D.,  67 ;  34  L.  T.  (N.S.),  471;  45  L.  J.,  (Ch.) 
292*  24^^.11.  421. 

t  2  Ch.  D.,  326 ;  45  L.  J.  (Ch.),  432 ;  24  W.  R.,  481 ;  34 
L.T.  (N.80,  781. 
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Court  of  Appeal, 

(Before  Jax£8,  Mellish  and  Baooallat,  L.JJ.) 

Jpril  12M,  1876. 

The  ••Victoria." 

^^^^^^  This  was  an  application  by  the  plaintiff  that 
Admiridty      the  defendants,    who  had  appealed  from  an 

^n  Admiralty  ^^^^  ^^^^  ^"^^^  ^*  *^®  ^^^^  ^*  Admiralty, 
aeiwn  in  rem,  might  be  ordered  to  give  security  for  the  costs 

Appeal  will    ^^  ^^  appeal  pursuant  to  Order  LVIII.,  Bule 

not  require  tM  J5, 

give  security  The  action,  whlch  was  one  in  rem,  brought 
{fJ^\T'  ^y  ^^^  plaintiff  against  the  owners  of  The  Vie^ 
except  '*under  toria  for  payment  of  a  sum  of  money  due  to 

ItaMeS*^^'^"'^  ^™  ^^^  wages  and  disbursements,  was  eom« 
menced,  as  usual,  by  the  arrest  of  the  ship. 
The  owners  of  the  ship  were  a  company  that 
was  in  liquidation,  and  the  official  liquidator 
refusing  to  defend  the  action,  the  defendants, 
who  were  mortgagees  of  the  ship,  intervened. 

The  ship  was  released  from  arrest  in  Septem- 
ber, 1875,  upon  the  execution  by  the  defendant 
of  a  bail-bond  in  the  usual  form,  by  which  he 
became  bound  "  to  pay  what  may  be  adjudged 
against  the  defendant  in  the  said  cause,  with 
costs,  &c." 

The  cause  was  tried  in  December,  1875,  and 
a  decree  was  made  in  the  plaintiff's  favour,  the 
question  of  amount  being  referred  to  the 
Kegistrar  and  merchants.  The  defendant  ap- 
pealed, and  obtained  an  order  under  Order 
LVIII. ,  Eule  16,  from  the  Judge  of  the  Admi- 
ralty Division,  staying  execution  pending  the 
appeal. 
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IFaclachlan,  for  the  respondent  (the  plainti£f 
below). — The  plaintiff  would  have  had  security 
for  his  costs  of  appeal  if  he  had  been  allowed  to 
retain  the  ship,  but  the  Court  has  compelled  him 
to  accept  a  bail-bond  in  its  stead,  and  it  has  been 
held  that  ^'  costs  "  in  the  bail-bond  do  not  in- 
clude costs  of  an  appeal ;  The  SSlene*.  The 
plaintiff,  therefore,  was  deprived  of  his  security 
for  those  costs  when  he  was  obliged  to  release 
the  vessel,  and  as  this  is  an  injustice  resulting 
from  an  act  of  the  Court  below,  it  is 
submitted  that  the  Court  of  Appeal  should 
obviate  such  a  result  by  giving  him  the  pro- 
tection asked  for.  [Mellish,  L.J. — ^Do  you 
move  on  affidavit  for  "  special  cause  *'  ?]  No, 
this  motion  is  groimded  solely  upon  the 
right  which  the  plaintiff  acquired  by  the  arrest 
of  the  ship. 

The  Admiralty  Court  Act,  1861  (24  Vict.,  c. 
10),  s.  33,  commences  as  follows : — "  In  any 
cause  in  the  High  Court  of  Admiralty  bail  may 
be  taken  to  answer  the  judgment,  as  well  of  the 
said  Court  as  of  the  Court  of  Appeal,  and  the 
said  High  Court  of  Admiralty  may  withhold 
the  release  of  any  property  under  its  arrest 
until  such  bail  has  been  given."  Although 
that  section  does  not  seem  to  have  been  acted 
on,  it  shows  that  such  a  right  is  recognised 
as  being  in  the  plaintiff  by  the  Legisla- 
ture. [Mellish,  L.J. —  Suppose  that  the 
ship  had  not  been  released  on  bail-bond,  but 
had  been  returned  after  the  judgment  in  the 
Court  below  had  been  satisfied  ?]    It  is  sub- 

•  Browxiing  &  Lush.,  416,  425. 
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mitted  that  in  that  case  there  would  have  been 
a  right  to  re-arrest  the  ship.  [JAMBSy  L.J. — 
Have  you  any  authority  for  that  t  ]  It  is  involved 
in  the  very  idea  of  an  action  in  rem.  An  action 
in  rem  cannot  be  transformed  into  an  action 
in  personam.  An  action  in  rem  without  a  rei 
seems  to  be  a  contradiction  in  terms.  [Mel- 
LisH,  L.J. — ^What  was  the  practice  of  the  Privy 
Council  in  such  matters  P]  It  is  laid  down  in 
Macpherson's  "  Privy  Council  Practice/'  1st  edi- 
tion (1860),  p.  166,  under  the  heading  "Eo- 
clesiastical,  Admiralty  and  Prize  Causes," 
that  'Hhe  party  appealing  must  give  fresh 
security  to  prosecute  the  suit,  to  pay  ihe  costs." 
[James,  L.  J. — ^That  must  be  taken  to  be  in  ex- 
ceptional cases.]  It  is  laid  down  in  a  work  of 
recognised  authority  without  qualification.  I 
am  not»  however,  aware  of  any  cases  on  the 
point.  [Mellish,  L.J. — ^If  such  a  rule  had 
existed,  there  must  have  been  many  cases  on  it.] 
It  is  submitted  that  there  are  no  cases,  be- 
cause the  protection  has  not  been  asked  for,  as 
it  appears  from  a  statement  of  the  Begistrar  in 
the  report  of  TheSSlene^*  that  respondents  and 
officers  of  the  Court  have  been  in  the  habit  of 
relying  on  the  honour  and  generosity  of  ap- 
pellants. 

E.  C,  Clarksony  for  the  appellanta  (the  de- 
fendants in  the  Court  below)  was  not  called 
upon  to  argue,  but,  in  reply  to  a  question  by 
the  Court,  said: — I  have  never  known  an 
instance  of  security  for  the  costs  of  appeal  in 
such  cases  being  ordered. 

•  Browning  ft  Lush.,  42?, 
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James,  LJ. — It  must  not  be  oonsidered  to 
be  the  general  practioe  to  require  seouritj  for 
the  costs  of  an  appeal.  It  will  be  required 
only  where  there  are  special  oiroumstanoes,  and 
such  do  not  exist  here.  No  case  of  a  bond 
covering  the  costs  of  an  appeal  has  been  shown 
to  us,  and  the  practice  of  the  Privy  Council 
seems  clear  that  except  ^^  under  special  drcum- 
stances"  security  for  costs  of  appeal  is  not 
required.  The  same  practice  will  be  followed 
here.  This  application  must  be  dismissed  with 
costs. 

Hellish  and  Baggallay,  L.  JJ.,  concurred.* 


Court  op  Appeal. 

(Before  Jambs  and  Baooallat,  L.JJ.,  and  Bbamwell,  B.) 

May  ZUt,  1876. 

THE  PHOSPHATE  SEWAGE  COMPANY  V,  HARTMONT.  A  bond  with 

In  this  case  Malins,  Y.C.^  had  on  the  29th  woBaUt^ed^in 
of  May,  1876,  made  a  decree  against  one  of  the  'j*«  ^f^  , 

•■<•      li.i      "ij  ij  deposit,  where 

defendants,!  who  had  appealed.  eeeurityforthe 

Higgins,  Q.C.,  and  R.  Melville,  now  appKed  ^^'jf  J^ 
that  the  defendant  should   give  security  ior  ordered  to  be 
costs,  and  cited  Wilson  v.  Smith.X  ^^'*'' 

Terrell^  for  the  defendant,  opposed,  con- 
tending that  no  case  under  Order  LYIIL,  Bule 
15,  had  been  made. 

The  CoTJRT  thought  that  substantial  security 
ought  to  be  given,  and  made  an  order  that  the 
defendant  should  give  security  for  £200  costs, 

•  1  P.  D.,  280  ;  34  L.  T.  (N.S.),  931 ;  24  W.  K.,  696. 
f  See  the  case  before  Malms,  T.C.,  reported  46  L.  J. 
(CJhO,  466;  34  L.  T.  (N.S.),164  ;  24  W.  E.,  630. 
X  Reported,  eupra,  p.  466. 
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by  either  paying  the  money  into  Court  or  giving 
a  bond  with  two  sureties.  Proceedings  in  the 
appeal  to  be  stayed  in  the  meantime.  The 
costs  of  the  application  to  follow  the  result  of 
the  appeal.* 

BULE  16. 

{An  appeal  shall  not  operate  as  a  stay  of  exeeu-' 
tion,  or  of  proceedings  under  the  decision 
appealed  from,  except  so  far  as  the  Court 
appealed  from,  or  any  Judge  thereof ^  or  the 
Court  of  Appeal^  may  so  order;  and  no 
intermediate  act  or  proceeding  shall  be  tn- 
validated,  except  so  far  as  the  Court  appealed 
from  may  direct.) 


High   Court    of   Justice. — Common   Plbab 

Division. 

(Before  Gbotb,  Archibald,  and  Lindlet,  JJ.) 
February  7th,  1876. 

THB   RBPUBUC  OF    PERU   f .   WEQUELIN. 

An  application     In  this  casc  the  Court  gave  judgment  on 
%S^dfrom  Jan^iary  20th,  1876.  discharging  the  Rule  which 
for  a  stay  of    the  defendants  had  obtained,  and  enlarging  the 
ui^r' Order    vcrdiot  whioh  the  plaintife  had  obtained  at  the 
LViiL^RuU  trial  to  £11,943.  ISs. 
the  ap*pe^^         The  defendants  appealed. 
cannot  be  made     JeunCj  now  applied,  cx  parte j  on  behalf  of  the 
appellants  (the  defendants  in  the  Court  below), 
for  a  stay  of  execution  under  that  judgment ; 
they  had   served   the  other  side  with  notice 
of  appeal,  but  not  of  this  application. 

♦2Ch.  D.,  811, 
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Grove,  J. — I  do  not  think  suoli  an  applica- 
tion can  be  made  ex  parte.  The  words  of  Bnle 
16,  of  Order  LVIII.,  "  except  so  far  as  the  Court 
appealed  from  may  so  order/'  must  mean  that 
the  appellant  is  not  entitled  to  a  stay  of  execu- 
tion as  of  right,  but  it  is  in  the  discretion  of  the 
Court  to  grant  it  or  not  as  the  Court  may  think 
fit.  The  most  obvious  reason  for  not  granting 
it  would  be  that  the  security  offered  for  costs 
was  insufficient  in  its  quality  or  amount ;  and 
of  that  the  respondent  is  the  best  judge.  The 
respondent,  therefore,  ought  to  have  the  oppor- 
tunity of  coming  before  the  Court  and  objecting. 
If,  after  notice  given,  he  does  not  appear,  the 
Court  will  assume  that  he  is  satisfied ;  if  he 
does  appear,  the  Court  will  be  furnished  with 
materials  on  which  to  determine  whether  to 
stay  execution  or  not,  and  what  terms  may 
be  properly  imposed  upon  the  appellant  if  his 
application  be  granted.  You  had  better  men- 
tion the  case  again  on  Thursday,  when  the 
Judges  who  discharged  the  rule  will  be  present. 
In  the  meantime,  you  must  give  notice  to  the 
other  side  of  this  application. 

Archibald  and  Lixdlby,  JJ.,  concurred.* 

Application  refused. 


See,  also,  as  to  this  Bale,  the  case  of  The 
Victoria,  reported  under  Rule  15  of  this  order, 
supra,  p.  460  and  Cooper  r.  Cooper,  reported 
under  Rule  17  of  this  Order,  infra,  p.  466. 

♦24  W.R.,297. 

30 


466    SUPREME  COURT  OF  JUDICATURE  ACT,  1875. 

BULE   17. 

{Wherever  under  these  Rules  an  application 
may  be  made  either  to  the  Court  below  or  to  the 
Court  of  Appeal^  or  to  the  Judge  of  the 
Court  below  or  of  the  Court  of  Appeal,  it 
sitall  be  made  in  the  first  instance  to  the 
Court  or  Judge  below.) 


Court  of  Appeal. 

{Before  Jahbs,  Mbllish  and  BAGeAUAT,  L. JJ.) 

April  12a,  1876. 
The  renewal  ^^^  ^'   COO^^^B. 

tiTf^aX  Bacox,  V.C,  on  the  7th  of  Maix^h,  1876, 
of  proceedings  made  a  decree  in  this  suit,  and  thereby  directed 
^£ViiL  ^  ^®  defendants  to  pay  to  the  plaintiff  the 
Rule  16,  after  arrears  of  a  certain  annuity,  and  also  directed 
aimiiar  onc  of  the  defendants  to  pay  the  costs  of  the 

application        g^^^ 
to  the 

Court  beioWf  This  defendant  gave  notice  of  appeal  against 
appeiCi^ut  an  *^®  decree,  and  applied  to  Bacon,  V.C,  for  a 
original         stay  of  all  proceedings  pending  the  appeal. 

Bacon,  V.C,  refused  the  application  for  a 
stay  of  proceedings  pending  the  appeal. 

The  same  application  was  renewed  before 
the  Court  of  Appeal. 

Chester^  on  behalf  of  the  appellant  (the  de- 
fendant in  the  Court  below),  cited  Order 
LVm.,  Rules  16  and  17. 

Willis-Bund,  for  the  respondent  (the  plaintiff 
in  the  Court  below),  contended  that  as  the 
Vice  Chancellor,  after  hearing  the  case,  had,  in 
the  exercise  of  his  discretion,  refused  the 
application,  the  Court  of  Appeal  would  not 


motion. 
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interfere  with  his  decision.  [Mellish,  L.J. 
— ^The  question  of  discretion  does  not  arise, 
motions  before  the  Court  of  Appeal  undet 
Order  LVllI.,  Rule  17,  not  being  appeals,  but, 
in  reality,  original  motions.] 

On  the  question  of  costs, 

WilliS'Bundy  for  the  respondent,  cited  Merry 
V.  Nichalis* 

Sir  Hetiry  Jaeksorif  Q.C.,  amicus  curice^  re- 
ferred to  JBurdick  v.  Oairett  t  and  Atherton  v. 
British  Naiion  Assurance  Company. % 

The  Court  directed  that  proceedings  should 
be  stayed  on  the  appellant  paying  into  Court 
the  costs  which  he  had  been  ordered  by  the 
Vice-Chancellor  to  pay,  and  paying  to  the  re- 
spondent the  costs  of  the  application,  as  he 
came  there  according  to  the  rule  laid  down  in 
Merry  v.  Nichalls^  §  "  to  ask  a  favour.'* 

BuLEs  19  and  19a. 
{Appeals/ram  Inferior  Courts,) 


High  Court  of  Justice, — Chancery 

Division. 

(Before  Sir  Richabd  Malins,  Y.O.) 
January  Uth,  1876. 

WILLIAMS   V.   BINDON. 

This  was  a  County  Court  appeal.  Eccle8v.Eccle8 

North,  applied  for  an  order  similar  to  tiioifoihwed  by 
in  Eecles  v.  Eccles.^ -^«'»'»'»  ^•^•» 

*  L.  B.,  8  Gh.,  205.        t  L.  B.,  6  Gh.,  463. 
JLR.,  6Ch.,  720. 
II  2  Ch.  D.,  492  ;  46  L.J.  (Ch.),  667  ;  24  W.  R.,  628. 
§  UH  supra.  IT  Vol.  i.  (Court),  50. 
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at  to  the  mode 
of  tkewing 
eauee  against 
reverting  an 
order  of  a 
County  Court. 
Such  eaute 
should  be 
shewn  in 
Court  and  not 
at  Chambers. 


Malins,  Y.C,  oonsidered  that  Quain,  J., 
was  wrong  in  Amies  y.  Clark/^  in  directing 
oaufie  to  be  shewn  against  reversing  the  order 
of  the  County  Court  in  chambers,  that  not 
being  one  of  the  matters  to  be  transacted  in 
chambers.  He  would  therefore  follow  his 
own  dedaion  in  JSIccles  y.  Eceles  t  except  that 
he  would  add  to  the  order,  that  unless  cause 
were  shewn  within  a  week  of  the  commence- 
ment of  the  sittings  of  the  Divisional  Court  for 
hearing  such  appeals,  the  order  would  be  dis^ 
charged.]: 


As  a  general 
rule,  a 
Court  of 
Appeal  from 
Inferior 
Courts  will 
onlg  hear  one 
Counsel  on 
each  side. 


SeC)  forther,  as  to  this  Bule,  the  case  of 
Brown  r.  Shaw,  reported  under  Order  LIII., 
Bule  %  supra,  p.  400. 


Court  of  Affbal  from  Inferior  Courts. 

(Before  Fibld  and  Gbovb,  JJ.,  and  Clbasbt,  B.) 
Jemuairy  28M,  1876. 

HAWBS  f>.   PEAKS. 

This  was  a  case  stated  under  the  20th  and 
21st  Vict.,  cap.  43,  by  Ralph  Benson,  Esq.,  a 
Metropolitan  Police  Magistrate,  sitting  at  the 

Southwark  Police  Court. 

Mclniyre^  Q.C.,  for  the  appellant  (the  de- 
fendant in  the  Court  below). 

Thompson  rose  to  follow  on  the  same  side, 
but  was  stopped  by  the  Court. 

*yoL  1  (Ghomben),  il>  nonUni,  Amies  y.  Clarke. 

t  Vol.  1  (Court),  50. 

t  W,  K.,  1876,  p.  16.    See,  now,  Rule  19a. 
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Field,  J. — This  is  the  same  as  a  special 
case,  and  we  oannot  hear  two  Counsel. 

GleasbT)  B. — ^We  see  no  reason  for  altering 
the  old  rule  conoeming  appeals  from  Inferior 
Courts,  that  one  Counsel  only  is  to  be  heard 
on  each  side.* 


OBDES   LIX. 

{Effect  of  non'ccnnpliance  with  RuIbb^ 

See,  as  to  this  Order,  the  oases  of  Bolfe  v. 
Haclaren,  reported  under  Order  XIX.,  Bule 
20,  ftfpra,  p.  82 ;  and  Daubney  9.  Shtittlb- 
woRTH,  reported  under  Order  LIII.,  Bule  3, 
supraj  p.  404. 


OBDEB  LXI. 
Bule  1. 

{Sittings  and  VacatiMis.) 

See,  as  to  this  Bule,  the  case  of  Daubney  r. 
Shuttleworth,  reported  under  Order  LIII., 
Bule  3,  supra,  p.  404« 


•33  L.    T.    (N.  8.),  818;    24  W.  R.,  407.      But  see 
Ze  Blanch  y.  Seuter^t  Telegram  Ctrnpany^  84  L.  T.,  £91. 
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APPENDIX  (B), 
Form  9. 

{Form  of  Affidavit  as  to  Documents.*) 
High  Court  of  Justice. — Chancery  Division. 

(Before  Sir  Chablbs  Hall,  Y.C.) 

July  Zrd,  1876. 
FORTESCUB  V.   FORTESCUE. 

<<  A  bundle  This  was  a  suit  in  which  Bill  and  Answer 

0/  deeds  and   ^^  Yyeen  filed  under  the  old  practice,  and  it 

papers  * 

relating  now  Came  on  Upon  exceptions  to  the  Answer ; 

my*vtpn^  ^^  a^d  an  adjourned  summons  by  the  plaintiff 

title "  is  not  calling  upon  the  defendant  to  make  a  further 

disci^^of  affidavit  of  documents. 

title-deeds  Thomas  Batemau,  late  of  Homerton,  in  the 

relating  to  county  of  Huntingdon,  farmer,  made  his  will, 

detiuiant^  dated  the  9th  of  June,  1818;  and  thereby  he 

must,  eten  devised  all  his  real  estate,  including  a  piece  of 

^nies^he  ^^^  ^^^  *  mcssuage  OT  fannhouse,  and  also 

plaintiff's  certain  parcels  of  arable  and  pasture  land  of 

fn%aUinhis  considerable  extent,  lying  in  certain  open  and 

affidavit  of  common  fields  situate  at  Old  Weston,  with  the 

{App.  B,  rights  and  appurtenances  thereto  belonging, 

Form9)t  including  certain  rights  of  common  over  the 

dejieient,  in  wholc  of  the  Said  commou  fields,  to  his  wife, 

^^Md^H^of  Hannah  Bateman,  for  her  life,  and,  after  her 

documents,  all  deccase,  to  his  daughter,  Ruth  Bateman,  her 

the  documents  '  .  *' 

in  his  posses-  hcirs  and  assigns, 

sion  relating        Thomas  Bateman  died  on  the  12th  of  April, 

to  the  suq;ect'        *    -^  r      » 

matter  of  the  1836.     His  will  was  duly  proved. 

action,  j^^^j^  Bateman,  on  the  6th  of  October,  1819, 

♦  Prescribed  by  Order  XXXI.,  Rule  13. 
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was  married  to  Lewis  Fortesoue.     No  settle- 
ment was  tben  made. 

Hannah  Bateman,  the  tenant  for  life  under 
the  will,  died  on  the  6th  of  April,  1840. 

In  or  before  1843,  a  pubUo  meeting  was  held 
of  persons  interested  in  the  common  fields,  and 
the  statutory  majority  having  decided  that  the 
fields  should  be  enclosed,  they  were  subse- 
quently enclosed,  and  allotted  among  the 
persons  interested,  and  the  rights  of  common 
extinguished. 

Some  of  the  common  fields  had  belonged  to 
Lewis  Fortescue,  in  fee,  and  some  he  held 
in  right  of  his  wife  under  the  will  of  her 
father.  Lewis  Fortescue,  not  disclosing  the 
fact  that  part  of  the  land  of  which  he  was  in 
possession  belonged  to  his  wife,  obtained  an 
allotment  of  common  land  in  his  own  name  in 
respect  of  his  own  and  his  wife's  land ;  he  also 
pulled  down  the  fences  between  parts  of  his  own 
land  and  his  wife^s  land,  and  threw  them  into 
one  farm.  After  the  death  of  Mrs.  Fortesoue, 
her  husband  continued  in  possession  of  her  land 
as  tenant  by  courtesy. 

Ruth  Fortescue  {n^e  Bateman)  died  on  the 
24th  of  November,  1863,  without  having  done 
anything  (as  alleged)  to  affect  her  estate  in  the 
premises  devised  to  her  by  her  father's  will. 
Her  heir-at-law  was  Thomas  Fortescue,  her 
eldest  son.  He  died  intestate,  in  1859,  leaving 
the  plaintiff  his  eldest  son  and  heir-at-law. 

Lewis  Fortescue  died  on  the  15th  of  February, 
1870,  having,  by  his  will,  devised  all  his  real 
estate  to  his  daughter,  Jane  Fortescue,  who 
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upon  his  death,  entered  into  the  devised  land 
(her  mother's  land,  as  well  as  her  father's),  and 
has  sinoe  continued  in  possession  of  both.  She 
has  also  possessed  herself  of  the  title-deeds  and 
documents  relating  to  the  devised  land. 

The  Bill  was  filed  by  Buth  Foitescue's  grand- 
son and  heir-at-law  against  Jane  Fortesoue, 
the  devisee  in  fee  of  Lewis  Fortescue,  and 
prayed  that  it  might  be  ascertained  which  were 
the  lands  to  which  Mrs.  Fortesoue  was  formerly 
entitled,  and  which  of  the  common  lands  were 
allotted  in  respect  thereof;  that  such  lands 
might  be  set  out  by  metes  and  bounds^  and 
that  the  plaintiff  might  be  declared  entitled 
thereto,  and  the  defendant  ordered  to  give  th^n, 
and  the  documents  relating  to  them,  up  to 
him. 

The  plaintiff's  11th  interrogatory,  after 
an  enquiry  whether  Buth  Fortescue  did  not  die 
in  the  lifetime  of  her  husband  without  having 
disposed  of  the  lands  to  which  she  was  so  en- 
titled, or  the  allotments  in  respect  thereof,  pro- 
ceeded as  follows : — 

'^  Or  if  the  defendant  alleges  that  such  dis- 
position was  made,  let  her  set  forth  the  nature 
and  particulars  of  any  one  and  every  such  dis- 
position, and  the  date,  parties,  and  material 
contents  of,  and  to,  every  deed  and  instrument 
by  which  such  disposition  was  effected,  and  the 
ebtates,  interests,  or  powers  created  thereby, 
and  whether  or  not  any  and  eveiy  such  deed 
was  duly  acknowledged  by  the  said  Ruth 
Fortescue  in  pursuance  of  the  Act  for  the 
abolition  of  fines  and  recoveries,  and  tcJiether 
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or  not  any  and  every  such  deed  is  now  in  opera- 
tion^  or  otherwise  has  been  cancelled  or  revoked^ 
and  when,  and  bjr  whom,  and  under  what  cir- 
eumstancea" 

The  case  made  by  the  Answer  was  (1)  that 
Lewis  Fortescue  had  made  no  olaim,  and  that 
no  allotment  had  been  awarded  to  him  in  re- 
spect of  his  wife^s  land;  and  (2)  that  the 
defendant  believed  that  Mrs.  Fortesone  had,  by 
an  indenture  dated  the  5th  of  September,  1846, 
and  daly  acknowledged  by  her,  conveyed  all 
the  hereditaments  of  or  to  which  she,  or  her 
husband  in  her  right,  was  then  seised  or  pos- 
sessed to  uses  in  bar  of  dower  in  favour  of  her 
husband  in  fee.  The  answers  to  the  11th  in- 
terrogatory, after  admitting  the  death  of  Mrs. 
Fortescue,  ran  as  follows  : — 

^^  I  deny,  however,  that  she  died  without 
having  disposed  of  or  done  any  act  to  affect 
her  estate  in  any  of  the  said  premises  devised 
by  the  said  Thomas  Bateman's  will,  or  her  al- 
leged estate  in  the  allotment  made  to  the  said 
Lewis  Fortescue,  as  aforesaid.  I  deny  the  title 
of  the  plaintiff  to  any  part  of  the  hereditaments 
herein  described,  whether  devised  by  the  said 
will  of  the  said  Thomas  Bateman,  or  included  in 
the  said  allotment,  or  otherwise.  AH  the  dispo- 
sitions made  by  the  said  Euth  Fortescue  relate 
exclusively  to  my  title,  and  do  not  relate  to  the 
case  or  title  of  the  plaintiff  or  support  or  help 
to  make  out  his  case.  I  therefore  submit  that 
the  plaintiff  is  not  entitled  to  the  discovery  re- 
specting these  dispositions,  or  any  of  them, 
sought  for  by  his  interrogatories." 


474     SlIPREME  COURT  OF  JUDICATURE  ACT,  1875. 

The  defendant's  affidavit  of  docoments  sped- 
fled  a  number  of  instruments  in  the  usual  way, 
and  the  schedule  of  documents  contained  the  fol- 
lowing item : — "  A  bundle  of  deeds  and  papers 
relating  excluswely  to  the  title  of  me,  the  above- 
named  defendant,  to  the  premises  mentioned 
and  referred  to  in  the  plaintiff's  Bill.*' 

These  deeds  and  papers  the  defendant  objected 
to  produce,  on  the  ground  that  she  denied  the 
plaintiff's  title  to  the  hereditaments  mentioned 
in  the  Bill,  and  because  they  related  exclusively 
to  her  own  title,  and  did  not  rdate  to  the  case 
or  title  of  the  plaintiff,  or  tend  to  support  or 
help  him  to  make  out  his  case. 

The  plaintiff  excepted  to  the  answer  for  in- 
sufficiency, and  took  out  a  summons  calling  upon 
the  defendant  to  make  a  further  affidavit  of 
documents,  which  was  adjourned  into  Court, 
and  came  on  for  hearing  with  the  exceptions. 

E.  P.  Hanson,  for  the  plaintiff,  on  the  ad- 
journed summons,  submitted  that  it  was  clearly 
settled  that  the  defendant  was  bound  to  make 
an  affidavit  of  all  the  dooimients  in  her  posses- 
sion relating  to  the  matter  in  issue :  JRombold 
V.  Forteath*  Lazarus  v.  Moselet/^f  Quin  v. 
RatcliffeX  Any  person  claiming  against  an 
heir  must  specify  the  instrument  under  which 
he  claimed.  The  negation  of  plaintiff's  title  is 
not  proof  of  the  defendant's  title :  The  Attorney^ 
General  v.  Corporation  of  London.^ 

Momer,  for  the  defendant,  admitted  that  she 
was  bound  to  make  an  affidavit  of  documents, 

•  3  K.  &  J.,  44.  t  5  Jur.  (N.a),  1119. 

:  6  Jur.  (N.S.),  1327.      {  2  M.  &  G.,  247. 
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but  submitted  that  the  one  already  made  was 
sufficient.     A  defendant  who  had  denied  the 
plaintiff's  title,  and  clearly  stated  his  own,  could 
not  be  compelled  to  set  out  a  detailed  list  of 
documents  when  he  had  sworn  that  they  related 
exclusively  to   his  own  title  and   not  to  the 
plaintifiPs.    If  the  rule  were  otherwise,  it  might 
give  rise  to  great  hardship.    Any  person  might 
file  a  fishing  bill  against  a  landowner  and  com- 
pel him  to  give  a  list  of  his  title-deeds,  and 
then,  if  any  of  them  happened  to  be  missing,  he 
could  give  information  respecting  it  to  those 
who  might  be  able  to  take  advantage  of  any 
weak  points  in  the  title.    In  the  present  case 
it  was  admitted  that,  even  if  all  the  deeds  in 
the  bundle  were  specified,  the  plaintiff  could 
not  compel  production  of  them,  and  therefore  a 
detailed  list,  although  it  might  do  the  defen- 
dant harm,  could   do  the   plaintiff  no   good. 
Rombold  V.  Forteath  *  had  no  application ;  it 
merely  decided  that  denial  of   the   plaintiff's 
title  did  not  free  the  defendant  from  liability  to 
make  the  common  affidavit  of  documents.     In 
that  case  it  was  possible  that  the  documents 
might  help  the  plaintiff ;  here  the  defendant 
had  sworn  that  they  could  not.  The  other  cases 
stood  on  the  scone  footing ;  they  nowhere  laid 
down  the  rule  that  a  defendant  must  specify  in 
detail  deeds  that  could  not  help  the  plaintiff, 
and  of  which  the  plaintiff  could  not  obtain  pro- 
duction.   And  it  was  not  in  every  case  that  even 
the  common  affidavit  must  be  made  :    Lane  v. 
Gray.f     A  person  cannot  come,  and  by  a  fish- 

•  3  K.  &  J.,  44.  t  L.  B.,  16  Eq.,  552. 
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ing  bill  pray  a  discovery  of  the  defendant's 
tiUe-deedfl.  This  principle  is  yery  old :  Buden 
V.  Dore^  Ivy  v.  KeketDicky\  Oleg  v.  Legh^X 
Pedigree  oases  stood  on  the  same  footing  as 
oases  of  title-deeds,  eaoh  step  in  the  pedigree 
answering  to  a  deed.  In  KcUletcell  y.  Barstow  § 
the  defendant produoeda  pedigree  partly  oovered 
upy  and  it  was  held  that  the  plaintiff  could  not 
insist  upon  seeing  the  portion  whidi  was 
covered,  and  which  the  defendant  said  related 
to  his  own  title,  and  not  to  the  plaintiff's. 
Coombe  v.  The  Corporation  of  London  J  was  a 
case  of  production,  but  that  stood  on  the  same 
footing  as  discovery ;  and  in  Jfinel  v.  Morgan  % 
Lord  Selbome  expressly  put  the  right  to  pro- 
duction on  the  ground  of  discovery.  In  I%« 
AUomep'General  v.  The  Corporation  of  Lon- 
don,**  the  judgment  was  based  on  the  fact  that 
the  defendant  did  not  set  out  his  own  title.  In 
Wigram  on  Discoveiytf  it  was  stated  that  the 
plaintiff  must  know  what  the  defendant's  case 
was,  but  was  not  entitled  to  know  how  he  in- 
tended to  prove  it. 

Sanson,  on  exceptions  to  answer. — ^The  de- 
fendant only  speaks  of  one  deed  by  Buth  For- 
tescue,  and  that  only  on  her  belief,  and  then 
goes  on  to  speak  of  '^  aU.  the  dispositions,"  which 
is  a  dear  inconsistency.  The  heir  is  entitled  to 
know  the  contents  of  all  documents  disinheriting 
him ;  Marsh  v.  Keith.^X 

Romer  contended  that  the  statement  by  the 

^2  Vq8.  Sen.,  444^^  f  2  Ves.  Jun.,  679. 

X  4  Mudd.,  193.  j  L.  R.,  7  Ch.,  686. 

II  1  Y.  &  C,  631.  ir  L.  R.,  8  Ch.,  136. 

♦♦  2  M.  &  CI.,  247.  tJl  I>r.  &  Sm.,  342. 

ft  P.  286. 


REPORTS   OF   CASES.  477 

defendant  of  the  deed  under  whioh  he  claimed 
(any  subsequent  dispositions  would  not  help  the 
plaintiffs  case)  was  a  sufficient  answer. 

Hall,  V.C. — On  the  exceptions,  I  think  the 
plaintiff  is  entitled  to  a  farther  answer,  limited 
to  the  latter  part  of  the  11th  interrogatory, 
which  asks  **  whether  or  not  any  and  every  such 
deed  is  now  in  operation,  or  otherwise  has  been 
cancelled  and  revoked."  I  think  that  the 
remainder  of  that  interrogatory  is  sufficiently 
answered  by  the  statement  of  the  assurances 
under  which  the  defendant  claims. 

As  regards  the  summons,  the  point  is 
different ;  and  I  think  the  defendant  must  give 
a  list  of  the  documents  she  has  got.  It  is  quite 
clear,  and  indeed  admitted,  that  the  defendant 
is  bound  to  make  an  affidavit  of  documents,  and 
the  authorities  must  be  taken  to  mean  an  affi- 
davit which  will  be  of  some  use. 

Mr.  Romer  has  ably  argued  that  if  the  title 
of  the  plaintiff  is  denied  altogether  it  is  suffi- 
cient, in  making  an  affidavit,  to  make  one  which 
will  state  something  of  this  kind:  "I  have 
documents  in  my  possession;  they  are  in  a 
bundle ;  they  relate  only  to  my  title,  and  not  to 
the  plaintiff's  title."  To  require  such  an  affi- 
davit would  be  to  require  what  is  unsubstantial 
and  useless.  In  this  case  the  plaintiff  has  a 
primd  facie  title  in  right  of  his  ancestress,  the 
wife  of  the  defendant's  father ;  that  title  can  only 
have  been  displaced  by  a  proper  assurance.  The 
plaintiff  is  entitled  to  a  discovery  of  the  instru- 
ment which  would  take  away  his  title,  and  to 
know  whether  it  is,  or  is  not,  in  the  defendant's 
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possession.  On  the  summons  a  list  was  given : 
but,  as  it  stands,  it  is  insufficient.  A  list  will 
have  to  be  given  in  which  eveiy  deed  must  be 
mentioned.* 

*  24  W.  R.,  946 ;  34  L.  T.  (N.S.),  847. 


THE  END. 
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For  non-acceptance  of  goods  sold J.C.     IL     56 

For  obstruction  of  light  and  air J.C.     II.     68 

Forrent          J.C.      IL     23 

For  slander III.  135 
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ACTION—  VOL.   PAGE 

For  soliciton' bill  of  coetfl J.C.     II.      3 

For  epeoific  performanco III.  243,  897 

For  use  and  occupation        ..     J.C.     II.    23 

For  work  done  J.C.    II.  29,31 

Of  ejectment.     5^  "  Ejectment "  I.  J.C.    II.  65,61;    III.    63 

Of  libel  J.C.,U.37,67 

Of  salvage,  transferred  from  Chancery  to  Probate, 

etc.,  Division .,  I.     81 

Of  slander J.C.  II.  33,35 

Of  trespass J.C.  II.  6,  39,  62,  67 

On  agreement  to  pay  marginal  surplus  on  contract 

lor  sale J.C.     IT.     63 

On  agreement  to  pay  premium  on  obtaining  a 

spirit  license       . .         . .         . .         . .         . .     J.C.     II.    42 

On  bill  of  exchange 

J.C.    II.    2,  4,  6,  11,  13,  16,  26,  36,  43,  46,  63;  HI.  166 

On  bond  against  {i  surety J.C.     II.       I 

On  bought  note        J.C.     II.     69 

On  guarantee J.C.   II.  7,22,41 

On  promissory  note J.C.   II.  23,  44 

To  administer  estate  may  be  joined  with  action  to 

establish  title I.     92 

To  set  aside  voluntary  settlement III.  126 

Transfer  of II.     72 

ACTIONS— 

Order  LIII.,  Rule  2,  applies  only  to         . .         . .  I.  16 

ADDITION— 

Of  alleged  assignees  of  i>atent  as  co-plaintiffs     . .     J.C.       I.     66 

Of  defendant  J.C.     II.    26 

Of  purchaser's  name  to  action    unnecessary  if 

defendant  sets  up  coimter-claim        . .         . .     J.C.       I.    8§ 

ADDITIONAL  JUDGES— 

Of  Chancery  Division  appointed  to  make  Orders 

in  Lunacy . .         .  •  I.    67 

ADDRESSES— 

iSw  "Names"  J.C.      I. 

ADMINISTRATION  ACTION— 

By  a  creditor  II.     283,  284,  287,  288 

Pending,  plaintiff  to  set  down  cause  on  motion  for 
judgment  as  if  default  made  in  delivering 

defence I.  107 

See  '•  Stay  of  Proceedings"  J.C.     I.  8,  66 

ADMINISTRATION  BOND— 

See  <* Assignment** III.  399 

ADMINISTRATION  ORDER— 

Made  at  instance  of  defendant  (next  of  kin)  in 

action  by  executors       . .         . .         . .         . .     J.C.       I.     62 

ADMIRALTY- 

Action  in^rem  in  District  Registry  of  Court  of, 

leave  given  to  enter  appearance  in  London  •  •  I.     92 

31 
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Court  of,  order  to  enforce  discoyery  of  agreement 
of   compromise  and   average    Btaiement  in 
former  suit  in    ..         ..         ..         ..         ..  I.  120 

In  actions  in  rem^  Admiralty  rules  as  regards  de« 

&ult  revived II.  156 

Jurisdiction  of  judge  of,  to  extend  time  for  ap- 
pealing from  County  Court  decree,  preserved 

by  Act  of  1873 I.    46 

Objection    to   judge    of,    hearing   appeal  from 

County  Court I.    45 

ADMISSION— 

Of  part  ofdaim,  judgment  to  be  signed  for  that  part  J.C.   II.  22,23 
Of  possession  for  more  than  hau  a  year,  effect  of    J.C.     II.     23 
ADMISSIONS— 

Of  fact  in  answer I.  124 

ADVERTISEMENT— 

As  means  of  service 11.208,209,211 

AFFIDAVIT— 

A  general,  that  cause  of  action  arose  within  juris- 
diction of  Court,  is  insufficient  for  order  to 
serve  out  of  jurisdiction  . .         . .         . .     J.C.       I.     42 

An  application  for  leave  to  serve  writ  of  summons 

out  of  jurisdiction  must  be  accompanied  by  an  I.     88 

Evidence  taken  by III.  818,  830,  332,  333 

If  defendant  has  not  got  original  letters  of  libel, 

the,  must  state  what  he  has  done  with  them  J.C.  I.  109 
Injunction  to  restrain  granted  without  . .  . .  J.C.  I.  12 
Necessary  where   desired   to   administer   inter. 

rogatories  after  pleadings  closed  ..  ..J.C.  I.  100 
Of  discovery  in  action  against  owner  of  foreign 

ship,  time  allowed  for  him  to  make   . .         . .  III.  226 

Of   documents   by   plaintiff,    an  application  by 

defendant  for,  refused  J.C.       I.  110 

Of  documents,  fonn  of,  App.  (b).  Form  9,  must  be 

followed J.C.     n.    71 

Of  documents,  in,  each  document  must  be  specified  III.  470 

Of  documents,  joint,  of  husband  and  wife  not 

necessary  HI.  240 

Of  documents,  order  for  an,   granted   without 

statement  of  their  nature        J.C.       I.  110 

Of  documents  passed  from  a  bankrupt  to  his  trus- 
tee, ordered       J.C.     II.    60 

Of   documents,  to   be   amended  (Appendix  B., 

form  9) J.C.       I.  112 

Of  good  equitable  defence,  insufficient  to  obtain 

leave  to  proceed  under  new  Acts       . .         . .     J.CL     II.      1 
Of  more  than  three  folios  may  be  filed  without 

printing  (by  leave)       **         • J.C.       I.    83 

On  filing  an,  ana  giving  notice,  apnellant  allowed 

to  treat  motion  as  made  and  aajourned        .  •  I.  159 

On  paying  money  into  Court,  must  state  amount 

in  words,  not  figures  III.    61 
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AFFIDAVIT—  TOL,  taob 

On  which  application  made  to  serye  writ  out  of 
jurisdiction,  most  show  where  contract  made 

or  broken  J'.C.       I.    41 

Plaintiff's  (alleged  to  be  untrue)  judgment  refused 

on  specially  endorsed  writ J.O.       I.    47 

Power  to  give  leave  to  file II.      9 

Beading  of  new,  made  case  a  new  one     . .         . .    J.C.       I.    62 
Befusal  to  order  execution  and  attestation  of  a 

will  to  be  proved  by III.  326 

Taken  before  Ist  November,   1876,  informally 

drawn,  directed  to  be  filed       .  •         .  • '        . .  I.  180 

That  defendant  to  a  specially  indorsed  writ  has  a 

good  defence,  insufficient        . .         . .         . .     J.C.       I.    48 

The  consent  for  taking  evidence  by,  must  be  a 

formal  consent  in  writing       I.  138 

AFFIDAVITS— 

Filing,  for  use  of  Court  of  Appeal III.  461 

For  use  of  Court  of  Appeal III.  448 

Issue  must  be  joined  under  new  practice,  without 
filing,  at  the  time  of  giving  notice  of  motion 

for  decree  I.      7 

Read  at  hearing  in  Court  below,  ordered  to  be  pro« 

duced  on  appeal  instead  of  printed  copies    ••  I.  174 

AFTER-ACQUIRED  PROPERTY— 

Passes  now  under  bill  of  sale         •  •         .  •         •  •     J.C.     II.     12 
AGENT— 

Action  for  money  received  by J.C.       I.  107 

Joinder  of,  as  co-defendant  to  a  counter-chiim  . .     J.C.      II.    32 
AGREEMENT— 

Tocarry  over  account,  yet  judgment  signed        ..    J.C.     II.    21 
ALLEGATION— 

Of  specific  act  of  neglect  or  default,  leave  given 

to  make,  on  terms        I.  103 

ALLOCATUR— 

Themaster'B J.C.       1.130 

AMEND— 

Bill,  leave  given  to,  on  terms  that  plaintiff  pro- 
duce no  further  e'vddeiice,  but  defendant  may 

do  so        I.  103 

Leave  to,  at  the  hearing,  refused I.  102 

Pleadings,  leave  to,  granted  ••         .,.         ..  III.  126 

Replication,  on  application  for  leave  to,  plaintiff 

to  turn  declaration  into  statement  of  claim..     J.C.       I.      5 
Writ  and  statement  of  claim,  leave  to,  granted  ,.•  III.  119 

AMENDMENT— 

Indorsement  of  writ  of  summons  . .         ••         ..  II.  197 

Of  statement  of  claim  ..   ^ IIL     72 

Of  statement  of  claim  by  stating  title  of  plain- 
tiffs to  property,  etc.  ordered              . .         . .    J.C.       I.    96 
Of  statement  of  claim  ordered  in  action  for  un- 
lawful distress   J.C.       I.     95 
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AMENDMENT—  tou  paob 

Of  statement  of  claim  refused,  as  desired  amend- 
ments were  matter  of  evidence  . .         . .     J.C.       I.     98 

Of  writ,  leave  given  . .  II.  197 

Of  writ  of  summons  . .         . .  11.    283,  284,  287,  288 

ANSWER— 

Admissions  of  fact  in.    i9#tf  "Account**  ..         ..  I.  124 

Default  in  putting  in  I.  108 

Further,  application  for  defendant  to,  refused     ..     J.C.      II.    62 
Further,  defendant  ordered  to,  where  he  should 

have  applied  for  striking  out  interrogatory. .     J.C.       I.  107 
Further,  mode  of  making  application  for  order  to  III.  195 

To  be  treated  as  counter-cUum  to  avoid  bringing 

cross  action        III.    46 

ANSWERING  INTERROGATORIES— 

See  '* Dismissing  Action,**    115,  and  ''Striking 

out  Defence'*  116        J.C.       I. 

ANSWERS— 

In  pending  suit,  to  be  filed  though  wrongly  drawn  I.  181 

APPEAL— 

Against  order  for  payment  of  costs,  where  order 

not  made  in  exercise  of  *'  discretion  *'  . .  II.  115 

Any  judge  of  High  Court,  also  a  judge  of,  can  sit 

on  appeal  from  any  decision  other  than  his  own  I.    68 

By  defencumt  when  round  to  have  committed  a 

breach  of  an  injunction  ..         ..         ..  H.  115 

Dismissed  for  ioiiider  of  third  party  where  such 

would  prejudice  claim  of  plaintiff      . .         . .  III.     21 

Dismissed  for  non-appearance  of  couuBel  for  appel- 
lant (no  time  to  deliver  error  books),  ordered 

to  be  restored I.  133 

Disqualification  of  judge  who  presided  at  trial  to 

sit  on n.  148 

From  the  Admiralty  Division         II.     18 

From  Bankruptcy  Court m.     26 

From  Chambers        . .         . .         . .         . .         . .  III.     30 

From  County  Court  decrde  in  Admiralty  suit.   See 

"Admiralty** I.     45 

From    County    Court   in  Chancery  suit,    Vioe- 

ChanceUor  has  no  jurisdiction  to  hear  an    . .  I.     54 

On,  from  County  Court,  MalinA,  V.C.,   granted 

order  ni»%y  there  being  no  Divisional  Court 

sitting     ..      • I.     50 

From  County  Court,  rule  niei  granted ;  cause  to 

be  shewn  before  Divisional  Court      . .         . .     J.C.       L     24 
From    interlocutoiy    order;  what   are   and  are 

not  interlocutory  orders  I.     84 

From  interlocutory  order,  notice  of,  to  be  given  to 

other  side  I.  172 

From  interlocutory  order,  time  enlarged  for        . .  I.  165 

From  a  Master  no  longer  such.    5^-e  "  Affidavit**    J.C,       I.     52 
Interpleader,  no,  lies  from  decision  of  judge   in 

Chambers       ' II.   17 
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APPEAL —  VOL.  PAOB 

Jud^rment  of  Mayoi^s  Court  on  demurror  .  •  II.      5 

Leave  to,  from  jiidge  in  Chambers  to  Appeal  Court, 

not  necessary  where  order  states  case  to  have 

been  fully  argued  in  Chambers  . .         . .  II.  118 

Leave  to,  from  order  more  thim  year  old  granted  I.  177 

Motion  of,   from  judge  at  Chambers,  time  for 

makiiig I.  160 

No,  from  decision  of  Court  of  Common  Pleas  on  a 

registration  appeal  from  the  revising  barrister, 

temble I.     52 

No,  from  decision  of  referee,  on  g^und  that  he 

did  not  sit  de  die  in  diem  . .         .  •  III.  316 

No,  from  judge  at  Chambei-s  who,  after  personal 

inspection  of  documents,  decides  whether  or 

not  discovery  is  tu  be  granted . .         . .         . .  III.  229 

Probate  cause,  where  judge  has  heard  issues  of 

fact  and  decided  for  plaintiff,  defendant  need 

not  apply  for  rehearing  imder  Probate  Act, 

1857,  but  appeal  direct  from  the  decree  as 

though  final II.  160 

Question  as  to  final  orders,  from  which  no         . .  I.    84 

Stay  of  proceedings  pending,  in  action  against  a 

corporation,  ordered J.C.  II.  69-70 

Do.     in  action  on  bought  note,  ordered . .  J.C.      II.    69 

Third  claimant  to  be  heard  on,  though  he  has 

given  no  notice  of        ..         ..         ..         ..  III.  432 

To  House  of  Lords,    practice    not   altered    by 

Judicature  Acts . .         ..         ..         ..         ..  II.  142 

To  a  Judge  from  a  Master  is  a  rehearing ;  fr^sh 

fiftcts  maybe  gone  iato,and  fresh  affidavits  used  J.C.  I.  128, 129 
Where  decree  has   been   pronounced  by   court 

below,  but  no  petition  of,  presented  before 

1st  November,   1875,  is    not  a  proceeding 

pending  ..         ..         ..         ..         .« 

Where  person  committed  for  contempt  of  court. . 

See  **  County  Court,  Judge  "         

APPEAL,  COURT  OF— 

A  record  of  vivd  voce  examinations  in  court  below 

to  be  produced  for  use  of 
Has  no  jurisdiction  to  hear  an  original  petition  . . 
Jurisdiction  purely  appellate 
** Pending"  business 
Rules  as  to  codts  in,  binding  on  Court  of  Bank- 

mpicy     «(  ..  ..  •*  ..  t. 

fif<?<j"  Affidavits" 

APPEALS— 

From  County  Court,  leave  given  for,  to  Divisional 

Court,  when  formed  . .  . .  .  *  . .  J.C. 
From  County  Courts,  time  enlarged  for  appealing  J.C. 
From  Inferior  Courts,  one  counsel  on  each  side  to 

bo  hcai-d  on        ..         ..         ..         ..         ..  III. 


I. 

5 

II. 

15 

I. 

170 

I. 

175 

I. 

2 

IL 

12 

11. 

29 

I. 

172 

I. 

L 

20 

1. 

24 

486  OBNEKAL  INDEX. 

APPEALS—  TOL.  TAOB 

Two  oounsel  on  each  side  to  be  heard  on  argument 

of ni.  424 

APPEABANOB— 

DefauRof.    i^«"Jury" •         ..     J.C.      11.    56 

Judgment  in  default   of,  cannot  be  dgned  in 
action  of  ejectment,  before  obtaining  judge*8 

order J.C.       I.    40 

Memorandum  of,  where  leave  given  to  enter  a,  in 

London I.     93 

Under  Bills  of  Exchange  Act         J.C.  II.  13, 15 

i5<f«  "  District  Registry " J.C.        I.    42 

APPENDIX  B.— 

Form  9  J.C.       I.  112 

APPL[CATION— 

To  a  judge  at  Chambers  treated  as  first  hearing 

on  motion  for  rule  nisi,,         •  •         .  •         • .     J.C.      II.       9 
APPOINTMENT— 

Of  additional  judges  to  make  orders  on  petitions 

in  Lunacy  I.    57 

ARBITRATION— 

Rules  nisi  granted  without  notice,  in  an,  where  no 

action,  to  show  cause I.  157 

ARBITRATOR— 

Action  referred  to,  rather  than  special  referee 

under  new  Acts . .         • .         . .         . .         . .     J.C.        I.    26 

ARCHITECT— 

Claim  for  indemnity  from J.C.      II.    29 

ASSAULT  AND  SLANDER— 

See  "  Counter-claim,"  86 ;  and  "  Pleas,"  87       . .     J.C.        I. 
ASSIGNMENT— 

Of  administration  bond,  application  for,  is  not  a 

proceeding  in  any  **  action  "  . .  O.  Ull.  R.  2 ;     III.  399 

ATTACHMENT— 

For  contempt,  notice   must  be  given  to    party 

a£fected,  before  application  for  ....  I.  146 

In  suit  pending  on   Ist  November,  1875,  issued 

without  notice,  before  filing  replication        • .  '  I.  145 

Oftrustdebts  J.C.       I.  124 

Rule  nisi  for,  granted  to  enforce  process  of  Court  III.  365 

Service  of  writ  of J.C.      II.    16 

AUCTIONEER— 

Action  against  ••         ••         ••         ..         ••     J.C.     II.    54 

Action  by       J.C.      II.       8 

AVERAGE  STATEMENT— 

In  former  suit,    ordered  to  be  produced.     See 

"Admiralty" I.  120 

AWARD— 

Rule  nisi  granted  calling  on  party  against  whom 
an,  had  been  given  to  show  cause.  Ste 
«*  Arbitration"  I.  157 
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By  appellant,  to  the  House  of  Lords        .  •         ••  II.  142 

BANKRUPTCY— 

Of  plaintiff,  plaintiff's  name  retained,  but  trustee 

ordered  to  give  security  for  costs       .  •         . .     J.O.       I.  125 

Plea  of.     iS<r***Plea"  HI.     93 

See  **  Set-off"  and  "Trustee  in  Bankruptcy" 

J.C.    L     80,  125,  126 
BANKRUPTCY  ACT,  1869— 

Action  under  III.  389 

BANKRUPTCY,  COURT  OF— 

Jurisdiction  of  the,  to  restrain    action  against 

trustees  in,  not  affected  by  Act  of  1873       .  •  I.     71 

Jurisdiction  to  restrain  aetions  against  trustees 

unaffected  by  Judicature  Acts  . .         . .  II.     66 

Rules  as  to  costs  in.    See  "  Appeal,  Court  of "  . .  I.  172 

BILL  OF  EXCHANGE— 

Action  on        . .      J.C.    II.     2,  4,  5,  11,  13,  15,  25,  36,  43,  45,  53 

In  action  on,  (Drawer  bankrupt)  judgment  set 

asideand  trustee  to  defend  in  name  of  bankrupt    J.C.       I.  126 

5ftf**  Third  Party  " J.C.       I.     63 

BILL  OP  SALE— 

After-acquired  property  passes  under       ..         ..     J.C.     II.     12 
BILLS  OF  EXCHANGE  ACT— 

By  appearing  in  District  Registry  in  action  under, 
defendant  waives  objection  to  such  actions 
being  taken  there  . .         . .         . .         • .     J.C.       I.     33 

Meaning  of  the  words, "  the  procedure  under  the  "    J.C.     II.     13 

Writ  of  summons  under  the,  must  be  personally 

served  on  partners        . .         . .         . .         . .     J.C.       I.     32 

Writ  under,  may  be  issued  out  of  registry  [eee  eaee)  II.  132 

BOUGHT  NOTE— 

Action  on  a J.C.     11.     69 

BREACH  OF  PROMISE  OF  MARRIAGE— 

Action  for      ..         ..         ..         ••         ..         ..     J.C.     H.    55 

iS*<»"Mean8"  J.C.       1.105 

BUILDERS— 

Action  by,  for  work  done J.C.     II.     29 

CYSTITIS  QUE  T£  US  TEXT— 

Three  infant,  joined  as  co-plaintiffs        •  •         . .  II.  263 

Suit  by  in.  387 

CHAMBERS— 

Appeal  from  judge  in.    ^m ''Appeal'*     ..         ..  I.    50 

Appeal  from  judge  in,  time  to  bring  an    .  •         . .  I.  260 

CHANCERY— 

Suit,  in  County  Court.    See  *'  Appeal  '*    . .         .  •  I.     54 

CHANCERY  DIVISION— 

Has  concurrent  jurisdiction  with  Court  of  Bank- 
ruptcy       ni.  261 

Judge  of,  cannot  try  case  with  jury         . .         . .  III.  275 

Judge  of  may  try  cross- actions  without  jury       ..  III.  304 

A>«**  Action"  .e  I 
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CHANCERY  PRACTICE— 

It  is  not,  to  make  oider  lor  discoYeiry  on  defend- 
ant's solidtorB III.  203 

CHARGES— 

On  real  estates,  actions  arising  out  of,  are  local . .  I.  128 

CHARGING  ORDER^ 

Preliminary,  not  g^ranted  by  Common  Pleas  Divi- 
sion        ..         IE.      2 

CHARTERERS— 

Action  against  . .         . .         . .         . .         .  •  II.  281 

CHEQUE— 

A  mere  order  to  pay  . .         . .         . .         . .  II.     77 

Not  an  equitable  assignment        . .         . .         . .  II.     77 

CIRCUMSTANCES— 

Under  vbieh  money  received  need  not  be  stated 
in  action  for  money  received  for  plaintifiTs 

use  J.C.     IL    W 

CLASS— 

If  plaintiJGT  sues  for,  defence  to  plaintiff  is  defence 

to  action J.C.     II.     24 

COAL— 

Taken    from    under    land,    order    g^ranted    for 

measurement  of . .         . .         . .         . .         . .     J.C.      II.     67 

CO-DEFENDANTS~ 

Names  of,  added        J.C.       I.     59 

COLLISION— 

In  Thames,  action  for  negligence  resulting  in    . .     J.C.      II.     67 
COM^aSSlON— 

Action  for,  by  stockbroker J.C.     II.     18 

COMMISSIONER^ 

To  administer  oaths  informally  drawn.  Sse  **  Affi- 
davit," **  Answers  " 
COMMON  LAW  PROCEDURE  ACT,  1864— 

Compulsory  reference  under  sec.  3  of,   still  in 

lOrce        ■•         ••         ••         ••         ••         ■•     w.Oa     xl.       9 

COMMON  PLEAS— 

See  "  Costs,"  "  Court  of  C.  P.  at  Lancaster  "      . .  I. 

COMPANIES— 

In  liquidation  before  Ist  November,  1875,  sec.  10 

of  Judicature  Act,  1875,  does  not  apply  to  . .  I.       77 

COMPANY— 

Defendant,  delivery  of  interrogatories  to  ..     J.C.        I,  101 

JOMPROMISE— 

Of  cross  actions  ordered  to  be  produced  in  subse- 
quent suit.    i$0»  **  Admiralty "  ..         ..  I.  120 

COMPULSORY  REFERENCE— 

Under  Common  Law  Procedure  Act,  1864,  sec.  3    J.C.     II.       9 

consent- 
Is'  ot  necessary  in  referring  matters  of  account    . .  J.C.     II.       9 
Of  both  par^-ies  not  sufficient  for  transfer  of  action  J.C.      II.       8 
To  be  in  writing.     5«?tf "  Affidavit "          ,.         ..  I. 
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VOL.   PAOB 

CONSIDERATION— 

For  bill  of  exchange,  indemnity  claimed  for  partial 

failure  of  J.C.      II.    30 

Where  defendant  denied  the,  in  action  on  bill  of 

exchange  J.C.      II.    15 

CONSOLIDATION— 

Of  two  actions  between  same  parties  for  separate 

offences,  refused  J.C.       I.  127 

CONSPIRACY— 

Actionfor  J.C.      II.     48 

CONTRACT— 

Action  for  rescission  of  a,  ordered  to  stand  over 

pending  trial  of  action  in  another  division  .  •  II.    7 1 

CONTEMPT— 

Attachment  for,  notice  must  be  given  before 

application  for  an         ..         ..         ..         ..  I.  146 

CONTRIBUTION  AND  SET-OFF- 

Application  to  proceed  under  new  Acts  to  claim, 

allowed J.C.       I.      4 

CONVERSATION— 

Particulars  of  a,  refused         J.C,    II.    35 

CO-PARTNER**— 

^''Statement" 11.262 

COPIES— 

Of  affidavits,  printed,  dispensed  with.  See  **  Affi- 
davits"    I.  174 

CO-PLAINTIFFS— 

Names  of,  added       ••         ..         J.C.       I.    56 

CORPORATION— 

Action  against  . .     J.C.      II.    70 

COSTS— 

Additional  security  for  future        III.    412,419 

Allowed,  of  application  to  Common  Pleas  for  order 
to  stay  proceedings,  as  costs  in  winding-up 

of  company        I.     19 

Appeal  against  order  for  payment  of        . .         . .  II.  115 

Defendants  visited  with,  for  omitting  to  give 

notice      ..         ..         ..         ..         ..         ..     J.C.    II.     17 

Of  action  (defendant  consenting  to  pay  amount  of 
bill  in  dispute,  but  refusing  to  pay  costs)  to 
foUow  event  (Huddle8tone,B.)         ..         ..  I.     16 

Of  appeal,  security  for,  leave  not  necessary  for 

service  of  notice  of  motion  for  payment  of  . .  III.  459 

Of  appeal,  security  for,  mode  of  payment  of      ..  III.  463 

Of  appeal,  security  for,    not-  .necessary,  except 

**  under  special  circumstances  '*  .  •         . .  III.  460 

.Of  application  far  order  for  further  answer  not 

given IIL  195 

Of  motion  that  evidence  be  taken  by  affidavits 
and  not  vivd  voce  to  be  paid  by  parties  who 
improperly  opposed  Iho  motion   ■       ..         ••  III-  318 
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COSTS--*  TOL.   PAO? 

Of  suit  charged  on  raDvay  aharefl  of  plaintiff, 

though  not  taxed         » HI.  SS5 

Of  sammons  to  attend  at  Judge's  Chambers       ••    J.C.     I(.    72 
Of  writ  of  attachment,  no  longer  any  fixed        .  •  III.  371 

Partners  who  are  made  parties  to  action  are  only 

entitled  to  one  set  of    . .         •  •         •  •         .  •  m.    4S 

Payment  of  Bolioitora' billa  of        J.C.     II.      3 

Plaintiff  deprived  of  his,  for  refusal  to  accept 

lesser  sum  than  claimed  ••         ..         ..     J.C.    II.    47 

Beserved,  when  a  departure  from  rule  of  practice 
laid  down  as  to  pending  suits  was  opposed 
and  refused,  to  leave  it  open  at  the  hearing 
to  show  that  the  application  should  not  have 

been  opposed I.  136 

Security  for,  amount  of,  to  be  given  by  plaintiff        HI.     411,412 

Security  for  past  and  future  III.  452 

Do.  stay  of  proceedings  on  appeal,  pending  pay- 
ment of  .  •         •  •         • .         •  •         • .         . .  IIL  455 
Do.    See  "  Winding-up  Company "         . .         . .               III.  408 

Taxation  of.     5w  "Court  Fees" J.C.       I. 

Taxing  of,  by  District  Registrar  ..  ..         ..  III.  262 

Under  new  scale  of,  special  allowance  made  to 

solicitors  J.C.      11.     38 

Varying  an  order  as  to,  is  not  sufficient  reason  for 

re-opening  an  order  otherwise  affirmed        • .  HI.  442 

See  **  Amend,  Leave  to,"  "  Appeal,  Court  of"    . .  I. 

See  "Amendment,"   "Bankruptcy,"   •'Counter- 

claim" J.C.    1.76,95,123 

See  **  Notice  of  motion  " III.  403, 404 

COUNSEL— 

Allowed  at  Bolls  Chambers  as  of  course,  without 

certifieate  I.  172 

For  appellant,  action  dismissed  for  non-appearance 

of I.  133 

For  plaintiff,  action  dismissed  for  non-appearance 

of I.  131 

For  plaintiff,  insufficiently  instructed      •  •         . .  I.  100 

Junior,  has  no  right  to  move  on  last  day  of  term 

before  Q.C I.     39 

One  on  each  side  to  be  heard  on  appeals  from 

inferior  courts  ..         ..         ••         ..         ..  III.  468 

Should  sign  aU  statements  of  claim  » .         . .  III.  62,  64 

Signature  of,  to  special  case  no  longer  necessary  III.  2bl 

Two,  on  each  side,  to  be  heard  on  argument  of 

appeals m.  424 

COUNTER-CLAIM— 

Asainst  official  liquidator  .  •         •  •         • .         •  •     J.C.     II.    25 
AUeg^g  inferior  quality,  where  defendant  sets  up, 

he  must  give  particulars  of  damages  under  the    J.C.       I.     75 
Allowed  for  return  of  money  paid  on  false  re- 
presentations       J.C.     II.     32 
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COUNTER-CLAIM—  tol.  pagb 

And  cet  ofif  against  third  part ji  allowed  ••     J.O.     II.     /2 

Answer  to  be  treated  as III.  46 

Application  to  set  up,  for  misrepresentation  as  to 

value  of  shares,  granted  . .         •  •         . »     J.C.       I.    78 

Cannot  be  set  up  against  third  parties     .  •         • .  II.     69 

Crown  set  up  a,  in  petition  of  right  commenced 

before  1st  November,  1875      ..         ..         w.     J.O.      I.    71 
For  breach  of  contract,  defendant  admitted  to 
defend,  confining  his   defence   to   a,  (writ 

specially  indorsed)        J.C.      T.    45 

Do.  of  convenants  in  building  contract,  defendant 

allowed  to  set  up  J.C.      I.    79 

Do.     of  parol  agreement  to  repair  house^  struck 

out  J.C.       I.    86 

Do.    of  warranty,  application  to  set  up,  after  issue 

joined,  is  too  lute         .*         «•         ..         ..     J.C.       I.    79 

For  damage  to  cargo  set  up  J  .0.     H.    28 

For  extras  due  beyond  contract  price,  leave  to  set 

up,  granted         J.C.       I.    74 

For  loss  sustained  through  false  representations    J.C.     IL     37 
Formal  notice  not  necessary  . .         •  •         . .  II.    68 

For  negligence,  in  case  against  solicitors,  refused    J.C.      I.     72 
For  specific  performance  allowed  ..         ..         ..  III.    68 

Founded  on  possible  dishonouring  of  a  bill,  action 

will  not  be  stayed  to  enable  defendant  to  set  up    J  .0.       I.      9 
In  action  commenced  before  Ist  November,  1875, 
defendant  allowed  to  set  up  a,  for  damages 
for  short  delivery  and  injury  to  cargo  (on 

terms) J.C.       I.     76 

In  action  commenced  before  1st  November,  1875, 
defendant  allowed  to  set  up  a,  for  insufficient 

delivery  of  property    .,         J.C.       I.     77 

In  action  conmienccd  before  1st  November,  1875, 
defendant  allowed  to  set  up  a,  for  non-delivery 

of  goods J.C.       I.     80 

In  action  commenced  before  1st  November,  1875, 
defendant  allowed  to  set  up  a,  on  giving 
security  for  costs  of  a  Chancery  suit . .         . .     J.C.       I.    76 
Leave  given  to  deliver,  instead  of  pleading  a 

set-off J.C.     II.    31 

Leave  to  proceed  under  Judicature  Acts  to  deliver, 

refused J.C.     II.      2 

Of  damages  for  breach  of  contract,  particulars  of 

defendant's,  ordered     ••         ..         ••         ..     J.C.       I.     36 

Of  inferiority  of  iron,  allowed        J.C.       I.    73 

On  overdue  promissory  note,  refusal  to  strike  out 

a,  in  action  for  money  due      J.C.       I.     82 

Promissory  note  cannot  be  set  up  as        . .         • .  III.     47 
Refusal  to  strike  out  a,  for  damages  for  non-per- 
formanco  of  agreement  and  for  specific  per- 
formance             J.C.       I.     82 
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COUNTEE-CLAIM—  tol.  page 

Strack  out^'defendant  to  plead  under  old  iystem  J.C.     I.    76 

Title  of,  to  be  same  as  action         J.C.     I.     16 

Where  no  facts  pleaded  in  sapport  of,  plaintiff 
may  join  is^e  generally  instead  of  replying 

specifically   ' III.    86 

See  "  Addition"  86,  "  Cross  Action  "  74   . .         . .  J.C.    I. 

counter-claims- 
Two,  excluded  uoder  O.  XXII.,  B.  9       . .        . .  in.  107 
COUNTY  COURT— 

Action  in.     Sm  "Evidence"         I.    66 

Action  removed  from  J.C.    II.      2 

Appeal  from  decree  of,  in  an  Admiralty  suit.    See 

"Admiralty" L    46 

Chancery  suit  in.     iS<M '^Appeal"  ..         ..  I.    64 

Judge,  rule  Mwi  granted,  calling  on  a,  to  show  cause 

why  he  should  not  sign  a  case  for  an  appeal  I.  170 

5<w  " Divisional  Court"  20,     "Set-off"  81       ..      J.C      L 
COURT  FEES— 

New  scale  of,  applies  to  all  cases  not  taxed  before 

1st  November,  1876 J.C.      I.  ISO 

COURT  OF  ADMIRALTY— 

See  **  Admiralty,  Court  of,"         I. 

COURT  OF  APPEAL— 

Affidavits  for  use  of III.  448 

Copy  of  Judge's  notes  ordered  for  . .         .  •      J  C.    II.     69 

Has  power  to  "  enlarge  the  time  or  do  any  act 

that  is  necessary "        m.  434 

Judge's  notes  for  use  of,  difficulty  in  obtaining  . .   III.     449,  460 
Jurisdiction  of,  brought  in  question         ..  . .  III.  434 

Jurisdiction,  not  to  be  ousted        HI,  426 

Old  practice  of,  adhered  to,  of  hearing  two  coonsel 

on  each  side III.  424 

Refused  to  interfere  with  discretion  of  Judge 

below in.  310 

Reversed  decision  on  demurrer  as  well  as  rule 

appealed  from m.  433 

Will  not  reverse  decision  of  Judge  below  unless 

in  case  of  serious  injustice  arising  from  it  . .      III.  121, 166 

See  "  Appeal,  Court  of " I. 

COURT  OF  BANKKUPTCY— 

Has  no  jurisdiction  in  action  only  partially  con- 

cemmgit  ni.     20 

See  "  Bankruptcy,  Court  of  L 

COURT  OF  COMMON  PLEAS— 

No  appeal  from   decision  of,    on    Registration 

Appeal I.    62 

At   Lsmcaster,    case    from,    transferred  to  Ex- 
chequer    I.  166 

Proper  Court  at  which  to  move  pursuant  to  leave 

reserved  at  trial  of  action  in  the,  is  the  C.  P. 

Division  of  High  Court  I.     42 
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COURTS  OF  EQUITY—  vol.  paob 

No  longer  any  ..         ••         I.      8 

CREDITORS— 

Of  a  company  who  hold  secnrities,  entitled  to 

prove  for  full  amount  of  their  debts  . .  I.     78 

CROSS  ACTION— 

If  difficulty  in  serving  writ  in  a,  a  counter-claim 

more  readily  allowed J.C.      I.     74 

iS;^^  <* Counter-claim''  ..         ••         ..         ,.      J.C.      I.     70 

CROSS  ACTIONS— 

Answer  to  be  treated  as  counter-claim  to  avoid  m.    46 

In  Chancery  Division,  refusal  to  order  trial  of, 

before  judge  and  jury  ..         ..         ..         ..  III.  304 

CROSS  EXAMINATION— 

No,  of  witnesses  in  Court  on  interlocutory  appli- 
cations   ..         ..         ..         ••         ..         ••  'I.     137 

Of  parties  to  the  cause        J.C.    II.     65 

Of  witnessas J.C.    II.     65 

CROSS  SUITS— 

See  "Compromise,**  "Discovery"  ..         ..  I.  120 

DAMAGES— 

Action    for,   not    transferable    from    Chancery 

Division  to  another I.  154 

DEATH— 

Of  sole  petitioner,  petition   continued  by  execu- 
tors    I.  148 

DEBTS— 

Due  to  cestui  qui  truet  can  be  attached,  subject,  if 

liability  disputed,  to  a  special  case    . .         . .      J.C.      I.  124 

DECLARATION— 

Amended  in  lieu  of  delivery  of  statement  of  claim      J.C.      I.      3 
Drawn  before  1st  November,   1875,  not  to  be 

delivered..         ..         ..         •.         ..         ••      J.C.     I.      1 

Turned  into  statement  of  claim J.C.      I.      5 

declarations- 
Two,  delivered  on  1st  November,  1875,  dissimilar 

practice   , J.C.      I.      2 

DECREE— 

Power  to  order  enrolment  of,  to  be  vacated         . .  II.     10 

DEED— 

Void  in  equitv*  defence  set  up  that  . .         , .      J.C.    H.     10 

DEED  OF  RELEASE— 

Pleaded  to  action  of  covenant        J.C.    II.    21 

Reply  to  above,  deed  an  escrow J.C.    II.    21 

DEFAULT— 

In  delivering  defence. .  I.  107  ;   IIL  168,  169,  171,  172,  174, 

1 75,  389 

In  pleading I.  127 

In  putting  in  answer I.  108 

Of  appearance.  iSM  "  Appearance "  ..         ..      J.C.      I.     40 

Of  appearance)  of  plaintiff  at  trial  . .         ..         ..      J.C.    II.     66 

Of  pleading,. signing  judgment  for J.C.      I.     68 
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TOL.   PA6B 

PEFEWOE  •  * 

De&ult  in  delivering         I.  107;  III.  168,  169,  171,  172, 174, 175 
Equitable     See  **  Ejectment,  Action  of "  . .         . .  I. 

Good,  on  merits,  dt  fendant  to  specxaUy  indorsed 

writ,  must  show . .         . .         . .         .  •         . .      J.C.      I.     48 

Meaning  of  word,  in  O.  XXII.,  R.  1  . .         . .  III.  104 

To  plainti£F  suing  for  a  class  is  defence  to  action     J.C.    IE.     24 

See  "  SpeciaUy  Indorsed  Writ " J.C.      I.    60 

DELIVER— 

New  statement  of  claim,  leave  to,  granted         .•  III.  146 

DELIVERY— 

Of  statement  of  claim,  default  in    . .         . .         • .  HI.  lOS 

Of  statement  of  claim,  query  as  to  ..  111.98,100,101 

Of  copy  of  indorsement  of  writ,  allowed  to  stand     J.C.    II.    39 
DEMUR  AND  PLEAD— 

Leave  given  to  . .         •  •         . .         • .         . .      J.C.    II.    45 

DEMURRAGE— 

Actionfor J.C.  II.  28 ;  III.       1 

DEMMURRER— 

Decision  on,  reversed,   as  well  as  rule  appealed 

from         III.  433 

Defendant  should  have  set  down  a,  instead  of 

pleading  matters  in  statement  of  defence     .  •     J.C.     II.     42 
No,  to  single  paragraph  of  statement  of  claim,  as 

if  it  stood  alone HI.  164 

Not  to  be  struck  out  as  frivolous  . .         ..         ..     J.C.     II.    45 

Plaintiffs  must  raise,  instead  of  motion  to  strike 

out  defence        III.  129 

To  a  bill  amended,  overruled         I.      8 

To    jurisdiction  of  Lord  Mayor's    Court,  over- 
ruled               ..     J.C.     n.    70 

To  statement  of  claim,  included  in  moaning  of 

word  «* defence"  in  O.  XXII.,  R.  1  ..         .•  III.  104 

To  statement  of  claim,  no  good  g^unds  for       . .  II.  265 

To  statement  of  claim,  overruled III.  160,164 

See  **  Appeal,  leave  to " I.  177 

DEPOSIT  MONEY— 

Auction  by  auctioneer  to  recover  , .         .  •         . .     J.C.     II.       8 
Action  for  breach  of  agreement  to  pay     . .         . .     J.C.     II.     45 
DETINUE— 

For  bonds,    action    of,    stayed   on    account   of 
administration  suit  by  defendant  in  Chancery 

Division J.C.       I.       8 

DIRECTION— 

General,   of  3rd    November,    1875.    See   *' Affi- 
davits"          ••         ..  I.       7 

Of  courts,  as  to  mode  of  procedure  . .         . .  I.       9 

DIRECTIONS— 

Given  for  future  proceedings  J.C.     II.     30 

DISCONTINUANCE  OF  ACTION— 

Substituted  for  stayin^^  action       J.C.     II.     38 
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DISCOVERY— 

ConditionB  tmder  which  defendAnt  hai  a  right  to  I.  110 

Granted  against  owner  of  foreign  ahip  with  time 

to  reply III.  226 

Granted,  of  correspondence  not  evidence  ••         . .  III.  108 

In  action  for  Ubel     . .         .  •         . .         •  •         . .     J.C.       I.  109 
It  ia  not  Chancery  practice  to  make  order  for,  on 

defendant's  soUci^rB III.  203 

Judge  has  power  in  proceedings  under  Company's 
Act  to    order,   though  no   action   pending 

between  the  parties III.  227 

Not  necessary  to  name  documents  when  applying 

for  J.C.       II    69 

Of  agreement  of  compromise  of  cross  actions,  &o., 

in  subsequent  suit.    See  ^*  Adminlty "        ••  I.     120 

Of  documents  not  allowed  before  deliyeryof  state- 
ment of  claim     .  •         .  •         .  •         .  •         . .  III.  203 
Of  documents,  order  made  for,  before  delivery  of 

statement  of  claim  ..  ••  ..  ..  J.C.  IT.  59 
Of  documents  in  action  of  ejectment  ..  ..J.C.  II.  61 
Of  documents  relating  to  light  of  company's  sta- 
tion, ordered  ..  ..  •.  .«  ..  J.C.  II.  60 
Of  names  of  printer  and  publisher  of  a  newspaper  J.C.  I.  96 
Of  receipts  of  rent,  slight  grounds  must  be  diown 

for  J.C.       I.  Ill 

Only,  aemble,  action  unnecessary  for,  which  may 
be  obtained  by  making  the  person  party  to 

action  pending J.C.       I.    84 

Of  title-deeds,  in,  each  document  must  be  specified  II  [.  4  70 

Ordered,  of  letter  from  agent  to  his  principal,  as 

unprivil^ed 111.212,229 

Proper  person  to  give  ..         .  ..         ..  I,  HO 

Question  of,  reserved,  till  after  trial  of  issues  on 

new  count  III.  238 

Where  defendant  has  a  right  to,  Court  will  order 

stay  of  proceedings  . .         . .  I.  HO 

Will  be  allowed  in  special  cases,  before  statement 

of  defence,  delivered JO.       I.  100 

Se$  "  Average  Statement " L 

See  *<  Documents,"  **  Ejectment,"  and  <*  Interroga- 

tones         ..  ••  ••  a.  ..  ••«!•  \,Jm  I. 

i5^«*  Affidavit" J.C.     II. 

5*#«Partners"        III.    43 

DISCRETION— 

Judge  has,  to  deprive  plaintiff  of  costs      ..         ..     J.C.     II.    47 
DISMISSAL— 

Of   action   for   non-appearance    of   counsel  for 

appellant I.  133 

Of   action    for  non-appearance  of    counsel    for 

plaintiff I.  131 

Of  action  for  want  of  prosecution I.  106 
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DISMISSAL—  VOL.  PAGE 

Of  action  for  want  of  prosecution  refused. .         . .  III.  240 

Of  action  transferred  from  Queen's  Bench  to 
Common  Pleas  List  for  non-appearance   of 

witnesses III.  801 

DISMISSING  ACTION— 

For  want  of  prosecution  in  not  discoveringr 
documents  in  another  suit,  application  for, 

refused *    ..         ..     J.C.       I.  116 

For  want  of  prosfHSution,  power  of,  for  &ilure  to 
answer  intenogatories,  onlj  to  he  exercised  as 
last  resort  ..         ..         --         ..         ..     J.C.       I.  115 

DISTRICT  REGISTRAR— 

Cannot  enter  judgment  save  hyVlefaultordefendant   III.     262,  268 
Cannot  make  decree  for  administration   on  an 

administration  summons  m.  263 

Can  only  refer  a  matter  when  a  suo^mons  has  heen 

issued  to  other  side  to  appear  hefore  him      .  •     J.C.      I.  118 
Has  no  power  to  i^tsue  judgment  summons  . .     J.C.       I.  IIH 

Has  no  power  to  order  accounts  and  inquiries     . .  III.  861 

Power  of,  to  tax  costs  . .         . .         • .         . .  III.  262 

DISTRICT  REGISTRY— 

Action  assigned  to  Chancery  Division,  commenced 
in,  removed  to  London  to  he  set  down  on 
motion  for  judgment     ..         ..         ..         ..  I.  127 

Action  oonmienced  in,  if  defendant  enters  appear- 
ance in  London  to  an.  notice  to    London 
agents  of  plaintiff,  sufficient  . .         . .         .  •  I.    42 

Action  commenced  in,  transferred  to  London    ..     J.C.     II.     17 

Appointment  of  receiver  in . .         III.  266 

May  issue  writ  under  Bills  Act       . .         . .         . .  IL  132 

Of  Court  of  Admiralty.     8m  *f  Admiralty "       . .  I.     92 

Though  action  commenced  in,  names  of  defend- 
ants' firm  required        . .         . .         . .         •  •     J.C.      L    59 

iS^i; '*  Bills  of  Exchange  Act  "        J.C.       I.    33 

DIVISION— 

Judge  of  one,  trpng  cause  from  another,  hound 

to  follow  decision  of  Judge  of  other  . .         . .  TI.    86 

DIVISIONAL  COURT— 

Application  to  Judge  at  Chamhers  adjourned  to. .     J.C.     II.      9 
For  appeals  from  County  Court,  leave  given  to 

appeal  to  the,  when  formed J.C.       I.    20 

Formed  under  Act  of  1873 I.    65  (n.) 

Of  appeal  from  County  Courts       J.C.     II.      8 

Order  nisi  granted,  there  heing  no,  sitting  . .  I.     50 

Rule  niii  for  new  trial  in  Divorce  Court  to  he 

heard  hefore  a III.  844 

Time  in  which  motion  for  new  trial  to  he  made 

hefore IIL    336,338,340,342 

8f  <*  Appeal  |rom  County  Court " . .         . .  . .     J.C.      I.     24 

DIVISIONS— 

Separate  and  distiact ..         ..  II.    86 
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VOL.    PAOB 

DOCUMENTS - 

Affidavit  of,  in  App.  (B.)  form  9,  must  be  followed    J.C.     II.     71 
DiBCOvery  of,  includes  those  that  have  ceased  to  be 

in  party's  power..         J.C.       I.  108 

Discovery  of,  now  discretionary  to  allow,  in  action 

for  penalties J.C.       I.  Ill  * 

Interrogatory  as  to,  leave  must  be  obtained  to  put    J.C.       I.  106 
'    Mentioned  in  statement  of  claim,  inspection  of  . .     J.C.     II.     61 
Order  for  discovery  of^  to  be  obtained  only  by 

affidavit J.C.       I.  lOB 

Order    for    discovery  of,   in  action  by  landlord 

against  tenant  on  lease,  given  as  of  course   •  •     J.C.       I.  110 
Order  made  for  delivery  of,  and  account  . .         . .  m.  351 

/Sm"  Affidavit"        J.C.     I.  110,  112;  III.  470 

5w  "  Discovery " J.C.     II. 

EJECTMENT— 

Action  of        ..      J.C.     I.  14,  16,  40  ;   J.C.    II.  66,  61  ;  III.  53 
Action  of,  actions  subsidiary  to,  stayed,  on  ex  parte 

application  . .         . .         .  •         . .         . .     J.C.       I.       7 

Action  of,  application  for  order  to  stay  proceed- 
ings in  an  ..         ..         ..         ..         ..  1.13,19 

Action  of,  in  an,  discovery  of  unknown  documents 

refused J.C.       I.  109 

Action  of,  in  an,  discovery  of  plaintiff's  title-deeds 

will  not  be  ordered  unless  relevant  to  the  case    J,C«        I.  112 
Action  of,  in  an,  inspection  of  private  memoranda 

refused     ..  ..  ..  ..         ..  ..     J.C.        1.112 

Action  of,  leave  to  set  up  equitable  defence  in, 

reiuseu     ..  •.  ..  •■  .»  ..  x.    vO 

ENLARGEMENT  OF  TIME— 

For  appealing  from  interlocutory  orders  . .         . .  I.  166 

For  appeal  from  County  Courts     . .         . .         . .     J.C.       I.     24 

ENROLMENT— 

Of  decrees  by  High  Court  of  Justice  is  useless    . .  IH.  426 

EQUITABLE  ASSIGNMENT— 

A  cheque  not..         ..         ..         ••         ..         ..  II.     77 

EQUITABLE  CLAIM— 

High  Court  of  Justice  to  grant  all  such  remedies 

in  respect  of  any,  as  parties  entitled  to        . .     J.C.       I.    96 
EQUITABLE  DEFENCE— 

Court  has  power  to  entertain,  where  suit  in  issue 

before  I  st  November,  1875 II.     33 

-y<j^ ''Affidavit"        J.C.      H.       1 

«S>^  •*  Ejectment  Action  of "  ,,         ..         ..  L 

EQUITABLE  REPLICATIO.V— 

On  application  to  amend  by  delivering  an,  decla- 
ration turned  into  statement  of  clium  . .    J.C.       I.      6 
EQUITABLE  RIGHT— 

To  redeem,  of  mortgagor  not  to  keep  mortgagee 

out  of  possession  J.O.       I.      6 

32 
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VOL.    PAGE 

EQUITY— 

Practice  in,  not  to  allow  disooTeiy  which  would 

Buhmit  party  to  penaltioB,  followed  by  Lu8H,  J.  J.G.       I.  104 

BRROB  BOOKS— 

Appeal  restored  because  no  time  to  delirer         . .  I.  133 

ESCROW— 

5^^  <*Deedof  Belease" J.G.     II.    21 

EVIDENCE— 

Being  taken  by  affidavit,  guardian  ad  litem  can 

condent  to  HI.  330, 332 

By  affidavit.    See  "  Affidavit " I. 

Do.    taken  after  notice  of  trial  may  be  used  at  trial  III.  335 

In  each  of  three  actions  to  be  evidence  in  all     . .  III.  391 

Is  often  indistmguishable  from  facts  . .  . .  J.C.  II,  41 
Of  load  custom,  no  change  of  venue  for  taking  . .  J.C.  I.  1 19 
Plaintiifs,  ordered  to  be  taken  before  a  Master  . .  I.    66 

Portion  of  statement  of  daim,  containing,  struck 

out         J.C.       I.    83 

To  be  taken  by  affidavit 111.318,333 

fi-tftf"  Amend  Bill"  1.103 

5i?tf  **  Amendment" J.C,       I.    93 

EXAMINATIONS— 

Vwd  voee  in  Court  below,  a  record  of,  to  be 

secured I.  175 

EXAMINEKS— 

In  Chancery  are  "  officers  of  the  Court" . .  III.  327 
Do.,   depositions  to  be  filed  though  not  in  hand- 
writing of          m.  32S 

EXCHEQUEB  DIVISION  I.  42,  166 

EXECUTION— 

And  attestation  of  a  will  not  to  be  proved  by 

affidavit m.  326 

Directed  under  old  practice  (14  days)  inrtead  of 

immediate         .^         .•         I.  142,143 

EXECUTION,  WEIT— 

Of,  may  inue  without  special  order  or  judgment  in.  114 

EXECUTORS— 

See  **  Administration  Order"        J.C.       I.    62 

fiM"Deatix" 1.148 

Application  under  O.  XVI.,  B.  2,  refused         .  •  U.  263 

expense- 
To  save,  plaintiffnot  to  deliver  fltatement  of  daim  I.    98 
iSw  "  Affidavits " 1.174 

EXPENSES— 

Incurred  in  removing  wreck,  action  for  . .         . .    J.C.     II.    39 

FACTS— 

Are  often  indistinguishable  from  evidence  ••    J.€.     11.    41 

FAILURE  TO  ANSWER^-. 

Interrogatories         J.C.    I.    1 14, 1 16, 1 16 
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FALSE  REPRESENTATIONS—  vol.  paqb 

Counter-claim  for  loss  sustained  through,  struck 

out  J.C.     II.    37 

Details  of  cohabitation  and,  given  in  action  on 

voluntary  bond  . .         . .         . .         . .         .  •     J.O.     II.    44 

Money  paid  as  deposit  on, J.C.     II.    32 

FEES— 

Old  and  new  scales  of.    Se$  ''Accounts "  . .  I.    59 

F£MB  SOLE— 

Leave  to  be  obtained  to  sue  married  woman  as  .  •  II.  279 

FINAL  JUDGMENT— 

Siirned  where  defence  is  insufiSdent  . .         . .  III.    77 

FINAL  ORDERS— 

What  are  and  are  not         .  •        I.    84 

FORECLOSTJRE  ACTION— 

Not  action  for  recovery  of  land  under  0.  XYII., 

R.  2        HI.     89 

FORFEITURE— 

Any  division  may  grant  relief  from  . .  H.    60 

FORMAL  ERROR— 

In  indorsement  of  specially  indorsed  writ  . .     J.C.     II.    20 

FORMS  OF  PLEADING— 

&*•*  Old  Forms  of  Pleading" J.C.     U. 

FRAUD— 

Defendant  pleaded,  in  action  on  voluntary  bond      J.C.     II.    44 

FRAUDULENT  REPRESENTATION— 

5m  "Counter-claim"         J.C.       I.     76 

FRENCH  LAW— 

Interrogatories  as  to,  struck  out J.C.     II.    66 

FUND— 

Chancery  division II.      1 

FURTHER  CONSIDERATION— 

May  be  reserved  on  hearing  of  a  motion  ••         .  •  III.  362 

GARNISHEE— 

Disputing  liability,  a  special  case  to  be  stated 

O.  XLV.,  R.  5 J.C.       L  124 

GOODS— 

Action  by  owner  of,  against  ship  ..         ..         ..  I.  120 

Bargained  and  sold,  action  for J.C.     II.       1 

GUARANTEE— 

Action  on  a J.C.    II.  7,22,41 

Where,  given  under  protest,  etc.,  judgment  sigxiad 

notwithstanding  . .         . .         .  •         • .     J.C.     II.    22 

HEIR-AT-IjAW— 

Of  vendor,  consent  of,  to  convevance  unnecessary  III.  243 

Practice  of  citing,  and  others  having  interest  in 

real  estate,  still  in  force         II.  289 

HIGH  COURT  OF  JUSTICE— 

6^M  *' Appeal,"  <* Jurymen"  I. 

IMMEDIATE  BXlCUTIOyS— 

8^  ''Execution" •  I. 
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INCONSISTENT  PLEAS-^  tol.  page 

May  Btill  be -employed        J. C.     II.     38 

INCUMBRANCES— 

Inquiry  as  to             . .  . .         . .         . .         .  •  IL   149 

INDEMNITY— 

Claimed  from  third  party J.C.  IT.  28,  30 

From  third  party J.C.    I.  63,  63 

INDORSEMENT-r- 

A  special,  on  writ  of  snmmons,  should  he  made 

where  liquidated -sum  of  money  claimed      ..     J.C.       I.    35 

On  writ,  delivery  of  copy  of,  allowed  to  stand  . .     J.C     II.    39 

On  writ  of  summons  cot  yet  served,  leave  of 

judge  necessary  to  amend       . .         . .         . .     J.C.       I.     34 

8pe<nal,  the  phrase,  "  for  halance  of  account  for 

goods  sold,'*  niakes  an J.C.       I.     44 

Special.     See   "Counter-claim,**   ** Specially  In- 
dorsed "Writ '*   ..         ..         ..  ..     J.C.       I. 

INJUNCTION— 

Action  for  an,  ordered  to  stand  over  pending  trial 

of  action  in  another  division  . .         . .         . .  II.     71 

A  judge  ought  not  to  grant  an,  at  chamhers,  when 

courts  are  sitting  . .         . .         . .         . .  I.     34 

Breach  of,  appeal  will  lie    . .         . .  . .  II.  115 

£x parte,  before  service  of  writ, to  restrain  defen- 
dant from  dealing  with  estate  of  an  intestate 

OvC  »  »  •*  ••  *.  St  *•  XX.         O0 

£x  parte  gTtLntedi      ..         ..         ..         ..         ..     J.C.     II.  4,5 

Sx  parte  Teiused       ..  ..         ..         ..     J.C.     II.      6 

Oranted  to  restrain  bank  from  handing  over  cash 

•andbocds  III.  394 

On  summons,  refused  . .         . .         . .         . .     J.C.      II.      € 

Order  to  serve  writ  out  of  jurisdiction  should  also 

provide  for  issuing  of  . .         . .         . .         . .  I.     88 

Preliminary  charging  order  not  necessary  ..  II.      1 

Refused,  to  restrain  married  woman  from  dealing 

with  her  separate  estate  HI.  396 

To  defendant  to.  take  down  hoarding  till  trial, 

refused    . .  . .  . .         . .         . .         . ,     J.C.       I.     17 

To  restrain  defendant  from  parting  with  goods, 

until  inspection,  refused  ..  ••  ..J.C.  I.  14 
To  restrain  defenda^nt  from  parting  with  goods 

refused,  when  action  of  trover  pending  . .  J.C.  I.  14 
To  restrain  from  distraining  for  rent,  refused  (no 

notice  of  application)    . .         . .         . .         .  •     J.C.       L     18 

To  restrain  paying  away  money,  granted  without 

affidavit J.C.       I.     12 

To  restrain  plaintiff  from  building,    refused   as 

building  already  erected        J.C.       I.     W 

To  restrain  purchasers  of  property  from  defendant 

paying  him  for  it,  refused J.C.       I.     17 

To  stay  proceedings  against  a  company  which  ia 

being  roundup..         , H.     64 
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▼OL.  PAOX 

INQUIRY— 

Order  for  an,  as  to*  personfi  interested  in  the  estate  HI.  354 

INSPECTION— 

Of  dociuDente  mentioned  in  pleadings,  refused     . .     J.C.     II.    62 
Of  documents  ordered,  though  relafcmg  solely  to 

defendant's  title  J.C.     II.     62 

Of  mortgage  deed  refused J.C.     II.     61 

Of  part  of  defendants*  mine,  ordered       ..         ..     J.C,     II.    67 

Of  private  memoranda,  refused J.C.       I.  112 

Of  ship*s   papers,  in  action  on  policy,  allowed 

before  appearance         J.C.       I.    43 

Refused,  in  case  under  old  procedure        . .         . .  I.  123 

INSOLVENT  COMPANY— 

Action  against  III.    40 

INTERIM  INJUNCTION— 

Granted,  ex   parte,  to  restrain  defendant  from 

negotiating  bill  of  exchange J.C.     II.       6 

Refused,  ex  parte,   to  restrain  defendant   from 

driving  over  plaintiff's  land    . .         . .         . .     J.C.     II.      6 

INTERLOCUTORY  APPEALS— 

Notice  of,  to  be  given  to  other  side  •  •         ••  I.  172 

INTERLOCUTORY  APPLICATION— 

On  appeal  from,  not  necessary  to  produce  '*  the 

judgment  or  order " III.  443 

INTERLOCUTORY  APPLICATIONS - 

See  ** Cross-examination,"  "Enlargement  of  Time," 

<*  Final  Orders" I. 

INTERPLEAD— 

Leave  ta  call  on  claimants  to,  refused       . .         .  •     J.C.       I.    11 

interpleader- 
No  appeal  lies  from  decision  of  Judge  in  Chambers  II.  173 
INTERPLEADER  SUMMONS— 

On  an,  held  that  after -acquired  property  is  vested 

in  trustee  under  marriage  settlement,  and 

sheriff  to  withdraw       ..         ..     J.C.       I.    31 

On  an,  held  that  sheriff  must  withdraw  where 

partnership  account      ..  ..         ..     J.C.       I.     32 

INTERPLEADING— 

SemblSf  the  proviso  to  sec.  25,  subs.  (6)  applies, 

though  no  action  commenced . .         ..         ..     J.C.       I.     11 

INTERROGATORIES— 

Allowed  as  reasouable  before  close  of  pleadings  . .  III.  193 

Allowed  to  be  administered  by  defendant  before 

delivery  of  statement  of  defence  . .  . .  J.C.  II.  63 
Asking  defendant  to  criminate  himself,  struck  out  J.C.  I.  106 
As  to  defendant's  means,  struck  out  . .  . .  J.C.  IL  56 
As  to  facts  alleged  by  plaintiff,  but  denied  by 

defendant,  allowed       . .         . .         . .         . .     J.C.     H.     68 

As  to  French  law,  struck  out         J.C.     II.    66 

As  to  whether  a  horse  was  plaintiff's,  and  if  80» 

how  it  .became  his,  struck  out J.C.     II.    6i 
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INTERROGATORIES—  tol.  paob 

A  .summonB  for  leave  to  deliyer,  adjourned  till 

after  deliyery  of  statement  of  defence         ..    J.C.      I.  101 
A  summons  to  strike  out,  adjourned  till  after 

delivery  of  statement  of  defence       . .         . .     J.O.       I.  105 
Before  administeiingy  a  statement  of  claim  should 

be  delivered J.O.    II.    49,60 

Delivered  after  appearance  and  l>^ore  statement 

of  defence,  struck  out J.O.     II.    51 

Delivered  without  leave  in  action  for  penalties  by 

common  informer,  struck  out .  •         .  •         • .     J.O.        I.  104 
Delivered  without  leave  in  action  under  old  system, 

struck  out  J.O.      1.  104 

Delivered  without  leave  struck  out,  where  such 

would  submit  party  to  penalties         ..         ..     J.O.       I.  104 
Delivered  without  leave  to  defendant  company, 

wiU  be  struck  out        J.O.       I.  101 

Delivered  with  statement  of  daim  struck  out  as 

premature  ..         J.O.    II.    51,52 

Disallowed  as  irrelevant HI.  191 

Failure  to  answer J.O.    I.       114,115,116 

In  support  of  plea  of  justification,  struck  out     . ..    J.O.     II.    67 
Leave  refused  to  deliver,  before  delivery  of  state- 
ment of  defence..         .•         J.O.       I.  100 

Not  to  be  delivered  before  close  of  pleadings       III.  178,  182,  189 
Open  to  criticism,  no  reason  for  striking  them  out    J.O.     II.     54 
Order  to  serve  writ  of  summons  out  of  jurisdic- 
tion, should  also  provide  for  service  o(  if  any 

lUeci         ••         .•         *•         ••         ••         ••  x«     ov 

So  framed  that  defendant  could  not  answer,  ordered 

to  be  reformed .  •         . ,     J.O.     IL     67 

Struck  out  as  an  abuse  of  powers  given  by  new  Acts  J.O.  I.  103 
Struck  out  as  irrelevent  . .  . .  .  •  . .  J.O.  IL  66 
Tending    to   implicate    others   than   defendant, 

allowed J.O.     11.     48 

To  show  plaintiff  had  bought  the  goods  cheaply, 

strucic  out  J.C.     II.     56 

Where  leave  necessary  for  delivering,  they  may 

be  gone  into  on  application  for  it     . .         • .     J.O.       I.  101 
Which  might  criminate  him,  defendant  should 

apply  to  strike  out       •  •         • .         •  •         . .     J.O.       I.  107 
See     **  Affidavit     Necessary,"      "  Documents," 

"Means"  J.O.     I.    100,105,106 

INl^RROGATORY— 

As  to  receipts  of  business  pxior  to  sale,  allowed.  •  J.O.  II.  66 
In  answer  to,  defendant  alleged  to  have  stated  the 

defence  to  action,  an  application  for  further 

answer  refused  ..         ••         ••         ..         ••     J.C.     II.    63 
ISSUE  JOINED— 

Oounter-daim  allowed  after  J.O.       I.    70 

Oounter-claim  disallowed  after J.C.       I*    79 

Without  tiling  affidavits.    <S^m  "  Affidavits "       ..  I.      7 
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TOL.   TABB 

JOINDER— 

Of  action  to  admimster  oBtate  with  action  to> 

establish  title,  leave  given  for I.    9!^ 

Of  actions  in  different  divisions     . .         . »         . .  III.  391 

Bo.     on  separate  claims,  leave  given  for. .         , .  III.    36,  37,  38 
Of  agent  as  co-defendant  to  a  counter-claim      . .     J.C.     IL     32 
Of  issue  generally,  instead  of  replying  specifically 

to  counter-chum,  allowed      . .         . .  . . '      III.    82,  86 

Do.    to  be  without  filing  affidavits  . .         . .  I.       7 

Of  official  liquidator,  as  plaintiff,  refiised  . .     J.C*     II.     25 

Of  part-owners  as  plaintiffs,  refused        . .         . .     JX),     II.     28 

Oi  persons  who  might  have  been  joined  at  com-* 
mencement  of  action,  may  be  made  at  any 
stage  of  proceedings    . .         . .         . .         . .  II.  293- 

Of  sister  of  plaintiff  (a  lunatic)  as  a  defendant, 

refused    ..         ..         ..         ..         ..         ..     J.C.     II.     28. 

Of  third  party  as  defendant,  refused;  case  had 

come  on  for  trial  and  been  adjourned  . .     J.C.       I.    60 

Of  third  person,  as  defendant,  refused     . .         •  •     J.C.     II.     27 
Of  transferee  to  deed  of  transfer  of  property,  as 

to  plaintiff,  refused II.  295 

Of  tnustee  in  liquidation,  as  a  party,  refused      . .     J.C.       I.    6t 
JUDGE— 

S4e  •'Additional,"  "  Admiralty,  Court  of ;'  "Ap- 
peal," "  County  Court "         I. 

JUDGE  AT  CHAMBERS— 

Decision  of,  affirmed  III.  121 

Has  discretionary  power  of  disallowing  interro- 
gatories before  dose  of  pleadings       ..         ••    in.     178,182 
Has  no  power,  while  Divisional  Court  is  sitting, 

to  make  order  to>  show  cause  < ,         . .         .  •  III.  40(K 

Has  power  to  make  an  order  before  deHvexy  of 

statement  of  claim       . .         . .         . .         . .  III.  268 

JUDGE  IN  OHANCERY- 

Cannot  try  a  case  with  a  jury        *       III.  27& 

JUDGE'S  NOTES— 

Copy  of,  ordered  to  be  printed  for  Court   of 

Appeal    ..         ..         ..         ..*       ..         ..       J.C.    II.     69 

For  Court  of  Appeal,  difficulty  in  obtaioiiig      . »      IIL    449,  460 
JUDGMENT— 

By  de&ult,  set  aside  and  leave  given  for  trustee 

in  bankruptcy  to  defend         . .         . .         . .     J.C.       I..  126 

Cannot  be  signed  for  defunlt  in  pleading  for  non- 
delivery   of    statement  of    defence,   where 
statement  of  claim  waived  by  defendant     . .     J.C      I.    68 
Debts  of  inferior  and  superior  courts,  set-off     ••     J.C.       I.     St 

Dismissiog  action.     See  **  Jury " J.C.     II.    66- 

District  Registrar  cannot  enter,  save  by  default  of 

defendant  III.    262,26a 

Entry  of,  for  defendant,  on  non-appearance  o£ 

counsel  for  plaintiff I.  1 31 
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JUDGMENT—  TOL.  paom 
Given  in  favour  of  party  appearing  without  hear- 
ing argument     . .         . .         . .         . .         . .  III.  166 

Tn  another  action  in  another  Division  may  he  dealt 

with  ad  Chancery  Division  may  direct           . .  IT.     65 

In  default  bf  appearance     ..         ..         ..         ..  IH.  171 

Do.    do.     cannot   be  signed    before    obtaining 

judge's  order      .  •         . .         . .         . .         . .  J.G.       L    40 

Leave  refused  to  sign,  on  specially  indorsed  writ  J.C.     II.    18,  21 
Leave  to  sign,  refused  in  action  oi  covenant  where 

deed  of  release  pleaded            . .         . .         . .  J.C.      II.    21 

May  be  signed  for  costs  up  to  time  of  pleading  a 

plea  puis  darrein  continuanet   . .         .  •  HI.     93 
Motion  for,  and  rule  nisi  by  defendants,  heard 

together III.  345 

Do.     early  day  fixed  for  hearing  ..         ..          ..  III.  171 

Do.  .in  default  of  defence,  taken  at  once. .         . .  III.  168 

Do.    do.     do.    as  ordinary  motion          . .         . .  III.  174 

Do.    setting  down,  in  Vice-Chancellor's  paper  . .  in.    267,  269 

Do.     two  days'  notice  of,  is  sufficient       . .         . .  III.  169 

JUDGMENT  (INTERLOCUTORY)— 

No     order     for    leave     to     proceed    necessary 
before  signing,  where  notice  of  writ  has  been 
served      ..         ..         ..         ..         ..         ..  II.  179 

Signed  for  part  of  claim  admitted  . .         .  •         .  .J.C.    II.    22,  23 
Do.     in  action  for  hire  of  pump,  which  was  in- 
sufficient for  purpose J.C.     II.     20 

Do.     notwithstanding   guarantee   given    under 

protest J.C.     IL    22 

Do.    on  specially  indorsed  writ     ..      J.C.    U.     18,20,21,22,23 
Do.    do.     in  action  for  money  due  . .         . .     J.C.       I.    47 

Do.     do.    though  defendant  at  sea,  as  he  was 

served  day  before  sailing         J.C.      I.     49 

Do.    do.    though  issued  before  1st  November,  1875    J.C.      I.    49 
Do.    do,    unless  money  paid  into  Court  in  ten 

days,  etc.  • .         . .         . .         . .         . .     J.C.       I.    53 

Do.    do.     do.    where   defendant's  counter-claim 

was  for  money  which  might  never  become  due    J.C.       I.    53 

Do.    though  account  disputed        J.C.     II.     18 

Signing  for  default  in  appearance,  under  O.  XIII., 

IC.  O.  ..  ..  ..  ..  ..  ..       v.\y.       J..  43,44 

Signing  for  default  of  pleading      ..         ..         ..  J.C.       I.    68 

To  be  signed  on  specially  indorsed  writ,  though  no 

notice  delivered  . .  . .         . .         . .  J.C.       I.    54 

See  **  Motion  for  Judgment "  I. 

See  *•  Statement  of  Defence,' '  "  Writ  of  Delivery," 

etc J.C.  L  63, 123 

JUDGMENT  DEBT— 

Leave  given  to  pay  amount  of.  into  Court,  in  con- 
sequence of  conflicting  claims J.C.     II.      4 

&#  •'Set-off'  J.C.      I.     81 
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JUDGMENT  SUMMONS— 

District  registrar  bad  no  power  to  iasue  . .  . .     J.C.       I.  118 

JUDICATURE  ACTS— 

Leave  to  proceed  under.    See  **  AflSdavit,"  "  Coun- 
ter-claim"        ..         ..         ..         ..         ..     J.C.     11.  1,2 

JURISDICTION— 

Court  of  Appeal,  has  no,  to  take  an  original  peti- 

vion  ..  ••  ••  .•  •*  -A*       ^ 

Genenil  Affidavit  insufficient  for  order  to  serve 

out  of      . .         . .         .  •         . .         . .         . .     J.C.       I.    42 

Of  Court  of  Chancery  transferred  to  High  Court 

of  Justice  . .         . .         . .         . .         . .     J.C.       I.    96 

Of  Lord  Mayor's  Court        ..         ..         ..         ..     J.C.     II.     70 

JURY— 

Defendant  has  absolute  right  to  trial  by  judge  and  HI.  278 

If,  agree  on  separate  issues  and  give  various  ver- 
dicts,  judge  may  accept  verdicts  and  deal 
accordingly         . .         . .         . .         . .         . .  III.  346 

Judge  in  Chancery  cannot  try  case  with  . .  III.  276 

Should  not  bo  sworn,  when  defendant  entitled  to 

judgment  dismissing  action     . .         . .         . .     J.C.     H.    66 

Transfer  of  a  case  for  a,  not  to  be  allowed,  from 

Chancery  Division        ..         ...        ..         ••  I.  164 

Trial  by,  action  in  which  trust  prayed  for,  is  fit  for    J.C.      11.     10 
JURYMEN— 

Where  summoned  to  serve    . .         ,  •         . .         . .  I.       I 

JUSTICES— 

Application  for  rule  calling  upon,  to  state  a  case, 

where  to  be  made  ..  ..  II.  114 

KEEPING  CAUSE  ON  THE  LIST— 

5w* 'Notice  of  Trial"         J.C.       L   122 

LANCASTER 

See  **  Court  of  Common  Pleas  at " . .         . .         . .  I. 

LEAVE— 

Must  be  obtained  to  sue  a  married  woman  Mfeme  * 

eole  . .  . .  . .  . .  . .  II.  279 

To  defend    action  on    specially  indorsed    writ, 

without  payment  of  money  into  court,  granted       If.  247,262 
LEAVE  GIVEN— 

For  joinder  of  actions  on  separate  claims . .         . .  III.     36,  37,  38 

To  add  another  defendant  aiter  delivery  of  state- 
ment of  claim    ..         ..  ..         ..    J.C.      II.     26 

To  amend  writ  and  statement  of  claim     . .         . .  III.  119 

To  defendant  to  treat  answer  as  oounter-daim  . .  III.    46 

To  deliver  counter-claim  in  action  commenced 

before  Ist  November,  1876 J.C.  II.  31,  32 

To  move  court  to  set  aoide  verdict  of  jury  . .  IH.  286 

To  pay  into  court  the  amount  of  judgment  debt  J.C.  II.  4 
To  serve  writ  of  aummons  in  Scotland  . .  . .  J  C.  IT.  16 
To  signjudgment  on  specially  indorsed  writ  J.C.  U.  18,20,21,22,23 
To  transfer  action  to  Chancery  Division  . ,         . .     J^O.     II.     1 1 
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LEAVE  BEFTJSED— 

To  proceed  under  Judicature  Acts  .  •         •  •     J.C.     11.      1 

To  sign  judgment  on  specially  indorsed  "writ      •  •     J.C.  11. 18, 21 

To  transfer  action  to  Chancery  Diviaion  . .         . .     J.C.    II.  8,  10 
LEGAL  PROCEEDINGS - 

Multiplicity  of,  to  be  avoided        J.C.       I.    96 

LETTERS— 

Allowed  to  be  set  out  in  statement  of  claim        •  •     J.C.      II.    40 
LIBEL— 

Action  of       J.C.  EL  37,57 

Discovery  in  action  for        J.C.  I.  96,  106,  109 

LIGHT  AND  AIR— 

Action  for  obstruction  of J.C.     II.    68 

LIQUIDATED  SUM  OF  MONET— 

Siftf '' Indorsement  Special '*  J.C.       L    35 

LIQUIDATION— 

-5m**  Companies" I.     77 

LOCAL  EXAMINATION— 

Meaning  of        :         .,         ..     J.C.       I.    29 

LOCAL  CUSTOM— 

8e$  "  Evidence." J.C.        I.  119 

LOCAL  VENUE— 

Now  abolished  I.  12S 

LONDON— 

Action  removed  from  District  Registry  to      I.  127 ;   J.C.    U.  17 

LONDON  AGENTS    J.C.   L  42 

LORD  CHANCELLORr- 

Alone,  can  order  transfer  of  suit  from  one  Y.C.  to 

another ,  I.  151 

LORD  MAYOR'S  COURT— 

Jurisdiction  of  J.C.      II.     70 

LORDS  JUSTICES— 

See  '*  Lord  Chancellor,"  "  Lunacy,"  ** Transfer"  I. 

LUNACY— 

Of  plaintiff,  joinder  of  his  sister  as  defendant 

refused J.C.     II.    2a 

Petitions  in,  additional  Judges  of  Chancery  Divi- 
sion appointed  for  making  orders  on. .         . .  I.    57 
MARRIED  WOMAN— 

Sued  on  her  guarantee        J.C.     II.      7 

MASTER^ 

Evidence  taken  before  a '  L    56 

MASTER'S  DECISION 

Appeal  to  Judge  at  Chambers  from  . .       J.C.    I.     128,  130 

MASTER'S  INDORSEMENT— 

Of  •*  No  Order,"  effect  of J.C.    IL    19 

MASTER'S  order- 
To  bring  in  third  party  set  aside III.      1 

Do.    affirmed  on  appeal  • m.      9 

MEANING— 

Of    words,   "Any  Officer    of  the    Court,"   O. 

XXXVI.,  R.  4  . .         . .         in.  327 

Ditto,  "  Proceed  with  the  trial  de  die  in  diem*'     . .  III.  316 
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MEANS— 

InterrogatorieB  as  to  defendant's J.O.       I.  105 

Bo.    struck  ont    ..         ..         ..  ....     J.C.     II.     65 

MEASUREMENT— 

Of  coal  taken  firom  under  land,  order  lor  . .     J.C.     II.    67 

MEMORANDUM— 

Of  appearance.     See  "  Admiralty  *'         . .         . .  I.     92 

MERCHANT   SHIPPING  ACT,  1862— 

When  defendant  entitled  to  plead  sec  54  . .  II.    54 

MESNE  PROFITS— 

Actionfor J.C.     II.     26 

MISDIRECTION— 

By  County  Court,  rule  nUi  for  new  trial  granted ; 

cause  .to  be  shown  before  Divisional  Court  .  •     J.C.       L     24 

MISJOINDER         IL  292 

MISTAKE-- 

In  written  instrument  on  which  action  is  founded, 

rectification  of HI.    56 

MODE— 

Of  making  up  the  pleadings         J.C.      I.       1 

MODES  OF  TRIAL— 

Choice  of,  decided  once  for  all,  no  withdrawing  III.  290 

MONEY— 

Had  and  received,  action  for  . .         . .         . ,      J.C.    H.     34 

Lent,  action  for         J.C.    II.     15 

Payment  of,  into  Court II.    247,  252 

Received  by  agent,  in  action  for,  interrogatories 

struck  out,  defence  being  denial  of  agency. .      J.C.      I.  107 
MORTGAGE  DEED— 

See  "Inspection" J.C.    11.    61 

MORTGAGEES 

Not  to  be  kept  out  of  possession   .•         .«         ..      J.O.     I.      0 
MORTGAGEES— 

Applied  for  appointment  of  a  receiver    •  •         •  •  I.    35 

MORTGAGORr- 

Can  plead  equitable  rights,  but  not  get  injunction 

from  Chancery J.C.      I.       7 

MOTION— 

For  new  trial  to  be  made  within  f onr  days  • .  HI.  336 

To  dismiss  action  refused,  applicant  not  being  a 

party  claiming  << relief "  O.  XL.,  R.  II        . .  IIL  368 

To  strike  out  entire  defence  r^Eosed         . .         .  •  IQ.  129 

MOTION  FOR  JUDGMENT— 

And  rule  niti  for  new  trial  by  defendaaits,  heard 

tosrether IH.  346 


Early  day  fixed  for  hearing           in.  171 

In  default  of  defence  taken  at  once          •  •         •  •  TIL  168 

Do.    taken  at  once  as  ordinary  motion    ..         ..  III.  174 
Setting  dawn  cause  on,  in  suit  to   be  heard 

short       I.  167 
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MOTION  FOR  JTTDGMENT—  vol.  paob 

Setting  down,  in  Vice-Chancellor's  paper          .  •       III.  267,  269 
Two  days*  notice  of,  is  sufficient    . .         .  •         .  •  III.  169 

-&**» District  Registry" I.  IW 

MOTION  OF  APPEAL— 

-Sm  "Affidavit/'  "Appeal"  I. 

MOTIONS  FOR  JUDGMENT— 

Will  be  set  down  in  paper  after  new  trials         ..  1.139 

MULTIPLICITY— 

Of  legal  proceedings  to  be  ayoided —        . .         .  •     J.C.      I.    96 

MULTIPLICITY  OF  SUITS— 

Action   transferred   from  Chancery  to  Probate 

DiTision II.     76 

NAME  OF  PURCHASER— 

i&«j  «*  Addition " J.C.       I.     86 

NAMES— 

Of  co-defendants  added J.C.       I.    69 

Of  co-plaintifis  added  J.C.       I.    56 

NAMES  AND  ADDRESSES— 

Of  parties  having  same  interest,  need  not  be  given    J.C.       I.    66 
Particulars  of,  refused         J.C.     II.     38 

NAUTICAL  ASSESSORS— 

When  hearing  Admiralty  appeals,  Court  of  Appoal 

may  call  m  aid  of         11.  145 

NEW  ASSIGNMENT— 

To  be  introduced  as  amendment  of  statement  of 

claim,  and  not  as  spedal  reply  . .         . .  III.     72 

NEW  CASE— 

A,  set  up  by  introduction  of  new  matter  under 

O.XXVn.,  R.  1         IlL  117 

NEW  COUNT— 

Allowed  in.  238 

NEW  SCALE  OF  COSTS— 

Under,  special  allowance  made  to  solicitors       . .     J.C.     II.    38 
NEW  TRIAL- 

Motion  for,  to  be  made  within  four  days  of  actual 

sitting  of  court III.   336,  338,  340,  342 

Motion  for,  O.  XXXIX.,  "R,  3,  applies  to, 
although  rule  niai  granted  before  Ist  Novem- 
ber, 1876  II.  153 

Rule  nm  for.    8e4  **  Bxiie  ITtsi" m. 

Do.     granted  on  ground  of  misdirection  ••     J.C.       I.     24 

NEW  TRUSTEES— 

Practice  as  to  continuing  proceedings  against     . .  I.  150 

NEXT-OF-KIN- 

i^M  •*  Administration  Order  "         J.C.        I.    62 

NON-APPEARANCE  - 

Of  defendant  justifies  plaintiff  in  delivering  notice 

of  motion  by  filing  with  proper  officer        . .  III.     65,  66,  69 
«*N0  ORDER"— 

Indorsed  by  master,  effect  of        J.C.     II.     19 
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NOTICE— 

Although  no,  delivered,  plaintiff  may  sign  judg- 
ment on  specially  indorsed  writ,  if  no  state- 
ment of  defence  delivered       . .         •  •         . .     J.C.       I.     64 

In  lieu  of  serrico       . .  . .         . .         .  •  II.  208 

InsuflBcient,    leave  to  call   on    rival    claimants 

to  interplead,  refused  on  ground  of  ..         . .     J.C.       I.     11 

Leave  given  to  serve  foreigner  with         . .         . .  II.  184 

Of  appeal  to  be  given  to  obtain  stay  of  pro- 
ceedings . .         . .         . .         . .         . .         •  •  I.  179 

Of  appeal  to  be  served  on  successful  defendant 

to  former  action  . .         . .         . .         . .  IH.  429 

Of  appeal  to  be  served  on  two  claimants  by  a 

third  who  appeals  against  the  first    . .         . .  III.  426 

Of  conflicting  claims  to  judgment  debt    ..         .•     J.C.      II.      4 

Of  motion  for  further  evidence,  leave  not  necessary 

for  ni.  431 

Of  motion  for  judgment,  two  days'  is  suffi- 
cient          HI.  169 

Of  motion  for  judgment  may  be  delivered  by  being 

filed  with  proper  officer  m.  65,  66,  69 

Of  motion  given  by  defendants  and  un- 
supported, gave  plaintiff  costs  of  his  ap- 
pearing    m.  403 

Of  motion  if  bad  on  fece  of    it,  party  served 

should  not  appear         . .         . .         . .         . .  III.  404 

Of  motion    with  writ  of    summons,    mode    of 

service  ..  ..         ..         ••         ..         ..  I    90 

Of   setting   down    motion    for  judgment,    not 

necessary  ..         ..         HI.  172 

Of  writ  out  of  jurisdiction  leave  must  be  obtained  H.  178 

Should  be  given  by  defendant  to  remove  action 

to  London         J.C.     II.     17 

To  attend  application  for  leave  to  serve,  on  the 

person  as  third  party,  not  necessaiy.,         ••     J.C.       I.    64 

To  be  given  of  application  for  injunction  . .     J.C.        I.     18 

To  be  ^ven  of  application  for  leave  to  issue  writ 

of  attachment HI.  369 

To  be  served  on  third  party  . .         . .         . .  III.      9 

To  third  party,  had  been  g^ven,  who  was  bound 
by  amount  that  might  be  paid  by  plain- 
tiffs to  defendant         J.C.       I.    65 

8e$     "Affidavits,"     "Appeals    Interlocutory, •• 

"Attachment" I. 

NOTICE  OP  TRIAL— 

If  plaintiff  gives  no,  application  for  discovery  of 

documents  to  be  renewed        J.C.       L  110 

Not  to  be  given  to  keep  cause  in  list        . .         . .     J.C.       I.  122 
Postponed  to  enable   necessaxy   witness  to   be 

present J.C.       I.  122 
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OFFICER— 

In  charge  of  affidarits  ordexed  to  attend  on  appeal 

to  save  expense  . .         ..         ..         ..         ..  I.  174 

OFFICIAL  LIQUIDATOR— 

Counter-claim  against  . .         . .         . .         . .     J.C.     II.    2o 

Joinder  of,  as  plaintiff  refused       J.C.     II.     25 

OFFICIAL  REFEREE— 

Plaintiff  has  no  right  to  name  any  particular     . .  III.  299 
Referenoe  to,  in  question  of  acoonnts.    See  *'  Ac- 
counts** ..         ..         ..  I.    69 

OFFICIAL  REFEREES J.C.     IL      9 

OLD  RULES— 

Of  Court  of  Chancery  still  apply  to  proceedings 

for  production  of  documents  ••         «•         ..  III.  212 

order- 
To  produce  documents  in  former  suits,  in  subse- 
quent action       .  •         . .         .  •         . .         . .  I.  120 
ORDER  OF  COURSE— 

An,  may  be  obtained  where  an  order  is  to  be 

obtained  «r  j7ar<0  I.  150 

Office.     6^ "  New  Trustees "         I.  150 

ORDER  OF  MASTER— 

Staying  action,  varied         J.C.     II.    38 

ORDERS— 

Final.    5**  "Appeal"         I.    84 

On  petitions  in  Lunacy,  additional  judges  ap- 
pointed to  make  . .         •»         . .         •  •  I.    57 

ORDER  TO  PROCEED— 

Must  be  obtained  where  personal  serrice  cannot 

be  made  under  Bills  of  Exchange  Writ        . .  XL  191 

PARTICULARS— 

Application  for,  refused J.C.       I.    36 

Of  claim  ordered  to  be  delivered  in  addition  to 

those  specially  indorsed  on  writ         . .         . .     J.C.     II.     36 

Of  a  conversation  referred  to  in  statement  of  de- 
fence refused     J.C.     II.    35 

Of  damages  under  counter-claim,  orderod  to  be 

g^ven       ••         ..         ..         ••         ..         ••     J.C.       I.     75 

Of  defendant's  counter-claim  ordered       . .         . .     J.C.       I.     36 

Of  names  and  addresses  of  persons  mentioned  in 

statement  of  claim,  refused     .  •         . .         .  •    J.C.     II.    S3 

Of  paragraph  in  statement  of  defence,  ordered  to 

be  given  ..         ..         ••         ..         ••         ••     J.C.     II.    41 

Power  to  order,  is  not  abolished     ..         ••         .•     J.C.     II.    35 

PARTIES— 

Numerous,  having  same  intesest,  action  brought 

by  n.  281 

PARTIES  TO  CAUSE— 

Cross-examination  of            • «         .  •         . .         • .     J.C.    H.    65 
PARTITION  SUIT  III.  354 
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PARTNERS— 

Most  all  be  Berred  under  Bills  of  Ezobange  Writ  II.  191 

Order  for  an  aoconnt  between        I.  124 

Who  are  made  parties  to  action,  for  discoveiy, 
znoflt  only  put  in  joint  answera  and  are  only 

entitled  to  one  aet  of  oosta III.    43 

See  «  Bills  of  Exchange  Act,"  ''District  Registry"  J.C.  L    32,  69 
PARTNERSHIP  ACCOUNT— 

See "  Interpleader  Summons "        J.O.      I.    32 

PARTNERSHIP  MATTERS— 

Transfer  of,  to  Chancery  Diyision,  refused ;  refer- 
ence to  master  instead J.C.       I.     19 

PART  OF  CLAIM  ADMITTED— 

By  defendant,  judgment  signed  for  . .         .  •    J.O.     II.    22 

PATENT  PROPRIETORS— 

Jurisdiction  over  Register  of  II.      2 

PAYMENT  INTO  COURT— 

Of  amount  of  judgment  debt         J.C.     II.      4 

Of  moneys  in  dispute,  judge  declined  to  order, 

pending  appeal  . .  • J.C.     II.    69 

PAYING  MONEY  INTO  COURT— 

Affidavit  on,  must  state  amount  in  words  . .  III.    61 

Application  for,  refused J.C.       I.     12 

PENDING  SUIT— 

Administration,  to  be  heard  short I.  107 

Answers,  ioformally  drawn,  to  be  filed     ••         ..  I.  181 
Bz  parte  application  to  set  down  for  hearing,  re- 
fused                         I.       6 

&• ''Costs" I.  136 

PERSONAL  ESTATE— 

Etc.    iS^tftf  "Joinder  of  Action*'    ••         ..         ..  I.    92 

PERSONAL  INJURIES— 

Action  for J.O.     II.     17 

PETITION— 

/Sm  "Appeal,  Court  of" I.      2 

PETITIONERr- 

Death  of  sole.    iS^^  "Death"         1.148 

PETITION  OF  RIGHT— 

5«#  "Counter-daim"  J.C.      I.    71 

PETITIONS— 

In  Lunacy.    See  "Additioiial  Judges,"  "  Luoaey  **  I. 

PLEA— 

By  way  of  set-off  and  eovnter-daim,  showing  a 
claim  to  shares  and  not  money,  to  be  struck 

out  or  amended J.C.     II.    44 

In  justification  in  action  of  slander,  struck  out  as 

embarrassing     . .         . .         J.C.  L  87,  89 

Fuie  darrein  eontmuanee^  setting  up  counter-claim 
not  pleadaUe,  when  action  was  b^^  is 

like  pleading  a J.C.      I.    76 

That  plaintiff  has  become  baalmipt  since  aotion 

monght,  BctM  9M  jlieek  puie  darrein  eontimtanee  ILL.    93 
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PLEAD  AND  DEMUR— 

Lftare  given  to         • .         . .         . .         . .         .  •     J.C.     II.    45 

PLEADING— 

As  znatter-of-fact  instead  of  hear-say       • .         . .     J.C.       I.    91 

Old  forms  of,  not  necessarily  abolished    . .         . .     J.C.      II.     34 

Hules  of,  as  to  admissions,  specific  denials  and 
evasiveness  will  be  construed  strictly  against 
party  pleading  . .         . .         . .         . .         . .  III.    87 

PLEADINGS— 

Documents  mentioned  in,  inspection  of,  refused        J.C.     II.    62 

Mode  of  making  up  the       • .         . .         . .         . .     J.C.       I.       I 

See  **  Inconsistent  Pleas  "  "  Letters "        . .         . .     J.C.     II. 
PLEA  OF  JUSTIFICATION— 

Interrogatories  in  support  of,  struck  out . .         . .     J.C.     II.    67 

In,  in  actions  of  slander,  very  words  of  slander 

must  be  used      ..         ••         ..     J.C.       I.    89 

PLEAS— 

Equivalent  to  **  not  guilty  "  and  a  plea  in  jastifi- 

c-ition  may  be  pleaded  together  . .         . .     J.C.       I.    87 

Inconsistent,  Ktill  allowed    . .         .  •         . .         .  •     J.C.     II.    39 
POLICY  OF  INSURANCE— 

Action  on        . .         . .         •  •         . .         . .         •  •     J.C.     II.    58 
POSSESSION— 

For  more  than  year  admitted,  judgment  signed  for 

arrears  of  rent  for  that  time    . .         . .         .•     J.C.     II.     23 

PRINCIPAL  AND  AGENT        J.C.      1.107 

PRINTED  EVIDENCE— 

Taken  by  affidavit  not  necessary III.  333 

PRINTERr- 

Nameof.    5!fftf "  Discovery "  J.C.      I.    96 

PRINTING— 

iSre?  "Affidavit"  J.C.     I.    83 

PROBATE,  DIVORCE,  AND  ADMIRALTY  DIVISION— 

Action  of  salvage  transferred  from  Chancery  Divi- 
sion to  the  •  •         . .         . .         . .         . .  I.    81 

Is  full  title  of  the  fifth  division  of  the  High  Court  I.    41 

PROCEDDRE— 

Direction  of  Courts  as  to I.      9 

Under  Bills  of  Exchange  Act,  1855    J.C.    II.    13,15,23,25,30 
PROCEEDING  PENDING— 

Suit  is  not  a,  because  no  petition  of  appeal  pre- 
sented before  1st  November,  1875      . .         . .  I.      6 

Suit  is  a,  where  biU,  filed  before  Ist  November, 

1875,  has  been  subsequently  amended  I.      8 

PROCEEDINGS— 

Against  new  trustees  I.   150 

PROCTOR— 

Terms  of  admission  of,  as  solioitor  •  •         •  •  I.    67 

PRODUCTION  OF  DOCUMENTS— 

Ordered  at  instance  of  plaintiff I.  180 


tJEWERAL   INDEX.  513 

VOL.  PAGE 

FROLIXITY— 

Of  statomoBt  of  claim  J.O.       I.     9u 

PROMISSORY  NOTE— 

Action  on        J.C.  11.23,  44 

Do.  in  Queen's  Bench,  Mafins,  V.C,  refosed  to 

stay  ' I.    21 

Falling  due  after  death  of  intestate  cannot  he  set 

off  oT'set  apes  coimter-daim  for  deht  doe   •  •  m.    47 

^PROSECUTION— 

Dismissal  of  action  for  want  of I.  106 

PUBLISHER— 

Name  of.     See ''BiacoYwy**         ..         ..         ..      J.C.      I.    96 

PUMP— 

Insaffioient,  yet  jadgment  signed  in  action  for 

hire  of •         ••         ..     J.G.     II.     20 

(PUIS  LAEBEIK  COKTINWANCE^ 

Plea •         ..         ..  m.    93 

5«tf**Plea" J.O.      I.    76 

QUESTIONS— 

Of  law,  what,  can  be  raised. .  -        .,         . ,         •  •  III.  246 

5RAILWAY  COMPANY— 

Action  against  ..         ..         «^         ..         .,     J.C.      II.    60 

REAL  ESTATE— 

Action  for  partition  of        HI.  364 

Etc.    See "  Joinder  of  Action " I.    92 

?REAL  ESTATES— 

Actions  arising  out  otf  charges  on,  are  local        . .  I,  128 

REASONABLE  AND  PROBABLE  CAUSE— 

Plaintiff  should  state  that  there  was  no,  in  action 

for  malicious  prosecution         J.C.     II.    43 

ilEGKIPTS— 

Of  business  prior   to  sale,  interrogatory  as  to, 

allowed J.C.     II.    66 

51ECEIVER— 

And  manager  of 'fismn,  appointed  by  Court  of 

Appeal in.  397 

Appointed.    See  ** Mortgages" I.     36 

■Appointed  at  instance  of  defendant,  before  judg- 
ment          II.    81 

Appointed,  before  appearance,  there  being  danger 

of  the  defendant  s  bankruptcy           . .         .  •  n.    84 
Appointed  where  trust-money  hbd  been  embarked 
by  trustee  with  money  of  his  own,  in  under- 
taking in  danger  of  failure 11.    80 

Appointment  of        III.  361 

Appointment  of,  oyer  a  testator's  realty,  pending 

probate  suit II.     76 

In  District  Registry,  appointment  of        ..         ..  III.  266 

Of  goods,  appointment  of,  refused,  where  action 

of  trover  pending         J.C.       I.     14 

Pendente  lUe^  appointment  of,  refused        . .         . .  III.  396 

33 
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Where   houses   falling   into   disrepair,  pending 

action  of  ejectment  by  landlora        ••         ••    J.O*      I.    14 
RECORD— 

Of  vivd  voce  examinations  in  Court  below,  to  be 

secured  for  use  of  Court  of  Appeal   .  •         •  •  I.  175 

Withdrawing.    Se$  "Withdrawal  of  Record"  .•  I. 

RECOVERY— 

Of  balance  of  set-off  ,        ..    J.C.       I.    81 

REFEREE,  OFFICIAL— 

/9«0  "Reference" J.C.       I.    29 

REFEREES— 

Special  and  ofiScxal J.C.     II.      9 

REFEREE'S  DISOBEDIENCE— 

To  Kule  XXXYI.  may  cause  his  removal  .•  III.  310 

REFERENCE—  ■ 

By  a  District  Registrar        J.C.      I.  118 

Compulsory,  if  fuxniture  of  a  house  haa  to  be 

examined  ..         ..         ..         ..         ..     J.a       I.    29 

Do.     of  action,  conditions  under  which  a,  will  be 

made  at  Chambers      .  •         J.C.       I.    26 

Do.     still  in  force J.C.     11.      9 

In  *' any  question  of  account" II.  128 

Of  plaintiffs'  claim  and  counter-claim,  to  a  special 

referee J.C.      I.    29 

To  a  Master,  on  summons  for  a,  the  Master  may 

order  reference  to  a  surreyor  . .         . .         . .     J.C.       I.    29 

To  an  arbitrator  of   daim  and    counter-claim. 
Common  Law  Procedure  Act,    1854,  s.  11. 
does  not  apply  to  summons  for  a       . .         . .     J.C.      I.     25 

To  an  official  or  special  referee,  order  to  substitute 

a,  for  a,  to  a  Master,  refused J.C.      I.     27 

To  Master,  ordered  in  place  of  transfer  to  another 

diyision ..         ••    J.C.       I.     19 

To  special  referee,  agreed  on  by  the  parties,  and 
in  default  of  parties  agreeing,  to  a  Master, 
order  made  for  . .         . .  . .         .  •     J.C.       I.    29 

Under   Common   Law    Proeedure  Acts  are  not 

abolished  IL  128 

REFUSAL— 

Of  directions,  as  to  binding  third  party  on  appeal 

from  Chambers HI.    39 

REGISTRATION  APPEAL— 

iS<;#  "  Appeal,  No " I.    62 

REHEARING— 

An  appeal  to  a  Judge  from  a  Master  is  a  .  •        J.C.    I.    128,  129 
RELEASE— 

From  an  agreement,  paragraph  in  statement  of 
defence  setting  out  matters  equivalent  to  a, 

struck  out  J.C.     II.    42 

REMOVAL— 

Of  action  from  District  Registry  to  London       ••  1.127 


GEKEHAL    INDEX.  515 

▼OL.  PAOB 

REMUNERATION- 

Of  special  referee ••        ••  III.  302 

RENEWAL— 

Application  for,  of  writ  of  summonfl  refused  where 

writ  had  been  lost         II.  200 

Of  taxation,  application  to  he  made  to  Master  for      J.C.     I.  130 
RENEWED  WRIT— 

iSw  "  Writ  of  Summons " J.O.     I.    37 

RENT— 

Action  for,  signing  judgment  in J.C.      I.  12S 

REPLICATION— 

Attachment  may  issue  before  filing  ..         ••  I.  146 

Filed,  leave  to  amend  giren  on  terms      . .         .  •  I.  104 

REPLY— 

Leave  to  J.O.      I.    66 

REPORT— 

Of  special  referee  adopted,  O.  XXXVI.,  R.  22  . .  m.  302 

RESTORATION  OF  APPEAL— 

Dismissed  for  non-appearance  of  counsel  ••  I.  133 

RESTRAIN— 

IMendant,  injunction  granted  to,  from  pulling 

down  house         ..         .,    J.O.     I.     13 

Do.^   do.    in  action  of  ejectment J.C.      I.     16 

Jurisdiction  of  Court  of  Bankruptcy  to,  unaflfected 

by  Judicature  Acts II.    66 

Paying  away  money,  injunction  to  . .         . .     J.C.      I.     12 

The  Chancery  Divisioa.  cannot  as  rule,  an  action 

in  another  Division       . .         . .         . .         . .  H.     6i 

RESTRAINING  ACTIONS— 

i5€*"BankruptQy,  Court  ol"         I. 

RESTRAINING  EXECUTION— 

And  sheriff,  order  issued •  I.    <32 

REVIVAL— 

Of  suit,  abated  before  1st  November,  187d         • .  I.  149 

ROLLS  CHAMBERS— 

5#<j  "Counsel"         L  172 

RULE  A/i^/— 

For  attachment,   granted  to  enforce  process  of 

Coort   ••  ••         ••         mm        ••         ••  III.  365 

For  new  trial  and  motion  for  judgment  by  defen- 
dants, ordered  to  come  on  together    . .         •  •  IH.  846 
Do.    in  Divorce  Court  to  be  heard  before  a  Divi- 
sional Court       in.  344 

Do.    on  ground  of  mis-direction  granted  . .  III.  287 

Do.    to^ai^ed  with  motion  for  judgment      ••  III.  446' 

Granted,  calling  on  County  Court  Judge  to  shew 

cause  wly  he  should  not  sign  a  case  for  appeal  I.  1 76 

Do.    plainti£f  to  shew  cause  why  decision  in  his 

favour  should  not  be  reversed             ..         ..    J*C«     I.    22 
Do.    wUhottt  notice  UL  99$ 
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Hotioii  for,  first  hearing  of  . .         . .         •  •     J.G.    II.      9 

On  caoBo  being  ahewn  iii  aboye  case  decision  re- 
versed      •  •  at  ••  ••  ••  ••     J«C.      I-     23 

Refused  ••         ;.         ..         ...        •••         ••     J.G.      I>    24 

To  shew  cause,  granted.     /Sm ''Arbitration*'     ..  I.  157 

«M  "Appeal,"  "Misdirection" J.C.      I.    24 

RULES— 

Admiialty,  as  riegards. default  in  actions  in  rem 

revived    ..         ••         .•         ••         ..         ..  K.  1<^0 

SALE— 

Of  property  received  in  part  payment  for  other 
property,  no  order  for,  is  neceaBary,  in  action 
lor  breach  of  warranty.,     '    ••         *,        ••    J.C.       I.  127 
SALVAGE— 

Action  of,  transferred  .       ....     ...       ....     • .  I.    81 

SCALE  OF  FEES— 

-S«<?"  Accounts" 1.183 

SCANDALOUS— 

Statements  in  statement  of  defence  struck  out  as  . .    J.G.     II.    44 
SCOTLAND—' 

Service  of  writ  of  summons  in        . .         . .         .  •     J.G.     H.     16 
Writs  of  summonses  issuing  from  High  Court  of 

Justice,  can  be  served  in  J.G.       I.    41 

SECRETARY— 

Of  Lord*  Chancellor,  application  for  consent  of 
Lord  Chancellor  to  transfer  of  cause,  to  be 
made  to  the       . .  . .         . .         . .         .  •  I.  151 

SECURITIES— 

iS«  "Creditors" I.    73 

SECURITY— 

-  Refusal  to  order,  to  be  given  pending  appeal      .«    J.C.      II.    70 

.  SECURITY  FOR  COSTS— 

5tftf**coBt8"  ..      ..      ..      m. 

SEPARATE  ESTATE— 

Of  married  woman    . .         . .         . .         .  •         .  •     J.G.     II.      7 

.  SEPARATE  ISSUES-T- 

As  to  questions  of  liability  and  damages,  Jndge 

directed J.G.       1.121 

Judge  refused  to  direct,  as  to  questions  of  faot 

and  damage,  in  action  of  libel  ,^        •  •    J.0«       I.  119 

SERVICE— 

By  leaving  copy  writ  at  house       II.  209 

Do.    writ  at  last  known  lodgings  and  at  dEBce    . .  II.  211 

Foreign  .corporation  may  be  served  with  notice  of 

writ ..         n.  179 

Leave  given  to  serve   on   foreigner  an  amended 

notice 11.  184 

Of  notice  on  third  piuiy 111.9,19 

Of  writ  in  cross-actions       J.G.       I.    74 

Do.    of  summoxxB  in  Scotland,  allowed     ..         ••    J.C.     U.    IG 
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Of  writ  of  summons  out  of  jurisdiction,  an  applica- 
tion for,  must  be  accompanied  by  an  affidavit  I.    88 

Do.    with  notice  of  motion I.    90 

On  Englishwoman  married  to  foreigner  residing 
out  of'jtirisdiction,  writ,  not  notice,  must  be 

Out  of  jurisdiction.    'i«ff  "  Affidavit "       V,         ;;     J.C.       l!    42 
Bo.    mscretion  rests  with  Judge,  subfect  to  appeal 

only         II.  18& 

Personal  must  be  made  or  order  to  proceed  ob- 
tained under  bills  of  exchange  writ   . .         . .  II,  191 

Do.    on  partners      . .         . .         J.C.       I.    32 

Substituted.    /Sw "  Substituted  Service "  ..     J.C.       L 

Do.    of  writ  of  attachment  cannot  be  ordered    . .     J.C.     II.     16 
Do.    where,  cannot  be  effected;  leave  for  substi- 
tuted service  is  necessary        . .    *     . .         .  •     J.C.       I.     37 

See  "  Affidavit,"  "  Indorsement " J.C.       L 

SERVICES— 

For  which  salary  claimed  never  performed,  Judge 

refused  to  order  judgment- to  be  signed        ..     J.C.        I.    47 
SET-OFF— 

And  contrrbutionj  application  to  proceed  under 

new  Acts  to  daim,  allowed J.C.       I.      4 

Balance  of,  application  for  leave  to  proceed  under 

new  Acts  to  recover,  granted J.C.      I.     87 

Defendant  could  not  plead  a  debt  already  proved 

under  bankruptcy  as  a,  in  action  of  trover  . .     J.C.       I.     80 
Of  a  County  Court  judgment  debt  against  a  judg- 
ment debt  of  Court  of  Exchequer       . .         . .     J.C.       I.     81 
SETTING  ASIDE  DEED— 

As  void  in  equity,  on  ground  of  undue  influence      J.C.      II.    10 
SHERIFF— 

Seizes  subject  to  the  equities         J.C.      II.     12 

To  make  a  return  to  writ  after  reasonable  time  •  •  III.  867 

/9m  **  Interpleader  Summons"        J.C.    1.31,32 

SHIP— 

Action  against  owners  of     ••         I.  120 

SHORT  CAUSE— 

In  Chancery  Division.    See  "Statement  of  Claim"  HI.  98, 100, 101 
-Sm  "Administration Suit,"  "Expense"  ..  I.    98,108 

SHOW  CAUSE - 

Objection  that  Court  of  Appeal  has  no  jurisdiction 
to  order  a  defendant,  successful  in  former 

trial,  to,  over-ruled III.  434 

SHOWING  CAUSE 

Against  reversing  order  of  County  Court,  mode  of  III.  467 

SIGNING  JUDGMENT— 

For  default  of  pleading J.C.       I.     68 

For  part  of  claim II.  236 

Under  O.  XIIT.,  R.  5,  before,  summons  must  be 

taken  out  . .         . .         J.C.      I.    43 
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BimNG  OF  COURT— 

In  unusiial  place,  no  excuse  lor  ooiinael*B  non- 

appearance  in  time I-  131 

SITTINGS— 

A  case  tried  twice  at  aame I.    40 

SLANDER— 

Action  of   ••  ••         ••         ••         ••         ••    J.C*  II.  33,36 

S^  '*  Answer,'  «  CflPOnter-claim,"  '<  Fleas  "        . .     J.G.     I. 
BOLD  AND  DELIVERED— 

In  action  for  ^oods,  partiGulars  of  defendant's 
counter-claim  of  damages  for  breach  of  con- 
tract ordered       •  •         J.C.       I.  36 

SOLICITOR— 

Form  of  striking,  off  the  R(^la. .  .  •         •  •  I.  60,  66 

&•  "Proctor*  I.    67 

SOLICITORS— J.C.    I.    38,42,46,90,116 

Sued  for  negligence  J.C.    II.    26 

SOLICITORS'  BILLS  OF  COSTS— J.C.    n.      3 

SOVEREIGN  STATE— 

Suits  brought  by        I.  110 

SPECIAL  ALLOWANCE— 

iSM«»  Costs"  j.a     n.  3» 

SPECIAL  CASE— 

A  hypothetical.  Court  has  no  jurisdiction  to  make 

order  in       .  •         . .  III.  245 

Judge  refused  to  direct  an^  question  of  law  to  be 

raised  by,  before  trial  in  action  of  trover    ••      J«C.      I.  117 
Signature  of  counsel  to,  no  longer  neoessary      •  •  III.  261 

To  be  stated  if  garnishee  disputeii  liability         •  •     J.C.     I.  124 

6w  "Accounts'^ I.    60 

SPECIAL  INDORSEMENTS— 

Have  done  away  with  separate  particnlais,  query      J.C.      I.    35 

See  **  Defence,"  "  Judgment "         J.C.      I. 

SPECIALLY  INDORSED  WRIT— 

Actions  on  a II.    236,  247,  252 

Formal  error  on,  no  bar  to  signing  judgment  . .  J.C.  H.  20 
Judge  refused  to  order  judgment  to  be  signed  on  J.C  I.  47 
Judgment  rofUsed  on,  where  plaintiflTs   affidavit 

alleged  to  be  untrue J.C.     I.    47 

Do.     signed  on  a,    although  issued  before,    but 

renewed  after,  1st  November,  1875    ••         ••    J.C.  I.  61,55 
Do.    though  no  notice  delivered  .  •         . .       J.C.     I.    54 

To  obtain  order  to  sign  judgment  on,  bond  fid* 

defence  only  is  necessary        J.C.     I.    50 

5<?<!"  Defence"  J.C.     I.    48 

^tf0 ''Leave  Given,"  << Leave  Refused" J.C.   II. 

SPECIAL  REFEREE— 

In  action  to  restrain  nuisance,  appointed  by  con- 
sent of  parties  to  report  to  (x>ttrt  thereon    . .  II.  121 

Remuneration  of III.  302 

Report  of,  adopted,  0.  XXXVI.,  R.  22  ..        ..  lU.  302 
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SPECIAL  REFEREE— 

Se$  "  Arbitrator "  and  «  Reference  "         . .         . .     J.C.       I. 

SPECIAL  REFEREES       J.C.  H.   9 

SPECIAL  REPLY— 

Introduction  of  new  afldgnment  not  to  be  by  way 

of,  but  as  amendment  of  statement  of  eJaim  m.    72 

SPECIFIC— 

Act  of  neglect  or  default,  leaye  given  (on  terms), 

to  amend  Bill  by  alleging       ..     .    ••         ..  I.  103 

SPECIFIC  PERFORMANCE— 

Action  for,  in  Chancery  Division    . .         •  •         •  •     J.C.     II.      8 

Counter-claim  for,  allowed  . .         ..         ..         ..J.C.      I.    82 

Of  a  parol  agreement  not  to  sue,  defendant  issued 

a  writ  claiming.    Stay  of  proceedings  refused  I.    21 

"STATEMENT"— 

"Of  the  names  of  co-partners/*  order  for  a,  cannot  be 

enforced  by  attachment  under  O.  XXXI.,  R.  20  II.  262 

STATEMENT  OF  CLAIM— 

Amendment  of,  by  introducing  new  assignment.  •  lU.    72 

Asked  for  deposit  as  a  debt^  instead  of  demanding 

damages . .         . .     J.C.     II.    45 

Decision  of   Master  striking  out,  for  prolixity, 

reversed  ••         ..         ..         ..         ..         ••     J.C       I.    95 

Declaration  amended  in  lieu  of  delivering  . .     J.C.       I.      8 

Default  in  delivering,  time  extended  ••         ••  III.  103 

Demurrer  to,  over-nded       ..         ..         ••         ..    HI.     160,164 

Disclosed  no  cause  of  action  J.C.     IL    45 

Every,  should  be  signed  by  Counsel.   (Malins, 

Y.C.) III.  62,  64 

If,  waived,  no  statement  of  defence  necessary     . .     J.C.      I.    68 
Interrogatories  filed  before  and  with  the,  struck 

out  as  premature  . .         . .         J.C.     II.    49,  50,  61,  52 

Judge  at    Chambers  has  power  to  make  order 

before  delivery  of        . .         . .         •  •         • .  III.  258 

Leave    given  to    add   another   defendaut    after 

delivery  of  J.C.     11.    25 

Do.    amend    ••         ..         ..         ..         ..         ••  III.    54 

Letters  allowed  to  be  set  out  in J.C.     II.    40 

Might  contain  particulars,  when  delivered,  appli- 
cation for  particulars  refused  . .         •  •         .  •     J.C.       I.     36 
Must  clearly  support  part  of  claim  intended  to  sign 

judgment  on II.  226 

New,  plaintiff  may  deliver  . .  . .         . .  III.  146 

Not  open  to  demurrer  on  ground  that  defendant 

not  interested  in  all  the  questions  raised  by  -it  II.  265 

Ordered  to  be  delivei^,  in  addition  to  special  in- 
dorsement • .         . .         . .         . .         • •     J.C.     II.     36 

Paragraphs  in,  allowed  to  stand III.  135 

Do.     struck   out  as    scandalous   and   irrelevant  III.  136 

Paragraph  struck  out  of  a,  as  embarrassing        . .     J.C.       I.     91 
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STATEMENT  OP  CLAIM—  vol.facm 

Flaintiflf  not  allowed  to  plead  certain  particirlAn 

in  his .,         ..         ..     J.C.       I.    90 

Power  of  fixing   place  of  trial  by,  applies  to 

Chancery  Division         ..         111.27^ 

Qnenr  as  to  deUvery  of,  in  «  short  cause  " . .         HI.    98,  100,  lOI 
Should  be  deUTcred  b^r^   iutenopitories  ad- 
ministered    J.C.    IL    49,50 

Whole  of,  stmck  out,  affiimed  on  appeal  •  •         • .  HL  149 

Do.    do.    as  scandalous  and  irreleviuit    . .         • .  HI.  146 

iS'tf^ '< Expense"         L    9S 

See  * '  Amendment,"  *  *  Evidence,"  *  *  Third  Party  "    *C. 
STATEMENT  OF  DEFENCE— 

Defendant  must  deliver,  if  writ   specially    in- 
dorsedy  ov  pluntiff  may  sign  judgment  with- 
out notice  •  •         ..         ..         »..        ..    J.C.      I.    63 

Delivery  of     . .         . .         . .         . .         . .         . .     J.C.     II.    63 

Instead    of     pleas,    application    for    leave    to- 

deliver    •«         ...         ..         ••         ...         ..     J.C.       1.2,3 

Insufficient     ..         ..         ••         ••         ••        .^       HI.    77,  7^ 

InteiTogatories  filed  beforOr  stmck  out J.C     II.     51 

Paragraph  in,  setting  out  matteis  equivalent  io  a 

release  from  an  agreement,  struck  out  . .     J.C.     11.    42 

Particulars  of  conveisation  refeived  to  in,  xefused    J.C.     II.     36 
Baising  a  question  of  propriety  of  allowing  writ 
for  service  out  of  jur^diclion  to  issue  was 

struck  out  II.  1 85 

Unnecessary  when  statement  of  claim  is  waived    J.C.       I.     68> 
Where,  of  husband  and  wife  is  insufficient  aa 
re|;arda  husband,    final    judgment   at  onoe 

against  him       III.     77 

See    "Discovery,"    *' Intexrogatoiies,"    •*  Third 

Party" ..         ..     J.C.      I. 

STATEMENTS  OF  CLAIM— 

May  still  be  filed  under  Epping  Forest  Acts,  18^2- 

lo/o  ..  <•  ..  ..  •■  .^  JLx.  io9 

STATING  EXECUTION— 

Where  inequitable  to  carry  out  judgment  . .     JXI.       I.      6 

STAYING  PROCEEDINGS— 

In  Common  Law  action,  to  refer  for  taxation  of 

COSuS  ..  ».  ..  »•  •*  ••<!  »v^»         X.         v 

STAY  OF  ACTION— 

At  instance  of  official  liquidator     ..         ..         ••   J.C.  I..  10,  II 
To  enable  defendant  to  set  up  counter-claim  refused    J.C.       I.      ^ 

STAY  OF  EXECUTION— 

Application  for,  cannot  be  made  e^pofrte IH.  464 

STAY  OF  PROCEEDINGS— 

In    action    by   creditor  pending  administration 

action       . .         . .         . ,         . .         . .         . .  H.    74 

Do.     equitable  mortgagee  . .         . .         . .         .  •  II.   149 

Do.     of  detinue  for  bonds J.C.       I.      fr 

Do.    subsidiary  to  action  of  ejectment     .,         ..     J,C.       I.      X 
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STAT  OF  PROCEEDINGS—  vol.  pao» 

In  an  acUon  on  promisaory  note,  in  Q.B.  rofused 

by  Malins,  V.O I.    21 

In  an  ejectment  action  against  a  company,  refoBed 

in  C. P.,  ordered  by  MJI I.  13,  19 

In  Exchequer  action  . . III.  391 

In  suit  by  Sovereign  State  or  Corporation,  Court 

will  order  a,  .until  person  is  named  to  give 

discovery,  MmMtf  I.  110 

On  payment  into. Coart        J.C.     II.      4 

On  tenns,  in  action  on  solicitors*  bills  of  costs   . .     J.C.    II.      3 

Ordered  by  Q.B I.    31 

Do.    in  action  against  company,  by  Bacon,  Y.C.  I.    32 

Do.    pending  acuninistration  suit J.C     I.    66 

Do.    plaintiff  having    done  nothing  in  action 

since  .defendant's  appearance   five   months 

previously  ,         ..         ..     J.C.     II.    46 

Pending  appeal        J.C.    II.    61,69,70 

Do.    when  application  made  for,  applicant  put 

tmder  .terms        f    J.C.       I.  129 

Refused  ni.  251 

Do.    before  notice  of  appeal  given  to  respondent.  I.  179 

Do.    inaction  of.  trover  against  executors         ...    J.C.       I.      9 
Renewal  of  application  for,  is  not  appeal^  but 

original  motion III.  466 

STOP  ORDER  - . 

To  person,  interoeted  in  a  fund II.       1 

STRIKE  OUT— 

Defendant^  motion  to,  granted  but  without  costs 

astoolate  .:         II.  296 

STRIKING  OUT— 

Counter-claim  after  it  has  been  set  up,  application 

for,  ma^  be  granted . .    J>C.       I.     77 

Counter-clami.    See  **  Counter-claim "     •  •        •  •    J.C.       I. 
.  Defence,  foi;  default  in  an9wering  . .      .   ..         J.C.    I.    114,116 
Do.    failure  to  answer  interrogatories,  the  power 

.of,  only  to  be  exercised  as  last  resort  .•    J.C.      I.  116 

Do.    do.    Judge  refused  to  exercise  power  of    ..     J.C.       I.  116 
Interro^tories.      See  **  Answer,''    "  Interroga* 

tones .....     ..         •»         ..         ..         ..V »\ja      i. • 

Name  of  lessor,  application  for,  refused    . .         . .     J.C.       I.     69 

Paragraphs  in  statement  of  clsom J.C.  I.  83,  91 

Do.  as  prolix,  Master  has  power  of,  notwithstand- 
ing O.  XIX.,  H.  2        J.C.      I.    66 

Pleadings,  interrogatories,  etc.  vide  paeeim         . .     J.C.     II. 

Pleas J.C.  I.  87,89 

Statement  of  claim  for  proli^ty J.U.       I.     96 

STRIKING  OUT  OF  J^LBADINGSr- 

Discretionary HL  156 

SUBSTITUTED  SERVICE— 

By  notice,  in  lieu  and  advertisements  in  morning 

papers      . .         . .         . .         . .         . .         .  •  !!■  208 


522  G8KSRAL  INDKX. 

SUBSTITUTED  SERVICE—  tol-paos 

Caimot  be  made  on  a  fictiiioas  oorpoiEation         ••  n.  202 

Oazmot  be  ordered,,  of  a  notice  of  apjdication  for 

writ  of  attachment       J.C.     £L    16 

Leaye  for  is  neoeasary,  where  personal  aeryice 

cannot  be  effected         J.C.       I.    87 

On  husband  who  could  not  be  found,  wife  being 

party  to  suit  and  eenred  direct  .  •         . .  H.  212 

On  managing  clerk  of  defendant,  who  was  in 

India       ••         ..         ••         ..         ..         ••    J.C.      I.    39 
On  solicitor  instead  of  person  by  whom  employed      J.C.       I.    38 
SUBSTITUTION— 

Of  drawers  for  holders  of  bill  of  exchange  ••     J.C.     IL    80 

Of  one  plaintiff  for  another J.C.     IL    23 

Of  railway  company  as  defendants,  for  defendants 

who  claimed  indemnity  from  company         ••    J.C.     IL     29 
SUMMONS— 

A,  must  be  issued  to  other  side  before  District 

Kegistiar  can  refer  a  matter   ..         «•         ••    J.C.       I.  118 
Do.     taken  out  before  signing  judgement .  •         . .     J.C.       I.    43 

Do.    under  O.  XXXI.,  E.  12        J.C.       I.  108 

A,  personally  served  on  defendant  who  has  not 

appeared,  need  not  be  filed III.    70 

Costs  of  copy  of,  for  service J.C.     II.     73 

Injunction  refused  on  ..     J.C.     II.      6 

To  attend  at  Judges*  Chambers,  costs  of  . .         • .    J.C.      II.     7% 

Writ  of.    fitftf  "Service" I. 

SUNDAY— 

Does  not  count  in  reckoning  time  in  whidi  to 

makemotionof  appeal  from  Judge  at  Chambers  L  160 

SUPPLEMENTAL  BILLS— 

May  still  be  filed  under  Epping  Forest  Acts,  187^ 

1876        n.  139 

SUPREME  COURT  OF  JUDICATURE— 

No  such  court  •  •  I.    60 

SURETY— 

Action  against,  on  a  bond J.O.     IL      1 

SURVEYOR— 

Court  cannot  appoint  under  sec.  67  Judicature 

Acts,  1873,  at  instance  of  defendant  .•         ••  II.  119 

TAXATION  OP  COSTS—  J.O.     n.  3,  4 

After  Master's  allocatur,  noobjectioiicanbetaken 

to  the      ••         ..         .•         ••         ••         ••    J.C.        I.  130 

Stay  of  proceedings  in  order  to  refer  for  ••         •  •    J.C.       I.      6 

TERM— 

iS'M "  Counsel,  Jr. " ••        ••  I. 

THIRD  PARTY^ 

Claim  of  indemnity  from     ••         ••         ••         «•  J.C.  II.  29,  80 

Master's  order  to  bring  in,  set  aside         ••         .•  m.      1 

Do.     affirmed  on  appeal  m.      9 

Notice  g^ven  to,  who  was  bound  by  amoimi  to  be 

paid  by  plaintifis  to  defendant J.C.       I.    6$ 
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THIfiD  PARTY—  vol.  paob 

Notice  to  be  served  on         . .         . .         •  •        ••  HI.  9, 19 

Not  to  be  served,  if  prejudicial  to  claim  of  jdaintifT  HI.    21 

Ordered  to  plead  to  statement  of  daixn,  as  it  stood, 
plaintiff  to  have  leave  to  reply  and  defendant 
to  amend  his  defence  (if  necessaiy)    . .         .  •    J.G.       I.    66 
Principals  of  an  agent  made,  by  Master  whose 

oiderwas  sustained  on  appeal..         ..         ••    J.C.        I.    62 
.  Tobe  bronght  in  if  any  material  question  be  com- 
mon as  between  plaintiff  and  defendant,  and 

defendant  and  thud  party III.     32 

To  bring  in,   defendants  claim  need  not  be  in 

action J.C.      II.      2 

(Trustee  in  bankruptcy)  added^under  0.  Xyi.,B.  18  HE.    26 

Vendor  ordered  to  come  in  as         J.C.       I.    Gl 

Where  defendant  claims  indemnity  from  drawer  of 
bill,  defendant  may  serve  him  with  notice 
as  a         .•         ••         ••         «•         ..         ..    v«L/*       Xt    o3 

«w  "Joinder,"  "Judgment"        J.C.    1.63,60 

5m  "  Counter-claim.''         J.C.      II. 

THIRD  PERSON  A  PARTY— 

Proceeding  under  new  Acts  to  make         •  •         •  •    J.C.        I.      4 
TIME— 

For  defendant  to  instruct  his  solicitors,  must  be 

allowed  if  he  is  abroad J.C.      II.     IS 

TIME  ENLARGED— 

For  appeding  from  a  refusal  to  grant  a  new  trial   J.C.        I.  129 
Do.    appeal  hx>m  County  Court     . .         . .      J.C.     I.     20,  21,  24 
TIME  EXTENDED— 

For  appeal  to  Divisional  Court  from  County  Court   J.C.     II.      8 
TITLE 

Damages,  where  lease  has  been  g^ranted  and  loss 

sustained  by  reason  of  want  of  . .         . .  II.    43 

TITLE  DEEDS— 

Discoveiy  of •    J.C.        I.  112 

Inspection  of .    5(M  "  Inspection ".  •         ..         ••    J.C.     II. 
TBANSFERr- 

Any  Common  Law  Judge  has  power  to,  an  action, 

to  Chancery  Division II.  107 

Of  an  action  against  a   trustee   under   a  will 
to  recover  shares,  from  Queen's  Bench  to 

Chancery  Division         11.     93 

Of  action  by  creditor,  against  executors  of  testator, 

administration  suit  having  been  commenced  II.    96 

Do.     for  damagesirom  Chancery  Division  refused  I.  164 

Do.    for  trial  from  one  Division  to  another        • .  II.    72 

Do.    of  salvage        I.    81 

Do.    from  C.P.  to  Ex.  Division 1.166 

Of  petitions  from  one  V.C.  to  another      . .         .  •  I.  163 

Of  suits    do.    do.  ••         ..  I.  161 

Refusal  of  Court  to  grant II.  101 

Refusal  by  Court  to  transfer  back II.    88 
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TRANSFER—  tol.  paos 

To  Chancery,  from  Qaeen's  Beach  BivisiGn,  of 

action  in  substance  an  administTation  suit    . .  II.  106 

TRANSFER  OF  ACTION— 

Against  marriAd  woman  on  her   g^narantee,  to 

Chancery  Division        J.C.     11.      7 

By  Judge  at  Chambers,  from  Common  Law  Divi- 
sion to  Chancery  '. J.C.       I.    20 

Consent  of  both  parties,  not  sufficient  reason  for       J.C.     U.      8 
From  Common  Law  Division  to  Chancery,  Judge 

at  Chambers  has  no  power  to  order  a  . .     J.C.       L  126 

From  District  Registry  to  Loudon  . .         . .     J.C.   HI.  267 

Do.      formal  order  of  Court  not  necesfiary  for  •  •  HI.  269 

From  Exchequer  to  Chancery        III.  391 

Do.    to  Common  Pleas,  Judge  at  Chamber!  has  no 

power  to  order  a  . .         . .  . .     J.C.       L     16 

From  Queen's  Bench  to  Common  Fleas  list,  dis- 
missal of  action  for  non-appearance  of  wit- 
nesses in  consequence  of  HI.  301 

Of  negligence,  to  Admiralty  Division  refused    .  •     J.C.     II.    67 
On  BUI  of  Exchange  to  Chancery  Division        . .     J.C.       I.     52 

To  Chancery  Division,  ordered J.C.      n.     10 

Do.    refused  J.C.  IE.  8,11 

TRESPASS— 

Action  of  ^ J.C.    XL    6,39,62,67 

TRIAL— 

Action  entered  for,  at  Assizes,  struck   out  t>y 

Judge's  order     ..         IL    11 

By  jury,  action  in  which  creation  of  trust  prayed 

for,  is  fit  for       J.C.     11.     10 

Place  of,  ousting  plaintiff's  right  of  fixing  . .     J.C.     IL    64 

TROVER— 

Action  of,  against  executors,  stay  of  proceedings 

in,  refused  J.C.      I.      9 

Action  of,  against  railway  company  for  goods  de- 
tained by  company  '     J.C.       I.  117 

Action  of,  against  trustees  of  a  bankrupt  • .     J.C.       I.    80 

Action  of.    See  *  *  Injunction,"  *  *  Special  C^"  J.C,  I.  14,117 

Pending  action  of J.C.      I.    14 

TRUST— 

Creation  and  execution  of  a,  distinction  between      J.C.     11.    10 

TRUST  DEBTS— 

Attachment  of  J.C.       I.  124 

iStf#  "Debts"  J.C.     I.     124 

TRUSTEE— 

Ceeiuie  que  trtuUni,  ordered  to  pay  trust  money 

into  Court  lH.     76 

In  bankruptcy  J.C.    I.     125,126 

Do.    action  carried  on  against      111.389 

Do.     in  action  at  niti  prius,  leave  refused  to  join  II.  298 

Under  liquidation,  joinder  of,  as  a  party,  will' not 

be  ordered  J.C.      I.     57 
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TRUSTEE—  VOL.  paob 

Under  marriage  dettlement,  after-acquired  property 

VeSvQCL  Ul    •••         •••  •••  •••  •«•  •••        u«vy«      ■!■•      ul 

TRUSTEES— 

In  bankruptcy,    ^m '*  Bankruptcy,  Court  of "   ..«  I.     71 

Of  a  Tolimtary  eipttlem^t,  bill ^lea  against       ...  I.  103 

UNDERTAKING— 

By  plaintiff,  can  be  enforced  by  Ohancery  Diyi* 

aion .        . .         • .         . .         .  •         . .         . .  II.    65 

UNDUE  INFLUENCE— 

Deed  void  on  ground  of ••     J.C.     II.     10 

UNMARRIED  LADY— 

Suit  comxnenced.  by,  before  lat  November,  I876» 
to  be  .continued  after  that  date,  against  the 
husband  whom  she  mBtxne^  pentUnte  lite       • .  HI.  888 

UNREASONABLENESS— 

Of  requisitions,  Jndge  ref  osed  to  sfcrike  out  allega- 

tionof J.C.     n.    40 

USE  AND  OCCUPATION— 

Actionfor      •• J.C.     II.    23 

VENDOR— 

Action  against,  by  auctioneer        J.C.     II       6 

VENDOR  AND  PUROHASERr—  J.C.    I.    61,66 

VENUE- 

Change  of,  in  probate  action,  refused       •  •        •  •  m.  271 

Judge  refused  to  change  the  J.C.       I.  119 

Local,  now  abolished  I.  128 

VICE-CHANCELLOR— 

Has  no  jurisdiction  to  hear  appeal  from  County 

Court  in  Chancery  suit •  L    64 

VIVA  rocs  EXAMINATIONS— 

iS'^;^  ** Examinations"  1.175 

VOLUNTARY  BOND— 

Action  on  ..  ••  .•  ••  ..  .•  J.C  IL  44 
VOLUNTARY  LIQUIDATION— 

Of  a  company  ..         ..         « J.C.    1.10,11 

VOLUNTARY  SETTLEMENT— 

Bill  filed  against  trustees  of  a         ••        ,.        ••  I.  103 

WAIVERr— 

Of  statement  of  claim—      ••'       ••        ••        ••    J.C.      L     68 

WARRANTY— 

See  "  Counter-claim,"  "  Sale  " J.C.  1. 79, 127 

WIFE'S  SEPARATE  ESTATE— 

Query  whether  0.  IH.,  R.  6,  and  0.  XIV.,  R.  7, 

apply  to  action  to  charge,  on  a  guarantee    •  •    J.C.      I.    50 

WINDING-UP  A  COMPANY— 

Action  for  money  paid  restrained,  after  passing 

resolution  for  voluntary  . .         . .         . .  L     31 

In  petition  for,  action  stayed  and  execution  and 

sheriff  restrained         I.    32 
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WINDINQ-UP  A  COMPANY—  tou  faob 

On  petition  for,  M.R.  allowed  oosts  of  i^ipHeation 

to  stay  action  of  ejectment  as  costs  in  the     ••  I.    13, 19 

Shareholder,  neither  named  nor  served,  opposing 

petition  for,  not  to  give  security  for  oo^    .  •  III.  408 

^M«*  Creditors"        ..  I. 

WITHDRAWAWAL— 

Of  the  record,  leave  is  not  requisite  for,  in  actioB 

commenced  before  Ist  November,  1875  . .  I.    99 

Of  the   record,  leave  for  the,   refused,    though 

counsel  insufficiently  insfxucted         .  •         •  •  I.  100 

WITNESSES— 

Cross-examination  of  J.C.     II.    6S 

5m  "Cross-examination'* 1.137 

WORK  DONE— 

Action  by  builders  for  J.C.     H.    29 

In  keeping  and  training  a  horse,  action  for        ••    J.C.     II.    31 

WBTT— 

And  notice  out  of  jurisdiction,  leave  of   Court 

must  be  g^iven     .«••     .•         ..•       •••       ••  H.  178 

Specially  indorsed,  action  on  a        ..         ..  II.    236,247,t&8 

WMT  OF  ATTACHMENT-^ 

Against  a  solicitor     .. .•  UI.  369 

Issued m.    365,366,367 

Ko  longer  any  fixed  ooets  of..         .*         .•         ••  HI.  371 

Notiee  to  be  given  of  application  lor  leave  to  issue    III.    369, 37» 
Substituted  serviee  of,  cannot  be  ordered..  ..     J.C.     II.    16 

Where  order  for,  "  perfected"  before  Ist  Novem- 
ber, 1875,  only  to  be  enforced  by  leave  of  Court 

on  motion  *  m.  369 

WRIT  OP  DELIVERY— 

Of  attachment,  or  of  sequestration,  in  an  action 
for  rent,  etc.,  plaihtiff  to  sim  judgment  for 
return  of  specific  goods,  witn  option  .of  en- 

fbrdngitby J.C.       I.  123 

WRIT  OP  EXECUTION— 

May  issue  without  special  order  or  judgment     ••  III.  114 

WRIT  OP  SUMMONS— 

Amendment  of  indorsement :  1st,  for  an  infunction ; 

2nd,  for  a  receiver         ..         ••         •.         ..  II.  197 

Bo.    ordered H.     283, 284, 287,  283 

Application  to  renew,  refused  where  writ  had  been 

lost  n.  200 

Bills  Act.    Personal  service  or  order  to  proceed 

must  be  first  obtained  before  judgru^ent        .•  II.  191 

Concurrent,  for  service  out  of  jurisdiction  issued 

with  one  for  service  within IT,  199 

Porm  of,  under  Bills  of  Exchange  Act    . .         . .    J.C.     II.     13 
Issued  before  1st  November,  1876,  no  ^Mcial  in- 
dorsement of  a  J.C       I.     46 

Do.  ^  in  1874  and  duly  renewed,  leave  to  renew  a» 

is  unnecessary  J.C.      I.     37 
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WRIT  OP  STTMMONS—  toi.  page 
Issued   from   High   Court  of    Justice   can   be 

served  in  SccSland        J.O.      I.    41 

Leave  given  to  amend         11.  197 

O.  IX.,  B.  13,  does  not  apply  to,  served  pursuant 

to  O.  X.  and  0.  IX.,  K.  2         J.O.       I.    40 

Out  of  jurisdiction,  question  as  to  propriety  of 

issuing,  rests  with  Judge  alone          .•         ••  11.  185 

Served  in  Scotland J.G.    11.     16 

Should  be  specitklly  indorsed  where  liquidated 

money  claimed J.O.      I.    35 

«»tf  "Service"           I.    88 

See  «  Bills  of  Exchange  Act/'  '<  Indorsement "  • .  J.C.     I. 
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